55 1 
REPORTS 
O F 


A 0 


ARGUED and ADJUDGED 


King's Courts at Weſtminſter, 


In TWO PARTS. 


— — — . XR Ea —— 


— 


PART I. Containing CAs Es in the Court of KING's BENCH, Ge. 
beginning in HILARVY TERM in the 16th Year of the Reign of KING 
GEORGE the Second, and ending in HILARY TERM in the 26th, 


PART II. Containing Casts in the Court of COMMON PLEAS, 
Sc. beginning in HiLary TERM in the 26th Year of the Reign of 
KING GEORGE the Second, and ending in TriniTY TERM in 
the gth Year of the Reign of his preſent Majeſty KING GEORGE 
the Third. | 


By GEORGE WILSON, Serjeant at Law. 
| mas . 


WITH TABLES of the PRINCIPAL MATTERS, Names of the 
CASES contained in both Parts; and ſome Accounts of the Lords the 
Judges, Serjeants at Law, and moſt eminent Counſel attending the Bar during 
that Time. | | | 


: 


The SECOND EDITION, conected. © 


— 


—_y 


- — 


1— 


LONDON: 


Printed by his Majeſty's Law Printers, 


For P. URI I, in the Inner Temple Lane; and E. Brook x, (Succeſſor to Meſſ. 
WorRALL and Tovry,) in Bell-Yard, Temple. Bar. 


M DCC LXXIX. 


J 


A 


T7 & ÞB L220 


O F 


NAMES of 


THE 


the CASES, 


CONTAINED 


In both Parts of theſe RzryorTs; the letter (5) added to the 
Page denotes the Second Part. 


r 


A 
NONYMOUS caſes, Page 
22, JO» 35, 41, 75, 82, 121, 
130, 256, 2006, 302. 10.6. 20,6. 


| Bates v. Barry. Page 381. 5. 
Baugh v. Price. 320 
Baxter v. Faulam. 129 


Bayley v. Oxford Univerſity. 116. 6. 


135. 5. 137. 6. 150. b. 173. 6. | Beal v. Langſtaff. 371. b. 
Adams v. Freeman. 5. 6. | Beardmore v. Carrington. 244.6. 
Adams v. Sparry, 175 | Beavor v. Hides. 300, b. 
Addiſon v. Gray. 293.6. Beck v. Welch. 276 
Alcinbrook v. Hall. 309. 6. | Bedford Duke of v. Alcock. 248 
Alcorn v. Weſtbrook. 115 Behema v. James, 104 
Anonymus v. Cooper, 375. b. Bell v. Simpſon. 10. 6. 
Anſon v. Jefferſon. 164. 6. | Benjamin v. Howell. 81 
Armſtrong v. Wolſey. 19. 6. | Bibbins v. Mantel. 358. 6. 
Atkinſon v. Taylor. 117. 6. Bibbins v. Mantel. 378.6. 
Aubeer v. Barker. 149 | Biddulph v. Ather. 23. 6. 


Auſtwick and Clapham pariſhes. 158 


B 


Bagſhaw v. Spencer, 238 


Baldwin v. Rochford. 229 
Baldwin v. Tudge. 20. 6. 
Barber v. Dixon. 44 


Barlow v. Evans. 98 
Barwis v. Keppel. 
Partlet v. Robbins. 


Biſcoe v. Kennedy and Wife. 127. 6. 


Blaxton v. Pye. 309. 6, 
Blinkhorn v Feaſt. 285 
Bodwick v. Fennell. 22 
Boughton v. Chaffey. 6.6. 
Box v. Day. 59 
Bradburn v. Taylor, 8 5 
Bradley v. Wyndham. 44 
Brett ats. Wadham. 227. 6. 
a Brewſter 


* 2 | 
—— 


— 


11 


A TABLE of the Names of the CAs Es. 


Brewſter v. Capper 
Briſtol Mayor of v. —. 
Same v. Procter. 

Brooke Lord v. Stone. 
Brown v. Beſt. | 
Brown v. Seymour. 
Brudnell v. Roberts. 

- Bull v. Steward. 

Burſlem v. Fern. 

Buxton v. Mingay. 


O 


Carlino's Caſe. 


Callaghan v. Harris and Wife. 3 


Campbell v. Aliridge. 
Catlin v. Catlin. 
Cayhill v. Fitzgerald. 
Same v. Same. 
Chamberlin v. Delarive. 
Chapman v. Pickerſgill. 
Cheſter v. Upſdale. 


Cheſterfield Earl of v. Janſen. 


Chitty's Cale. 

Coats v. Hewit. 

Coke v. Sayer. 

Coleby v. Norris. 

Collett v. Maſterman. 

Collins v. Blantern. 

Connor v. Connor. 

Cooke v. Berry. 

| Cooke v. Petit. 
Cooper v. Sherbrooke. 

Cope v. Marſhall. 

Cox v. Rolt. 

Creſſey v. Kell. 

Crowder v. Rooke. 

Crutchfield v. Seyward. 


| D 
Dale v. Eyre. 
Dale v. Hall. 
Daubers v. Pender. 

Denn v. Fernſide. 

Denny v. Trapnel. 

Dickon v. Clifton. 

Doe v. Denny. 

Doe v. Roe. 

Doe u. Aſſignees of Simpſon. 


Page 261 Dore v. Geary, 


P 
Douglaſs v. Hall. ele 
Douglaſs v. Vane. 133 


Dover Town of v. Hodgſon, 139 


© Dragg v. Brand. 377. b. 


Drew v. Marriot. 


6. Drinkwater v. London Aſſurance & 


Driver v. Standring. Df 4 

Dunſtan v. Burwell. 2 24 
Dyke v. Sweeting, 161 

E 

Earl v. Brown. | 302 
Eikhorn v. Le Maitre. 357. 6 
Elliot v. Collyer. 168 
Elliot v. Lane, 
Ellis gut tam V.———, 6s . 
Elton v. Elton 159 

. | Emerſon v. Bawkins. 35 


Engliſh v. Burnel and Ingham, 288.5 


Entick v. Carrington. | 

8] Evans v. P. 1 ane 
80 Evans v Underwood. 262 
. | Everal v. Maſon. 11.6. 


Attorney. 5352.6, 


Everal v. Smalley. 26 

Excter Mayor of v. Trimlet. gg. 6. 
F 

Farmer v. Rogers. 26.6 
- | Feathers v. Bryan. 180 
- 6. | Filewood v. Popplewell. 64.6. 65.6. 
Finch v. Wilſon. 167 
«| Finney v. Finney. 24 
Firebraſs v. Pennant. 264. 6. 
| Fiſh v. Hutchinſon. 94. 6. 
Fittleworth and Pulborrow Pariſhes. 
3 i 81 
Fitzpatrick v. Pickering, 68, b, 
Fogoe v. Gale, 162 
Ford v. Parr. 21. b. 
Fox v. mith. 267. b. 
Frammingham v. Brand. 140 
.. | Frampton v. Coulſon. 33 
. | Freeland v. Hunt. 390. 6. 
Freeman v. Jones. 391.6. 
Freeman v. Welt, 165. 6. 
French 


4 


0 


"A TABLE of the Names of the Caszs. 


— 


French qut tam v. Adams. Page 16 8.5. 


French v. Watſon. 
Fryer v Johnſon. 
Gardner v. Davis. 
Same v. Same. 
Gardner v. ſeſſop. 
Garrard v. Early. 
Garrat v. Mantel. : 


Gates v. Bayley. 
Goldſmith v. Baynard. 


Goldſworthy v. Southcott. 


Gomez ſerra v. Berkley. 
Goodall's Caſe, 
Goodright v., Hall. 
Goodright v. Sales. 
Goodright v. Searle. 
Goodtitle v. Otway. 
Goodtitle v. Stokes. 


Goodtitle v. Weal and others. 


Goſlin v. Wilcock. 
Graham v. Benton. 
Grayſon v. Atkinſon. 
Grey v. Jones Executrix. 
Grey v. Grant Bart. 
Griffiths v. Walker. 
Griffiths v. Williams. 
Gulliver v. Wickett. 
Gun v. Mackhenry. 
Gwynne v. Hocke. 


H 


Hallett v. Hallett. 
Handaſyde v. Morgan. 
Hanſon v. Parker. 
Harding v. Holmes. 
Harris v. Evans. 
Hartop v. Hoare 
Havers v. Banniſter. 
Hawes v. Hawes 
Hawkins v. Wallis. 
Hay v. Kitchen. 

Hayes v. Long. 
Heatherly v. Weſton. 
Henchett v. Kimpſon. 
. Herbert v. Aſhburner. 
Herbert v. Williamſon. 


— 


Herring v. Durant. Page 178. 
74. 6.) Hewitt Aſſignee v. Mantell. 372. 5. 
28.6. Hull v. HFolliſter. 102 
I Holder v. Preſton, 400. 6. 
| Holdfaſt v. Morris. 115. 4. 
300. Hole v. Finch. 393. 5. 
301 Honour v. Weatherhead. 85 
42. 6. | Hooker v. Quilter. 17 
413.6. Hope v. Coleman. 221. 6. 
380. 6. How v. Denin; 142, 6. 
313.6. | How v. Strode. | 269. 6. 
228, 5. Howell qui tam v. James. 163 
2413 Howell v. Morris. 79 
46| Buckle v. Money. 20 5. 6. 
216 Hull v. Pitfield. 46 
148 
329. 6. J 
29.5 | Jackſon v. Doleman, 393.6. 
6.6. Jeffreyp v. Walter. 220 
34 Jenkins v. Pritchard. 45. 6. 
369. 5. Jervoiſe v. Hall. 17 
302. 6. Johnſon v. Bridgwater. 104 
41 Johnſon v. Kennion. 262. 6. 
333 Jones v. Herne. 87. 6. 
251.5. Jones v. Tub. 329. 
252. 6. Inchiquin Lord v. O Bryan. 82 
336 Innholder's Caſe. 281 
330 Julian v. Shobrooke, 9.6 
105 : 
277 K 
30 Keeling v. Newton. 1 
| KellingtonVicar of v. Trinity College 
Cambridge, 170 
173 Kelly v. Devereaux, 331 
144.4.| Kenchin v. Knight. 253 
2;7| Kenrick v. Taylor. 326 
122|Kill v. Holliſter. 129 
262 | Knight v. Preſton, 332. 6. 
8 | Knipe v. Palmer, 130. 6. 
7 
165 L 
173. 4. Lade v. Lade. 21 
171 Lake v. Lake. 213 
310. %. Lamy v. Sewell. 266 
233. 6. Lampley v. Thomas. 193 
140. %.] Langſtaff v. Rain. 149 
297 Law qui tam v. Crawther. 21.6, 
324 Law 


— — — —— — w 8 
— * — „ "IE T 
4 L « "D 2 
T 


. TABLE -of the d Names of rhe Caps. 


a 


— 


Law v. Worral. Page 177 1 
Leaſe v. Box. 121 oF 
Leaſingby v. Smith. 406. 5. Olivant v. Berrino. Page 23 
Leeman v. Allen. 160 Ormichund v. Barke 84 
Lewis v. Willis. 314] Ouſton v. Hebden. | 101 
Lewis v. Witham. 12, 28. | 
Lockyer v. Eaſt.I. Comp. 136. . P 
Long v. Jackſon. 8. 5. | Palmer v. Johnſon. 163. 3. 
Long v. Miller. | 23 Palmer v. Stone. | 96. 6. 
Low v. Newland. 70 Park v. Yerbury. 3 
Low v. Worrall. 156 Paris v. Salkeld. 137. 6. 
Lowfield v. Jackſon. 117. 6. Same v. Same | 139. þ 
Lowfield v. Satchwell. 123 Parſons v. Freeman. 308. 
Loyd v. Winton. g 28. 5. Parſons v. Lanoe. 243 
Luke St. Pariſh of v. Middleſex Juſtices | pawlet v. Pawlet. 22 
| | 133| Pendock v. Mackender. 18,6; 
Luxam v. Mertins. 34 | Perkin v. Proctor. 332.6, 
Lyddall v. Dunlap. 4 | Perkins v. Smith. | 328 
Lyde v. Lawrence. 41. 6. Petrock and * Pariſhes. 
Lynal v. Longbottom. 36: b. 96 
Lyon v. Ellis. 5 Pierce v. —. 297 
. Pitts v. Carpenter. 19 
. M Pond v. King. yy 
Martin v, Strachan. 2 & 66 Same v. Same. 124 
Martindale v. Fiſher. 88 Port v. Turton Aſſignee, Cc. 169. 5 
Marriot v. Liſter. 141. 6. Power v. Shaw. 
Same v. Same. 147. 6. Preſton v. Chriſtmas, 86. b. 
Mather v. Brinker. 243. b. Price v. Griffiths. 221 
Meath Biſhop of v. Lord Belfield. Pulling v. Ready. 21 
215 Pynſent v. Pynſent. 179 
Middleton v. Price. 17 
Moor v. Fernhaugh. 138 R 
Moor v. Lynch. 213 Ramſden v Mackdonald, 217 
Morraugh v. Cumyns. 211 Ravenſcroft v v. Eyles. 294. 6. 
Morris v. Barry. Read v. Naſh. 30 5 
Murray's Caſe. 299 | Redſhaw v. Brook. 405. b. 
Murry v. Wilſon. 310|Reech v. Keningale. 22 
Muſgrave v. Shelly. 214 Reeks v. Groneman, 224. 6. 
Reppinton v. Tamworth nw 
N Governors. 118. 5. 150. b. 
Neal v. Wilding. 275 Rex v. Beſtland. 128 
Newcomb v. Green. 23 | —-— v. Bray pariſh. 121 
Noke v. Ingham. 89 v. Bull. 93 
Norden v. Horſley. 69. 6. v. Bugden pariſh. 183 
Northampton Mayor of v. Ward v. Carrol. 75 
107 v. Chaſe, 40.6. 
Natt v. Oldfield. 134. — v. Cheſter biſhop of. 206 


— — 2. 


— — — 
A TABLE of the > Names If "he TY 


— — Page 505 Rex v. Watſon. MT” Panat 
v. Ellers.. 225 — v. Wigna mayor ol. 76 
. . Ely OY "* 266 V. Wilkes. 79 3 3. 
— v. Fi. „ 1:5 Reynolds v. Kennedy. 232 * 
—— . Fitzgerald. 2854 |[Rheniſh v. Martin 130 
2 v, Froom Selwood Vicar of [Rigg v. 4 - „ 
76 Roberts v. Pierſon. 8.6. 
ron Gilbert. . 96 Roe v. Dunt. | 2 iz 6. 
— . Grabbenor. 18 Roe v. Hicks 13. J. G16. l. 
— v. Harvey. 164 Roe v. Grew. 32. 75 
_—— 7 Haynes. * 214 Roe *. Hodgſon. 129. 3. TR 
——— v. Hedon Mayor of 244 Roe v. Holmes. | 
—— v. Howlett.  -  35|Roev. Hutton - 162.6, 
v. Hunter. 163 Roe v. Mitton. 336. 4. 
—— v. Ingleton. 139 | Roe v. Newman. 125-6. 
. Joknſan.. 32 5 Roe b. Tranmer. a 75. 
2 v. 5 ; 7 Robins v. Crutchly. 118. 3. 127. 1 
. — . Kinlock. 1 57 Rogers v. Carter, 387. 5. 
—— v, London Biſhop of. Roſs v. Walker. 264.6. 
v. Lo iſh.- 1 Ruſſel v. Palmer. 325. ö. 
— v. M ſerjeant at law. Ryall v. Larkin, 155. 6. 
| | 15. b.\Ryall v. Rolle. 260. 3. 
—— v. Middleſex juſtices 125 Ryley v. Parkhurſt. 219. 6. 
v. Midhurſt lord of the mano: lg 
of. e 8 
— v. Newman. 7 Sabin v. Long. 
— . mayor Sadlers Co. v. Badcock. 
235 Sale v. Compton. 
— . Phillips. 2461 Sandford v. Rogers. 
—— — v, Ponſonby 2303 [Saunders v. —— 
v. Purnell doctor. 239 Scott v. Dixon. 
v. Ratcliffe. 150 Seacombe v. Bowlney. - 
— yy, Ric 21 | Serecole v. Hanſon bert 
v. Roberts. 77 | Serjeant v. Read. 
—— v. Rooke. 340 Sheepſhead and Milburn 
— v. St. Aſaph bilhopof. 332 
— . Shuckburgh. . 24309 Shelton v. Hawling, 
—— v v. Sitter 184 Shipman v. Stevens; 
— . Silverton pariſh. - 298 Sibthorpe v. Moxholme. | 
——— v. Simmons. 329 Simmons v. Langhorn. 
— v. Spenſer. 315 Simmons v. Middleton. 
— v. Vaughan. 22 Simmons v. Parmenter. 
ES ü 


80 


Same v. Same. Page 86 | 
| Same v. Same, - 7 
Same v. Same. 185 
| came v. Parminter's bail | = 
5 e Simon v. Neal. 74.6. 
[1 She EF. Skinner v. Stacey. 1 80 
ac glater v Baker. 5 359. 6 
0 | Smith v. Cattle. 376.6. 
[ Smith v. Davis. 104 
j Smith v. Evans. 313 
| Smith v. Hill. 134 
| Smith v. Mann. 220 
| Smith v. Nicholſon. 16 
Smith v. Reynolds. 25. 6. 
| Smith v. Sibſon. 1 
Snee v. Humphreys. 306 
Soldier's caſe, l 
Sparrow v. Turner. 366. 6. 
Spelman's caſe, | 159 
» Stackpole v. Earl. 133. 6. 
3 Stevens v. Tyrrell 1. 6. 
if Stevens v. Winning. 219. 6. 
10 Stroke v. Herbert. 242 
| Subley v. Mott. ns 
5 Swithen and wife, v. Vincent and wife. 
1 Same v. Same. 227. 6. 
| Sydney College v. Davenport. 184 
1 
1 | 
{ Taylor v. Joddrell. 254 
. Taylor v. Bird. 280 
x Tempeſt v. Metcalf, 331 
3x Tetbury and Ilam pariſhes. 307 
i Thompſon v. Marſhall. $04 
1 Thoreſby v. Sparrow. _ 
F Thornton v. Gibſon. 157 
* Thrale v. Cornwall. i65 
* Thrale v. Vaughan 5 
Same v. Same. | 19 
|: Thruſtout v. Bedwell. 7. 6. 
Thruſtout v. Denny. 270 
Tillard v. Shebbeare. 366. 6. 
Tindall v. Moore 4116 
Todd v. Dodd. | 312 


' 


A TABLE of the Names of the CasEs. 


* 


Tomlin v. Brookes. Page 246 
Tomlin v. Burlace. 6 
Totterdell v. Glazby. 266, 6. 
Townſend v. Ives. 216 
Travers v Buckley. 264 
Truman v. Walgham. 2:6. 6. 
Turner v. Vaughan. 339. 6. 
Tyſon v. Ironmonger. 30 
Vanderplank v. Banks. 85. 6. 
Vanmorſal v. Julain 231 
Vavaſor v. Fawkes, 88 
Villors v. Handley 49. 6. 
Villers v. Monſley. 403. 6. 
W 
Waldock v. Cooper 16. 6. 
Walker v Jackſon. 24 
Walker v. Robinſon. 93 
Wallop v. Irwin. 315 
Wallwyn v. Biſhop of Landaff. 
| a 233. 6. 
Walton v. Kerſop. 354. 6. 
Waterman v. Vea. 41. 6. 
Waters v. Bovell. | 223 
Watſon v. Jackſon 325 
Watſon v. Lockley. 2. 6. 
Watſon v. Richardſon. 226 
Watts v. Birkett. 115. 6. 
Weld v. Nedham. 29 
Welford v. Bezely. 118 
Weller and wife v. Baker. 414. 6. 
Wheeler's caſe. 298 
Wheeler v. Bingham, 135 
White v. Shaw. 20 3. 6. 
White v. Willis. | 87. b, 
Witworth gui tam v. the Hundred of 
Grimſhoe. 105. . 
Wightman v. Thomſon. 245 
Wilkes v. Broadbent. 46 
Wilkes v. Earl of Halifax, 256: Fi 
Wukes v. Wood, 203. 6. 
Same v. Same. 204. 6. 


A TABLE of the 


Names of the CASES. 


Williams v. Leaper. Page 308. 6. 
Williams v. Willis 


Willis v. Lewis. 22 
Wills v. Maccarmick. 148. 4 
Wingfield v Stratford, 315 
Witcher v. Cheſlam. 1 

Witham v. Hill. 91. 6, 
Witham v. Lewis. 48 


Wolferſtan v. biſhop of Lincoln. 


r v. Collingwood. Page 262 


v. Newton, 141 
Wood v. Wenman. 154 
. | Wyngfield v. Stratford. 302 
Wynne v. Middleton, 12 5 
Wynne v. Wynne. 35, 42. 
- 
Law v. Leman. 21 
Young v. Moore. 67 6. 


174. 2 


A TABLE 


—— — 


— — 
* 


A TABLE of the Names of the Judges, 
Sc. in the Courts at Weſtminſter, in 
the Years when theſe Cas ES were 
adjudged. 

IN CHANCERY. 


ILARY TERM 16 Geo. 2. 1742. O. S. Philip Lord Hardwicke 

Baron of Hardwicke in the county of Gloucefler was Chancellor, 
and continued ſo until Micbaelmas Term 30 Gee. 2, On the 19th of 
November 17 56, he reſigned the Great ſeal, which was the ſame day 
given in commiſſion to Sir Jobn Willes Knight, Lord Chief Juſtice of 
the Common Bench, Sir Sydney Stafford Smytbe Knight a Baron of the 
Exchequer, and Sir Jobn Eardly Wilmet Knight a judge of the King's 
Bench. 


On Thurſday June the 3oth 1757, being the very next day after 
Trinity Term 30 & 31 Geo. 2. the above Lords Commiſſioners re- 
ſigned the Great ſeal, which at the ſame time was delivered by the 
King to Sir Robert Henley Knight, his attorney general who was ap= 


pointed Lord Keeper thereof. 


In the beginning of the year 1760. the Lord Keeper Mnley was 
created a peer by the ſtile and title of Robert Lord Henley, Baron of 
Grainge, in the county of Southampton, and appointed Lord High 
Steward of England, before whom and his peers, on the 16th and 
17th of April 1760. Lawrence earl of Ferrers was tried and found 
guilty of murder nem. con. and on Friday the 18th received ſentence 
to be hanged on Monday following, and to be anatomized ; but 
was reſpited till May the 6th following, when he was hanged at 


Tyburn. 
King George the ad. died at Kenſington, October 25th 1760. 


A few days before Hilary Term 1 Geo. 3. 1761. the Lord Keeper 
Henley delivered the Great ſeal to the young King, who immediately 
re- delivered it to him by the ſtile of Lord Chancellor; and ſome time 
after he was created Earl of Northington, and about the ſame time 
the patents of all the 12 Judges were renewed by King Geo. the zd. 


In the vacation after Trinity Term 6 Geo. 3. 1766. the earl of Nor- 
thington reſigned the Great ſeal, which at the ſame time was deliver- 
ed to (Harles lord Camden, baron of Camden- place, in the county of 
Kent, Lord Chief Juſtice of the court of common Bench, by the 
ſtyle of Lord Chancellor, who at the time of publiſhing theſe Caſes, 


preſides in the high court of chancery with great digaity, 
1 Hilary 


nn. 
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Hilary Term 16 Geo. 2. 1742. William Forteſcue, Eſq; Maſter of 
the rolls, continued ſo until he died in 1749; Sir Jobn Strange, 
immediately ſucceeded him, and continued Maſter of the rolls till 
he died in Trinity Term 27 & 28 Geo. 2. 1754. Sir Thomas Clarke 
Knight, immediately ſucceeded him, and contined Maſter of the 
rolls till he died in Micbaelmas Term 4 Geo. 3. 1763. and in Hilary 
Term following Sir Thomas Sewell Knight ſucceeded him, and is now 


Maſter of the rolls, 
Jos res of the KinG's BENCH. 


Hilary Term 16 Geo. 2. 1742. O. S. Sir William Lee Knight, Lord 
Chief Juſtice, Sir William Chapple Knight, Martin Wright Eſq; and 
Thomas Deniſen Eſq; juſtices. ES 


In Hilary vacation 1744-5. O. S. Mr. Juſtice Chapple died, and 
Sir Michael Fofter Knight, Serjeant at law, recorder of Briſtol was 
made Juſtice of the King's Bench in his room, in the following term. 


Sir William Lee Knight, Lord Chief Juſtice died in Hilary vacation 
1754, and on the 2d of May 1754, Sir Dudley Rider knight, the 
King's attorney general was made a Serjeant at law, and Lord Chief 


Juſtice B. R. in his room. 


In Hilary Term 28 Geo. 2. 1755. Sir Martin Wright Knight, the 
Senior Puiſne judge reſigned, by reaſon of a weakneſs in his eyes, and 
had a perffion granted to him for his faithful ſervice ; and on the 
11th of February Sir fobn Eardly Wilmot Knight, an eminent bar- 
raſter was called to the degree of Serjeant at law, made a Judge of 
B. R. and next day took his ſeat in court. | 


On Tueſday the 25th of May in Eaſter Term 29 Geo. 2. 1756. Sir 
Dudley Rider Knight, Chief Juſtice of B.R. died athis houſe in Chan- 
cery Lane: in Trinity Term following (there being no Chief Juſtice 
appointed) Mr. juſtice Deniſon preſided with great ability, and the 
buſineſs of the court was well diſpatched. 


On Monday November the 8th 1756. in Michaelmas Term 30 
Geo. 2. The honourable William Murray Eſq; the king's attorney 
general was called to the degree of Serjeant at law, and the ſame day 
was created a peer by the ſtile and title of of William Lord Mansfield 
Baron of Mansfield, in the county of Nottingham, appointed Chief 
Juſtice B. R. and took his place in court the 11th of the ſame 


month. 
On Monday the 7th of November 1763. the firſt day of Michaelmas 


Term 4 Geo. 3. Sir Michael Fofter died, in Hilary Term follow- 
2 | ing 
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ing ir Foſeph Yates Knight, an eminent barraſter was called to the 
degree of Serjeant at law, and made a judge of B. R. in the room of 


Mr. Juſtice Foſter. 


In Eafter Term 5 Geo. 3. 1765. Sir Thomas Deniſon Knight, 
the Senior Puiſne Judge reſigned by reaſon of age and infirmi- 
ties, and had a penſion granted to him for his long and: faithful 
ſervice; in the ſame term Sir Richard Aſhton Knight, Lord Chief 
Juſtice of the Common Pleas in Feland, was called to the degree of 
Serjeant at law, and made a judge of B. R. in his room. 


Towards the latter end of the vacation after Trinity Term 6 Geo, 
3. 1766. Sir Jobn Eardley Wilmot Knight, a Judge of B. R. was ap- 
pointed Lord Chief Juſtice of the court of Common Bench, in the 
room of Lord Camden promoted to the Great ſeal; and James Hewitt 
Serjeant at law was made a judge of B. R. in the room of Mr. Juſtice 


Wilmot. 


In December 1767. James Hewitt Eſq; a judge of the King's Bench 
was appointed Lord chancellor of Ire/and, and created a peer of that 
kingdom by the title of baron Li ford. 


January 27th 1768. Hilary Term 8 Geo. 3. Edward Willes Eſq; 
the King's ſollicitor general, ſecond ſon of the late Lord Chief ju lice 
Willes, was made a ſerjeant at law, and a judge of B. R. in the room 
of Mr. juſtice Hewitt, now Lord Chancellor of Ireland. 


The judges of the King's Bench at the time of publiſhing theſe 
Caſes are—William lord Mansfield Chief Juſtice, Sir Foſeph Yates, Sir 
Richard Afton, and Edward Willes Eſq; juſtices. 


Jus T1ICEs of the Common BEN CR. 
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Hilary Term 16 G. 2. 1742. O. S. Sir. John Willes Knight, Lord 
Chief Juſtice, Sir John Forteſcue Aland Knight, Sir Thomas Abney 
Knight, and Thomas Burnett Eſq; juſtices, 


In Trinity Term 19 & 20 Gee. 2 1746. Mr. juſtice Forteſcue re- 
figned, and Sir Thomas Birch Knight, Serjeant at law was made a 
judge in his room. | 


Mr. juſtice Abney died about the latter end of Eafter Term, 2 3 
Geo. 2. 1750. and in Trinity Term following Nathaniel Gund: y 
Eſq; an eminent barraſter was made a Serjeant,- and a judge of the 
C. B. in his room. | 


Mr, juſtice Burnett died about the 6th of January 1763. N. S. 
and Sir Edward Clive Knight, a baron of the exchequer in Hilary 
Term following was made a judge of the C. H. in his room, 

Ate, 


— 


A TABLE of the Juages, &c. 


Mr. Juſtice Gundry died in Hilary vacation 27 Geo. 2. 17 54. up- 

on the Yeftern circuit, and on the 2d of May 1754. in Eaffer Term 

27 Geo. 2. The honourable Henry Bathurſt Eſq; one of his Majeſty's 
learned counſel, was made a Serjeant at law, a judge, of the C. B. 


and took his ſeat in court May the Cth 17 54. 


ww 
— 


Mr. juſtice Birch died March the 14th 1757. and in Eafter Term 
next following the honourable Miiliam Noel Eſq; one of his Majeſty's 
learned counſel was made a Serjeant at law, and a judge of the C. B. 


in his room. | 


On Tueſday December the 15th 1761. Lord Chief Juſtice Willes 
died about one o'Clock in the morning, at his houſe in Bloomſbury 
Sguare; on the firſt day of Hilary Term 2 Geo. 3. 1762. Sir Charles 
Pratt, the King's attorney general, was made a Serjeant at law ap- 
pointed Lord Chief Juſtice of the C. B. and took his place in court 


on Monday the 25th of January 1762. 


On the 24th of January 1763. in Hilary Term 3 Geo. 3. Sir 
Henry Gould Knight, one of the Barons of the Exchequer, having 
lately been appointed a judge of the C. B. took his place in court. 


In the vacation after Trinity Term 5 Geo. 3. 1765. the right ho- 
nourable Sir Charles Pratt, Lord Chief Juſtice of the C. B. was crea- 
ted a peer of the realm by the ſtyle and title of Charles Lord Cam- 


den, Baron of Camden- piace in the county of Kent. | 


In the vacation after Trinity Term 1766. the honourable Sir 
Jobn Eardley Wilmot Knight, one of the judges of the King's Bench, 
was appointed Lord Chief Juſtice of the C. B. (in the room of Lord 
Camden and took his feat in court in Micbaelmas Term the 7th of 


Geo. 3. 


The judges of the Common Bench at the time of publiſhing theſe 
Caſes are, Sir Jobn Eardley Wilmot Knight, Lord C:ief Jullice, Sir 
Edward Clive Knight, the honourable Henry Bathurſt Eſq; and Sir 
Henry Gould Knight, juſtices. 


Barons of the ExcnurqQUuEesr 


Hilary Term 16 Geo. 2. 1742. O. S. Sir Thomas Parker Knight, 
Lord Chief Baron, Sir Lawrence Carter Knight, John Reynolds Eſq; 
and Charles Clarke Eſq; barons, 


In Hilary vacation 1744. O. S. Mr. Baron Carter died, and in 
Eafter Term 18:Geo. 2. 1745. Edward Clive Eſq; a learned bar- 
raſter was made a Serjeant at law, and a Baron. 


In Ecfter Term 1747. Mr. Baron Reynolds died, and the honoura- 
ble Heneage Legge Elq: was made a Serjeant at law. and a Baron in 


Trinity Term 21 Geo. 2. 1747. In 


A Tas R of the Fudpes, &c. 


* 


＋— 


In Eaſter Term 23 Geo. 2. 1750. Mr. Baron Clarke died, and in 
Trinity Term 24 Geo. 2. 1750. Sidney Stafford Smythe Eſq; one of 
the King's learned counſel was made a Serjeant at law, and a Baron. 


On the. 3d of February in Hilary Term 26 Geo. 2. 1753. N. S. 
Sir Richard Adams Rags, Recorder of London, was madea Serjeant 
at law, and a Baron of the Exchequer, in the room of Mr. Baron 
Clive, who was removed to the Common Bench. 


In Trinity vacation 32 & 33 Geo. 2. 1759. Mr. Baron Legge died 
at Brine; and in Michoelmas Term following Sir Richard Loyd Knight, 


was made a Serjeant at law, and Baron of the Exchequer.” 


Ip Trinity vacation 1 Geo. 3. 1761. Mr. Baron Lloyd died, (at 
Northallerton in Yorkſhire, in his return from Newceftle, where he 
had: been to try ſome rebels againſt the Militia) and in Michaelmas 
Term following, Sir Henry Gould Knight, one of his Majeſty's learned 
counſel, was made a Baron of the Exchequer. 


In Hilary Term 3 Geo. 3. 1763. George Perrott Eſq; one of his 
Majeſty's learned counſel was made a Serjeant at law, and a Baron 
of the Exchequer, in the room of Mr. Baron Gould, who was remov- 


ed to the Common Bench. 


The Barons of the Exchequer, at the time of publiſhing theſe 
Reports are, Sir Thomas Parker Knight, Lord Chief Baron, Sir Sidney 
Stafford Smythe Knight, Sir Richard Adams Knight, and George Per- 
rott Eſq; Barons, 


some Account of the moſt eminent CounszL at the Bak, in 
the Years when theſe CASES were adjudged. 


Hilary TERM 16 Ges. 2. 1742. | Michaelmas Term 23 Geo. 2. 1749. 


ATTHEW Skinner, the King's 
firſt Serjeant at law, Chief Juſ- 


Skinner,theKing's firſt Serjeant died, 
and Sir Samuel Prime Knight, then 
was the King's firſt Serjeant 


tice of Cheſter. In Trinity vacation 24 & 25 Geo. 2. 


Sir Dudley Rider Knight, the King' 8 
Attorney General. 

The honourable William Murray Eſq; 

the King's Sollicitor General. 


King's Serjeants at Law, | 


Samuel Prime, Thomas Birch, Edward 
Willes Attorney of the Dutchy. 


Serjeants at Law. 


John Belfield, Simon Urlin Recorder of 
London, Thomas Huſſey, Abraham 


1751. Serjeant Belfield was over- 
turned in his chariot upon the e 
tern circuit and was ſo much hurt 


tha the died in 24 hours afterwards, 


having gone that circuit above 120 
times, ut audivi. 


In Michaelmas Term 25 Geo. 2. 757, 


Robert Henley Eſq; recorder of Bath, 
was made King's counſel, 


In the vacation after Trinity Term 


1752. Serjeant Barnardiſton died. 


| Sir Thomas Bootle Chancellor to the late 


Prince of Wales, died at Oxford, in 
the year 1753. 


Gapper, William Wynne, Jolm Agar, | February 3d 175;. the Reporter was 


Richard Draper, William Hayward, 


made Serjeant at law. 


Thomas Barnardiſton, Edward Bootle, | Serjeant Agar died the 7th of January 


Edward Leeds, William Eyre. 
King's Counſel extraordinary. 


Themas Bootle Chancellor tothe Prince 
of Hates. 


17 54+ 


In Hilary vacation 27 Geo. 2. 1754. 


Henry Gould, Charles Pratt, Pletcher 
Norton, Thomas Sewell, and the 
honourable Charles Yorke were made 
King's counſel. 


William Pauncefort Attorney General | In Eaſter Term 27 Geo. 2 1754. the 


to the Prince. 

The hon. Alexander Hume Campbel, 
Sollicitor General to the Prince, 

John Brown, William Noll, Thomas 


| honourable Villiam Murray was 
made Attorney General, and Sir 
Richard Loyd Sollicitor General to 


the King. 


Clarke, Jobn Strange, Richard Loyd, | February 11th 1755. Hilary Term 


Heneage Legg, Nathaniel Gundry. 
In Hilary Term 19 Geo. 2. 1745. O. 5. 
the honourable Henry Bathurſt was 
made King's counſel, and Sollicitor 
General to the Prince of Males in the 


28 Geo. 2. Lomax Martin, James 
Heteit, and William Davy were 
made Serjeants at law: and about 
this time Serjeant Draper died, and 
detjeant Leeds left the bar. 


room of Alexander Hume Campbel. In October 17 56, Sir Robert Henley was 


Trinity Term 21 Geo. 2. Henry Banks, 
Sidney Stafford Smythe, made King's 
counlel: Leeds the King's Serjeant: 
and on the 23d of June 1747. David 
Pole was made a Serjeant. 


made Attorney General, and the 
honourable Charles Yorke Solicitor 


General to the King. 
Nevember 


Some Account of the moſt eminent Counſel 


Nowewber 11th 1756. Ear Willis 
Eſq; made King's counſel, and this 


day took his place within the bar. 


March 7th 1757. Serjeant Wiles was 
appointed Lord Chief Baron of the 


Exchequer in Ireland. 


May zd 1757. Thomas Stanyforth and 
James Forſter were made Serjeants 
at law, and the ſame day Serjeant 
Poole was ſworn King's Serjeant, and 


George Perrott King's counſel. 


Eaſter Term 31 Geo. 3. Eliab Harvey 


made King's counſel. 


Trinity Term 1758. Sir Samuel Prime 
Knight, the King's firſt Serjeant re- 
tired from the bar, where he had 
long practiced in full buſineſs tothe 

laſt, with the greateſt honour and 


ability. 


In Trinity vacation 1758. Serjeant Mar- 


tin died. 


In Michae/mas vacation 1758. Serjeant 
Leeds died, Serjeant Hewitt made 


King's Serjeant ſoon afterwards. 


February the 6th 17 59. William Whita- 
her, George Nares, and Anthony Keck 
made Serjeants at law, the two firſt | 7 


went out 


Serjeants at law and King's Counſel 


King's Serjeants. 


in Hilary Term 32 Geo. 2. 1759. 


Sir Samuel Prime Knight, the King's 


firſt Serjea 


Sir Charles Pratt Attorney General to 


the King. 


The honourable Charles Yorke, Sollici- 


nt (retired.) 


tor General to the King. 


King's 


David Poole, Fames Hewitt, William 


Whitaker, 


Serjeants at law, 


George Nares. 


King's Counſel. 


Richard Loyd, Richard Aſton, Henry 


Gould, E 
1 


dward Willes, Thomas 


Sewell, William De Grey, Fletcher 
Norton, George Perrott, Jobn Mor- 
ton, Eliab Harvey. 


Serjeants at Law. 


William Manne, William Hayward 
George Wilſon, William Davy, 
Thomas Stanyforth, Fames Foſter. 

Michaelmas Term 2 Geo, 3. 1761, 
Dr. William Blackiſton and Charles 
Ambler, lately made King's counſel, 

Saturday November 7th 1761. Jeſepb 
Sayer made a Serjeant. 

January 23d 1762. Jobn Burlandmade 
a Serjeant at law. 

Richard Huſſey, Edward Thurloe, 
Hebb lately made King's counſel. 

On Friday Ofober 2gth 1762. Serjeant 
Poole died at Bath, whither he had 
retired ever fince laſt Hilary Term. 

In Mic/ aelmas vacation 1762. Serjeant 
Davy was made King's Serjeant. 

In Hilary Term 3 Geo. 3. 1763. John 

Aſpinal, and Jobn Glynn made Ser- 
jeants at law. 1 
ohn Merton King's counſel, appointed 
Chief Tuſtice of Chefter. 

Serjeant Hayward died about this time 
in Shropſhire. | 

Al-xander Wedderburn made King's 

counſel about this time, 

Mr. Tor kethe Attorney Generalreſigned 
a little before Michaelmas Term 4 
Geo. 3. 1763. | 

Hilary Term + Geo. 3. 1764. Serjeant 
Hewitt voluntarily reſigned his pa- 
tent to King's Serjeant; Sir Fletcher 
Norten being ſome time before Sol- 
licitor General, was about this time 
made Attorney General, and Filliam 
De Grey Sollicitor General to the 
King. 

May 2 d 1764. Serjeant Burl/and made 
King's Serjeant, and Richard Clayton 
King's counſel, 

In Hilary vacation 5 Ceo. 3. 1765. 
verjeant William Eyre died in Queen's 

Suare, 


Some Account of the moſt eminent Counſel. 


Square, in the pariſh of St. George 
the Martyr. Soy 
April 24th Eaſter Term 5 Geo. 3. 
1765. Richard Leigh, and Villiam 
Jeſlſin made erjeants at law. 

In Trinity vacation c Geo. 3. 1705. the 
honourable Mr. Yorke again made 
Attorney General, in the room of Sit 
Fletcher Norton, who ſtill continues 
the King's counſel. 

Some time afterwards Mr. Yor again 
reſigned, and William De Grey was 
made AttorneyGeneral,and Edward 

Habe Lollicitor General. 


N 


Dunning was made the King's Sol- 


licitor General. | 


Hilary vacation 1769. James Wallace 
made King's counſel. | 


1 
1 


— 


The Lord Chancellor, Judges, Serjeants 
at law, and King's Counſel, at the 
Time of publiſhing theſe Caſes. 


Charles Lord Camden Chancellor. 
William Lord Mangſield, Chief Juſtice 
B. R. a 
Sir Thomas Sewell Knight, Maſter of the 
Rolls. 
Sir John Eardly Wilmot Knight, Lord 
Chief Juſtice C. B. 
Sir Thomas Parker Knight, Lord Chief 
Baron of the Exchequer. 
Sir Edward Clive Knight, Juſtice C. B. 


Ia Hilary Term 8 Geo. 3. 1-68. Jobs 


Sir S. S. Smythe Knight, Baron of the 
Exchequer. hg 

Sir Richard Adams Knight, Baron of 
the Exchequer, © 


The honourable Henry Bathurſt Eſq; 
Juſtice C. B. | 
Sir Henry Gould Knight; Jaſtice C. B. 
George Perrott Eſq; Baron of the Ex- 
chequer: 
Sir Joſepb Yates Knight, Jaſtice B. R. 
tr Kichard Aſton Knight, Juſtice B. R. 
Edward Willes Elq; Juſtice B. R. 
Milliam Whitaker tirſt Serjeant to the 
King | 
William De Grey Attorney General. 
Jobn Dunning Sollicitor General. 
Sir Samuel Prime Knight, the: late 
King's moſt ancient Sorjeantretired. 


King's Serjeants. 


George Nares, William Davy, Ton 
Burland. * 
Serjeants. 
George Fi lon, Fames Forſter, Joſeph 
Sayer, John Aſpmel (retired.) Jobn 


Glynn, Richard Leigh, William 
ſon and Anthony Keck (retired.) 


King's Counſel. 
Sir Fetcher Norton made Chief Juſtice 


in Eyre, and retired from. tbe bar 
laſt Hilary Term. 


John Morton, Richard Huſſey, Charles 


Ambler, William Blackſtone, Edward 
Thurloe, Atexander Wedderburn, 
James Wallace. 

Eliab Harvey died in the vacation after 
Trinity Term 9 Geo. 3. 1769. 


Hilary 
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Morris ver 4 Barry. B. R. In Error. 
perf : a, pus 


RR OR in ejectment from Ireland ; the declaration ſets If by any in- 
forth, that Hen. Murry, Eſq; on the 3d day of March {ndmenc a 
1740. at Drum in the county of Tipperary, did demiſe $eament af. 
one caſtle, 50 — Sc. cum pertin to the plaintiff, ter a verdict 
habendum to plaintiff from the ſaid 3d day of March for eleven © be made 
years from thence next enſuing, and alſo that Lady Middleton on court will do 
the ſame day and year demiſed the ſame premiſſes to the plaintiff, it. 
habendum for the fame term; by virtue of which ſaid demiſes, 2 Sa. 1180, 
plaintiff entred and was poſſeſſed until the defendant ejected him; · 
upon Not guilty a verdict was found for the plaintiff ; and the 
entry of the judgment was, that the plaintiff do recover his /ai4 
terme (in the plural number) of and in the ſaid tenements, Sc. 


And now upon the common errors aſſigned, Bootle ſerjeant, ar- 


gued for the defendant in the original cauſe, that this judgment was 
erroneous ; 1/½, Becauſe as both the demiſes are of the ſame date, 


of the ſame lands, and for the ſame term, both the leſſors could not 

have title at the ſame time, and therefore the plaintiff below could 

not enter by virtue of both demiſes, fo that upon his own ſhewing — 
in his declaration he cannot have a right to recover both the terms. Longteld, 


2dly, That no intendment whatever could make this good. — 1 
a . on „en- 

Sir John Strange for the defendant in error inſiſted, that if by any — 
but one, and 


means whatever this judgment could be helped, the court would do 
it; and he put this caſe toſhew that the plaintiff might poſſibly have 8 * 
a title as laid in the declaration, viz, That if there be two jointe- 
nants, and one of them makes a leaſe of the whole land at one time, - 

and the other makes a leaſe of the whole land at another time of the 

ſame day, the moiety of each jointenant will only paſs; and in ſuch 

caſe the plaintiff in this ejectment could not have declared more 
properly than he has done, he could not have declared upon a ſingle . 


demiſe. Worrall and Beck, Mich, 3 Geo. 2. In ejectment on two 
PART I. . demiſes 


˙•*—— 
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demĩſes of different lands laid fo as to be two different demiſes, the 
judgment was, that plaintiff do recover his term; the objection 
was, that it ſhould have ſaid that plaintiff do recover his terms in 
the plural number; but the court in that caſe ſaid they would ex- 
tend the word term to his term in A. and his term in B. and ac- 
cordingly judgment was for the plaintiff. Sir F. Strange took a 
diſtinction between the caſe at bar and that in Farreſley, for that 
was a contract between the ſame perſons, and ſo is not this. 


Bootle ſerjeant ſaid, that in Mich. Googright ex dim" Grif- 
fith v. judgment was reverſed, becauſe the premiſſes were 
laid to be in the ſaid counties, or one of them. 


C. J. Lee : If by any means whatever the plaintiff can be ſup- 
poſed to have a title as laid in the declaration, as this is after a ver- 
dict, we will hold this judgment right, and there is no inconſiſt- 
ency, but that two leaſes for the ſame term and of the ſame land 
may be good ; for two jointenants in the caſe ſuppoſed by Sir J. 

Strange, each of them as they are ſeiſed per mie & per tout, may 

make a leaſe of the whole, although his moiety will only paſs, 
and they will be ſeveral terms as they ariſe from the ſeveral in- 
tereſts of ſeveral perſons, though they are the ſame in point ofdura- 
tion. My Ld. cited a cafe, Trin. 4 & 5 G. 2. Fiſher v. Hughes in 
ejectment; upon three demiſes by ſeveral leſſors of the ſame pre- 
miſſes; as to two demiſes judgment was entred for plaintiff, as to 
the other demiſe it was entred for thedefendant; the objection was, 
that there was judginent both for the plaintiff and defendant, but 
the-cqurt held the judgment right ; this was by writ of error 
from the grand ſeſſions in Wales. | 

Judgment athrmed by the whole court. 


ohn Martin, of the demiſe of Thomas Tregonweil, 
verſus John Strachan and Luke Harriſon. B. R. 


| A 1179. 2 JECTME NT for lands in Milton in the county of Dorſet; 

Tenant in tail 1 Not guilty, ſpecial verdict found, upon which this queſtion 
by purchaſe riſes, vis. Whether the eſtate of which Jacab Banks died ſeiſed in 
with rex”, fee ſhall deſcend to the leſſor of the plaintiff as heir ex parte 
deſcent (beth materna, becauſe, unleſs there be a good title found for him upon 
ex parte ma this ground, the poſſeſſion of the defendant is ſufficient to intitle 


terna) ſuffers 1. . 
ay, — judgment. 


the old uſe is „ 
gone, and it The caſe is ſhortly this: Jacob Banks, tenant in tail by pur- 
deſcends to : | : - S : 

e 5 right. chaſe under a marriage ſettlement made by his anceſtor ex parte 
heirs. maternd in 1680, with 'remainder in tail to George Rooke and 
—Aſh, with reverſion in fee to himſelf by deſcent ex parte 
maternd ſuffered a common recovery to the uſe of himſelf in fee, 


and died ſo ſeiſed without iſſue. 
Now 
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"Now the rule of deſcent is well known, if a man ſeiſed as heir 
by deſcent ex parte maternũ makes à feoffment in fee to the uſe of 
his own Tight heirs, it ſhall deſcend to his heir ex parte maternd. 
Co. Lit. 13. 3 Lev. 406. and it will be the ſame if he ſuffer a com- 
mon recovery to the uſe of his own right heirs, as is laid down in 
the caſe of Abbot and Burton, Salk.. 590. but this rule only holds 
where the perſons take by deſcent; in the preſent cafe F. Banks the 
tenant in tail took the eſtate by purchaſe per formam dom, viz. by 
the limitation in the marriage ſettlement ; and this eſtate-tail pre- 
ceded the remainder in tail to Rooke and Afh, and the reverfion in 
fee, which was in himſelf; therefore the point is, whether the 
tenant in tail by purchaſe who ſuffered a recovery to the uſe of 
himſelf in fee is to be conſidered in the fame manner as if he took 
an original eſtate in fee ex parte maternd by deſcent. 


After conſidering the nature of eſtates-tail before the far. de 
donis, and ſince, and the operation of common recoveries, the court 
reſolved that in the caſe at bar by virtue of the common recovery 
Jacob Banks gained a new eſtate in fee to him and his heirs gene- 
ral, and thereupon judgment was given for the defendant : error 
upon this judgment was brought in domo proceriim, and the 17th 
of April 1744. Wiles C. Juſtice delivered the unanimous opinion - STAR. 165. 
of all the Judges in favour of the defendant Strachan, and judg- v ® * 725 
ment was accordingly affirmed. Pot. 66 fate AH 7 2 


oo * Jer 9 


Sercole verſus Hanſon, Bart. B. R. 


V RI T of error was brought to reverſe an outlawry in an Outlawry, 
action for a debt of 400. and the error aſſigned was that 

the party outlawed was beyond ſea at the time of the exigent 

awarded; and now. ſerjeant Draper moved that the outlawry Special bail is 

might be reverſed upon filing common bail, for that no affidavit required upoa 

was made and filed according to the ſtatute of the 12th of Geo. 1. CES 

nor no writing or indorſement of any ſum on the back of the writ, 

and therefore if the ſheriff could have found the defendant, he 

could not have arreſted him by virtue of ſuch proceſs, but only N 

could have ſerved a copy of it upon him. _ 


Mr. Lacy econtra inſiſted that the party outlawed ought to put in 
yon bail before the outlawry be reverſed; as the law ſtood before 

the ſtatute of V. & M. every defendant outlawed was to appear in 4 & 5 W. & 

perſon before ſuch outlawry could be reverſed, and ſuch appearance ** 
was a commitment in cuſtody, vi. he was to be in priſon to an- 
ſwer the plaintiff's action, Shep. Epitome 1079, in caſes of pardons 
of outlawry if after judgment he muſt pay the debt, if before judg- 
3 ment 


ww 
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ment he muſt yield his body to priſon, &c. and the reaſon in par- 
dons of outlawry and in reverſals of outlawry is the ſame, Lit. 
Rep. 301. Salk. 496. Carth. 459. Matthews v. — there, (though 
the defendant never was in England) the court would not reverſe 
the outlawry, but put him to bring error and put in bail, and 
there is a note at the bottom of that caſe, that this is an excellent 
way to get bail of a foreigner, Caſes in King Wms. time 549. 
Wilbram and Trin. 1701. in error to reverſe an outlawry in 
C. B. upon the reverſal of the qutlawry it was reſolved that the 
defendant ſhould put in ſpecial bail if the action required it; if 
the court in the caſe at bar do not oblige the defendant to give 
ſpecial bail, defendant being abroad, the plaintiff will loſe his 
debt which is 400. of which we have an affidavit now, though 
there was none at the time of ſuing out the firſt proceſs. | 


Draper replied, that before the ſtatute of Elia. outlawry would 
not lie only in actions of treſpaſs vi & armis; want of proclamation 
was error at common law; the caſe in Salł. 496. is in point with us. 


31 Eliz.c. 3, C. J. Lee: By the ſtatute of E/:z. the bail is to pay the condem- 

* nation money. Salt. 496. is an expreſs caſe in point that ſpecial 
bail ſhall be given where the action is bailable; in Martin and 
Duckitt, Trin. 6 G. 2. and Wall and Wotton, Paſ. 12 G. 1. there 
was ſpecial bail in both theſe caſes upon error to reverſe the outlaw- 
ries; and in the caſe at bar the defendant in Eaſter term following 
put in bail ſpecial, and the outlawry was accordingly reverſed. 


Lyddall & al' Executors of Metcalf ver/us Dunlapp & 


al Executors of Felton. 


Whether CTION of covenant, the'breach was aſſigned for non-pay- 
. A ment of rent incurred in the defendant's own time, plene 
good plea in adminiſtravit, and general demurrer to the plea; the queſtion was, 
covenant2- Whether this was a good plea, and Mr. Lawſon againſt the plea 
Ss where Cited 5 Rep. 31. Popham 120. 1 Vent. 271. 1 Bulſt. 22. 1 Mod. 
the bresch is 18 5. Salk. 297. 316, 17. Mr. Poole in ſupport of the plea, 
ana hath ſaid that this queſtion depends upon what judgment the court 
incurred in can give upon this plea, and the plaintiff here can only have 
their own judgment de bonts teſtatoris, Rol. Abr. 931. p. 8. Dyer 324. 
. Cro. Fac. 671. Hob. 188. 1 Saund. 112, if judgment can 
only be given de bonis teſtatoris, then plene adminiſtravit will be a 
good plea, as a temporary bar; all the caſes cited by Mr. 
Lawſon are in actions of debt, and the caſe in Salt. 316. is 
with the defendant, he admitted that the plaintiff might have 
brought his action againſt defendants as aſſignees of the term 


in debt both in the debt & detinet, and that in ſuch caſe the de- 
fendants 
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fendants would be chargeable 


them executors. 


C. J. Lee: None of che caſes cited by Mr. Lawſon come up to 
the caſe before us, the queſtion depends ſingly upon what judg- 


de bonis proprits without naming 


ment can be given in this action: there is no doubt but defend- 


ants might have been charged as aſſignees of the term, if no other 
judgment can be given but only againſt defendants as executors, 
then this will be a good plea; Juſtice Denniſon cited Allen 42. and 


ſaid he had ſeen the roll in the caſe in Salt. 316. Ulterius concilium. 


Thrale verſus Vaughan. B. R. 


EBT upon bond, oyer of the condition was, that if de- Pleading. 


fendant ſhould indemnify plaintiff for what beer and ale he 
ſhould deliver to one Stabes, then the bond to be void; plea, that 


the plaintiff delivered no beer to Stokes after the making the 


writing obligatory ; replication, that he did deliver beer to the 
ſaid Szokes to ſuch a ſum ; general demurrer and joinder. 


Mr. Ford objected to the replication, that itdid not appear there- 
by that the beer was delivered before the filing the bill. Lux. 407. 


Mr. Poole in ſupport of the replication ſaid that it tendered a 
good iſſue, and if defendant had taken iſſue, the merits might 
have been tried. ; 


C. J. Lee: It would have been better to have ſaid, ** before 


« filing of the bill;” but as this is upon a general demurrer, and 
is only matter of form, Judgment for the plaintiff. 


Brown verſus Seymour. B. R. 


CTI ON of treſpaſs, aſſault and mayhem, plea, ſon aſſault de- Maihem. 
mene tried before Fuſtice Burnett laſt Lent aſliſes; the jury Cu ban 


found a verdict for the plaintiff and damages 150. and now it was 


diſcretionary 
power to in- 


moved to increaſe the damages. Mr. Juſtice Denniſon certified to the creole the 


court from his brother Burnett that the evidence at the trial was, 
that plaintiff was entertained by defendant at his houſe in June 


* 1741. and had been ſo for three years before that time, that plain- 
tiff and defendant being drunk together had a great many words, 


© plaintiff ſtruck defendant and uſed him very ill, upon which de- 
* tendant turned plaintiff out'of his houſe, plaintiff coming back 
* again for his great coat, defendant took a gun and ſhot at plain- 
tiff and wounded him, fo that he loſt three fingers of his left hand: 

PaRT I. | C * the 


damages in 


this action. 
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nn. 


6 Rep. 24. b. 


* the jury conſidered the provocation and gave only 1 50/7. damages, 
* and J. Burnett faid he was ſatisfied with the verdict.” Mr. Lloyd 
ſhewed cauſe why the damages ought not to be increaſed, and ob- 
jected that damages could not be increaſed upon the declaration in 
this caſe, which is only general for an af/ault, battery and maibem, 
without any particular deſcription of the maihem ; and cited Dyer 
105. and ſaid it ſhould have been laid for maiheming his left 


hand, whereby he loſt three fingers. Stiles 345. 1 Sid. 108. 


Gundry for plaintiff: It is laid in the declaration that defend- 
ant did aſſault and maihem him in the left hand, and that is par- 
ticular enough. 1 Leo. 135. Lit. Rep. 150. Latch. 223. Hooper 
and Pope, Hard. 403. 


C. J. Lee: There is no doubt but the court can increaſe the 
damages in this caſe even upon view of the party maimed ; as to 
the caſes cited they can be of no uſe to direct the court, becauſe 
every caſe of this kind depends upon its own circumſtances. 1 
Sid. 109. though it does appear that plaintiff has received great 
damage, yet to determine this cafe the court muſt take into con- 
{ideration the whole circumſtances of it; it appeared at the trial 
there was great provocation given by the plaintiff, and the be- 
haviour of the plaintiff is material to be conſidered ; I think the 
ſame as the jury and the judge who tried the cauſe have done, and 
that 150/. is a great ſum, and enough in this caſe, as it now ap- 
pears to us, 1 Kel. 572. 14 Fac. Baynes and Haddoch, for may- 
heming and knocking out an eye, this court only increaſed the 
damages from 11/. to 5o/. 

So the rule was diſcharged. 


Tomlin verſas Burlace. B. R. 


N error from the court of Rocheſter; debt upon an obligation; 
plea per duritiam; replication that defendant was at liberty, 
and made the bond of his own free will; and that he made it not 
ſor fear of impriſonment, and concludes to the country; verdict for 
the plaintiff; and now upon the common errors aſſigned it was in- 
ſiſted for plaintiff in error per Mr. Lawſon, that the replication was 
bad, becauſe it was rather a replication to per minas than per dureſs ; 
and he cited the caſes in the margin; Gundry for defendant in error 
ſaid, the old way of pleading was, that every iſſue muſt conſiſt of 
an affirmative and a negative, but that is now got over. 1 It. 
126. and an iſſue now, may be of an affirmative upon an affirma- 
tive; as if defendant pleads he was born in France, and plaintiff re- 
plies he was born in England, this is a good iflue; if the lord avows 


for rent-ſervice, and the plea in bar be, that the diſtreſs was made 
out 
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* of the avowant's fee, and the replication that it was within; Bro, iſſue 

is a good iſſue. Raſtall 555. b. the iſſue upon plene adminiſtravit Joined. 
conſiſts of two affirmatives, ſo the iſſue in a writ of right. But _ — 
ſuppoſing this replication is informal, yet it is good after a ver- 3Leo. or Lev. 
dict, and helped by the fat. 4 & 5 Ann. and ſo it was adjudged % Knight 


per totam curiam, and the judgment affirmed, 1 3— 
1 


4. 
Bro. tit. Iſſue P · 6. Sir „ * Jones ſo. 6.— . Tomlinſon. I Show. 250 cited per ]. Denniſon. 


Rex ver/us Norman. B. R. 


EWMAN an attorney, who was a commiſſioner to take affi- Information 
davits in B. R. upon an arbitration to end ſome matters in Sand 20 
. 3 . a attorney for 
difference between two perſons upon an indictment in this court examioing 
examined ſeveral perſons ore tenus upon oath, without putting perſons on 


x * , , "ve" oath upon an 
the matter into writing. Per tot cur”, This is ſuch an offence for fin 


which an information muſt go. Lacy pro qu. Gundry pro def”. 


Rex ver/us Jones, Eſq; B. R. 


ULE to ſhew cauſe why an information ſhould not go Information 

againſt defendant a juſtice of peace pro com' Midd', for de- ſhell go a- 
manding one ſhilling of J. S. who was brought before him, fn dn“ 
which defendant inſiſted upon as his due, for what he called diſ- ting a ma 
charging his warrant; and upon refuſal to pay it, he ſent J. S. = = paying 

to the new priſon ; upon ſhewing cauſe this matter was denied, — 


and ſo the rule diſcharged, otherwiſe the court would have warrant. 
granted the information. 


Havers ver/us Banniſter. B. R. 


POOLE moved to ſtrike out of the declaration eight hundred Amendment 
pounds, and to inſert the words eight thouſand pounds in — 

caſe upon aſumpſit; after plea pleaded, every thing being in 

paper, the court granted the motion. 


Eaſter 


Cy S 1h 


Bailment. 
A market 
overt cannot 
be for pawn- 
ing, and the 
court cannot 
take notice of 
the cuſtom of 
London un- 
Je(s it be 
tound. 


2 Stra. 1187. 
S. C. 


4 Rep. 83. 
Moor 248. 
Salk. 655. 


Eaſter Term. 
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Sir Henry Hartop verſus Hoare & al'. B. R. 


ROVER for certain jewels; upon Not guilty a ſpecial 
verdict was found, viz. That plaintiff being owner of 
the goods in the declaration, 12th January 1729, in- 
cloſed them in a paper ſealed up, and alſo ſealed them up 

in a bag with his own ſeal, and in that manner, ſealed up, lodged 
them with one Seymour a jeweller and banker in Fleetaſtreet, for 
ſafe cuſtody only, from whoſe ſervant the plaintiff took a receipt 
acknowledging the receipt of the ſaid jewels for the uſe of his 
maſter Seymour, to keep them for the plaintiff, and to redeliver 
them to Yim on demand, ſo ſealed up as aforeſaid ; that Seymour, 
without the knowledge, privity or conſent of the plaintiff broke 
the ſeal, and carried the jewels to defendant's ſhop, who are alſo 
jewellers and bankers in Fleet-ſtreet in the city of London, and 
traded in jewels, and in the open ſhop pledged them as his own 
property for 300/. and alſo gave a note of his hand for the money 
without any authority from the plaintiff to ſell or diſpoſe of them; 
that the defendants have converted them to their own uſe ; that 
Seymour continued in poſſeſſion of the ſaid jewels till the time he 
pledged them ; that Seymour afterwards became a bankrupt, and 
plaintiff brought this action for the jewels in the Common Pleas, 
and upon this ſpecial verdict judgment was there given for the de- 
fendants ; but now upon error brought the Ch. Juſtice gave Judg- 
ment, after ſeveral ſolemn arguments at the bar and the bench, 


as follows : 


The general queſtion upon this verdict as found, is, whether 
the plaintiff is barred from having the jewels re- delivered, or from 


having ſatisfaction in damages. 


The plaintiff's delivery was a naked bailment to his own uſe, 
and there was no authority given afterwards to diſpoſe of them, ſo 
that Seymour's breaking the ſeal made him a treſpaſſer to Hartop. 

| 2d. 9, 
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ad . How far plaintiff is affected by what has been done by 
Seymour, and whether frames property be diveſted by this act? 
and we are of opinion that Seymidur had no property general or ſpe- 
cial; it is true they originally came by right to him, but when he 
broke the ſeal he becanie a poſſeſſor mala Fde ; it was urged at the , 
har that it was more reaſonable that the plaintiff who truſted Sey- 

mour ſhould ſuffer, than the defendants, who put no confidence in 

him; like the caſe of Hern v. Nichols, in Salk. 289. but that caſe 

is not like this, here the plaintiff uſed his utmoſt prudence by ſeal- X 4 
ing the bag, and his particular caution in taking a receipt, and gave 

no power to Seymour to do any thing that might occaſion this deceit. 1 1nd. 8g 


Ap—— 


As there ſeems to be no fault on either fide, either in reſpect to 
the plaintiff or defendant, it will be neceſſary for us to ſee how this 
caſe ſtands at the common law excluſive of the cuſtom of London as 
to a market overt ; and this diſpoſition of the jewels in 4 banker 
ſhop is by no means a diveſting the plaintiff's property. Mir 624. 
Cro. Fac. 49. 35 H. 6. 29. Bacon's uſe of the law, fol. et. 80. 
5 H. 7. 15. by the ſtate of theſe caſes it was never apprehended that 
the true owner loſt his property in the goods by a poſſeſſion, unleſs 
they were diſpoſed of in a market overt, and no regard was had to 
the vendee's coming in as a purchaſer without notice, Vide 2 Inſt. 713. 
718. the caſes cited for the rr impugn = rule are C4; . 

. Salk. 344. 126, 125. but ſurely property does not always 
41 the — unleſs the thing loft has no mark by which 
the owner may know it, as in the cafe of money, Cro. Elix. 740: 
Salk. 28 3. Bank of England and Newman, a bank note payable ts 
A. or bearer, payment to one who finds a bank note is [6 far 
good that it diſcharges the bank. 


2d Q, Whether the place where theſe jewels were pawned will 
intitle the defendants to keep them till they are re- paid their money ? 
It is found that the defendants often lent money upon jewels in this 
publick open ſhop ; and it is argued that by the cuſtom of London, 
every open ſhop in the city is a market overt in reſpect to thoſe ſorts 
of goods they trade in; and this has been much inſiſted on for the 
detendants, and that pawning is within that cuſtom ; but we can- 
not take judicial notice of ſuch a cuſtom on this verdi& which has 
not found it. Carth. 75. Salk. 125. Trin. 5 Geo. 1. Argyle and 1 Sus. 1187. 
Hunt, on a prohibition it was determined the court could not take 
notice of the cuſtom of London, this was for words. But taking it 
that the cuſtom of London would extend to ſales, then a queſtion 
will ariſe whether a ſale and a pawn are the ſame, for unleſs they 
are, the cuſtom would not have availed the defendants in this caſe if 
it had been found, Perk. 435. 1 Sid. 135. Noy's Max. 28. Lamb. 
Cuſtoms of Kent 619. 2 Sid. 139. Fenk. 83. 35 H. 6. 25. Jen- 
bins was a learned Judge, and there is no inſtance wherever this 

PakT I. D cuſtom 
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cuſtom has been allowed as to pledges; it is objected that this 
finding is by a jury who cannot try it but by the mouth of the 
Recorder; this is contrary to Cro. Car. 517. Cro. Fac. 69, 
Hob. 86. Jones 412. this cuſtom is unreaſonable, (to ſhew 
which he cited) Fenk. 8 3. tat. 1. Fac. 1: c. I. is very material, but 
we are all of opinion that the plaintiff has a good right to re- 
Tover without the aid of that ſtatute ; accordingly the court gave 
Judgment for the plaintiff Hartop. 


Sadlers Company and Badcock Truſtee of the Hand- 
and-Hand Fire-office. In Chancery. 


Tofurance. RS. Strode, leſſee of a houſe, inſared the ſame for ſeven 
The party years from fire, to the value of 400/. her term therein 
inſured ought 


to have a expired (before the policy), viz. at Midſummer 1740, on the 6th 
Property ia of January following the houſe was burnt down; on the 23d of 
2 he February following Mrs. Strode aſſigned the policy to the plain- 
time of the tiffs, who are the ground landlords, and now a bill is brought 


inluancegagainſt the inſurance- office for the 4000. 


made, and at 
the time of 


the loſs, or be Lord Chancellor: The queſtion is, whether by the aflign- 
cannot be ment the plaintiffs are intitled to recover the 4000. And I am 
of opinion that the party inſured ought to have a property in 
the thing inſured at the time of the inſurance made, and at the 
time of the loſs by fire, or he cannot be relieved. Mrs. Strode 
had no property at the time of the fire; conſequently no loſs 
to her; and if ſhe had no intereſt, nothing could paſs to the 


plaintiffs by the aſſignment. 


Ingntereſt or no intereſt muſt be inſerted in policies of inſurance 
of ſhips, or the inſured muſt prove he had intereſt on board. 


If the inſured was not to have a property at the time of the 
inſurance or loſs, any one might inſure upon another's houſe, 
which might have a bad tendency to burning houſes. Inſuring 
the thing from damage is not the meaning of the policy, it 
muſt mean inſuring Mrs. Strode from damage, and ſhe has ſuf- 


See Caſes in fered none. 


Parliament, 

where a fire 2 4M . 

happened in Bill diſmiſſed without coſts. 
1721. 


The 
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The King verſus The Biſhop of London. B. R. 


HIS was a motion for a mandamus to the Biſhop of Lon- 2 Stra. 1192. 


don to grant a licence to the Reverend Mr. Dawney to- 


preach as lecturer of the pariſh of St. Ann Weſtminſter, for that 13 & 14 Car. 


by the ſtatute of uniformity of Car. 2. no one can preach as - 


lecturer of any pariſh without a licence from the Biſhop, . 


The principal facts that appeared upon the affidavits on both 


des were theſe ; that in November laſt Dr. Thomas the late lec- / 3 


turer reſigned the lectureſhip, which being ſo vacant the ſelect 
veſtry, conſiſting of a few perſons, choſe one Mr. Church lecturer, 
who was admitted by the rector Dr. Pelling, to preach as ſuch, 
and received by the pariſh ; afterwards ſome of the pariſhioners 
being diſſatisfied with the election of Mr. Church, propoſed to 
put in one Mr. Dawny, and a roll or paper was carried about 
the pariſh, from houſe to houſe, which was figned by 520 pa- 
riſhioners, who approved of, and thereby elected Mr. Dawney 
lecturer, and as the lecturer is ſupported merely by the voluntary 
contributions of the inhabitants, and as no temporal benefit or 
certain ſtipend was ſettled on ſuch lecturer, ſeveral of the prin- 
cipal perſons who ſigned the ſaid paper, waited upon the Biſhop, 
defiring he would licence Mr. Dawney, which was refuſed by the 
Biſhop, Mr. Church having before been choſen by the ſelect veſtry, 
conſiſting of a few perſons, and admitted and received by the 
Rector Dr. Pelling and the pariſhioners. And now cauſe was 
ſhewn why a mandamus ſhould not go to the Biſhop to grant the 


licence as aforeſaid. 


Mr. Gundry of counſel with defendant : Suppoſing Mr. Daw- 
ney to be duly elected, which I do not admit, yet I apprehend 
the Biſhop is the proper judge whether he ſhall be licenſed as a 


eee. 
Are of mu, ate 


. i 2.0 


fit perſon to preach ; what is a mandamus ? it is a writ to admit What a man- 
one into an office to which he has a right, or to reſtore him to damus is. 


one, from which he has been wrongfully diſplaced ; there is no 
ſuch office as a lecturer known in the law, there is no other in- 
cumbent except vicar or rector; the rector may hire a lecturer if 
he pleaſes, and he may preach, for the freehold of the church is 
in the rector, and by the conſtitution of the church the rector is 
not obliged to preach, only to read a homily; in this caſe there 
is no temporal profit ariſing to the /eFurer in certain, only a volun- 
tary contribution of the pariſhioners, and therefore it is no office. 


But ſuppoſing it could be called an office, yet as preaching is 
merely ſpiritual, the Biſhop is the proper judge whether the perſon 
choſen be a fit perſon to preach; in an inſtitution to a benefice the 

| Biſhop 
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2 Jaſt. 63, 2. preach. 5 Rep. Specott's caſe. I do not know 


Bithap acts as a judge, and ſo it was determined in parliament 
caſes between the Biſhop of Exeter and Beal; it cannot be tried 
by a Jury whether Mr. Dawney be a fit and 1 perſon to 

| at there ever 
was a mandamus to the Biſhop to inſtitute to a church; and 1 
queſtion whether the rector might not bring an action agai 
any perſon the Biſhop ſhall licenſe to preach as lecturer, if ſuch 
perſon ſhould go into the pulpit and preach without the leave of 
the rector, in whom the freehold is. 


By the canons no perſon can preach unleſs admitted by the 
Biſhop, and the canons bind the clergy in ſpiritual matters, and 
the ſtatute of uniformity is only a confirmation of the canons in 
this matter. There is a caveat entred againſt Mr. Dawney in 
the Spiritual Court, and where a matter is in controverſy in the 
proper court, this court will not interpoſe ; as in the caſe of 
5 Med. 374, 375- and in Trin. 2 G. 2. where a mandamus was 
moved for, to licenſe one Wallis to teach ſchool at Hackney, it 
was refuſed, becauſe a caveat was depending. A mandamus to 
ſwear a deputy regiſter of the conſiſtory court of York was refuſed 
becaute there was a matter in the caſe in controverſy in Canc. 


In the caſe of The King and Rhodes, indictment for forgery, at 
Niſi prius, the trial was put off, becauſe the validity of the will 
was depending in the court of delegates. | 


In the cafe of Con. Phillips in a motion for an attachment, 
the court would not interpoſe, becauſe the validity of her mar- 
riage was pending in the Spiritual Court, as touching ſome 
matter about the contempt. 


And in Paſ. 13 Geo. 1. Mr. Vincent was choſen lecturer of 
St. Dunſtan's pariſh, where there had been a le@ureſhip time 
out of mind, and land given to truſtees to be applied to the 
lectureſhip; a licence was applied for, but refuſed by the Biſhop, 
and upon application for a mandamus this court would not grant 
one, becauſe, ſome matter relating to this lectureſhip was then 
under litigation in the court of Exchequer; in this caſe, though 
there was land belonging to the lectureſhip, yet the court ſaid 
the Biſhop had the diſcretion to grant a licence or got. 

Serjeant Wynne on the ſame fide ; Mr. Dawney cannot be ſaid to 
have a majority of the perſons paying to church and poor on his 
fide, there being in this pariſh the number of 11 30 of ſuch perſons ; 


Elections bow beſides, his election in the nature and manner of it is void, for it is 


laid down that in elections, the conſent of the electors muſt be 
given at one and. the ſame time, fmul & ſeme/, Davis's Rep. 48. 
3 Sir 
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Sir John Strange inſiſted on the behalf of Mr. Dawney, that a 
mandamus ought to go to the Biſhop ; that in the pariſhes of St. 
Clements, Covent Garden, and St. Giles's, the ſelect veſtry do not 
chooſe the lecturer, although the ſelect veſtry does in the pariſhes 
of St. James, St. George Hanover Square, and Sf, Martins in 
the fields ; but they derive that power under the expreſs words of 


an act of parliament. 


It is objected that Mr. Dawney was not duly elected, becauſe 
no notice of ſuch election was given in the church; our affida- 
vits anſwer, that the churchwardens would not let notice be 
given; it is alſo objected that our affidavit does not ſay that 520 
are a majority, and that a lecturer is no officer, and that the law 
knows no ſuch office, but the act of uniformity mentions ſuch an 


office, alſo the 1 Codex, fol. 65. 


When an act of parliament gives power to a particular perſon, 
to do ſome particular thing, as in the caſe of a juſtice of peace, 
this cqurt will grant a mandamus to a juſtice to execute an autho- 
rity given him by a ſtatute commanding him to determine fuch 
or ſuch a complaint which has been laid before him. 


A mandamus lies to the ordinary to grant adminiſtration, x 
Sid. 281. 2 Sid. 214. this court obliges him to execute the au- 
thority given him; not how he ſhall execute it. | 


In the caſe of The King and The Mayer of Canterbury, the 
mayor had authority in him to grant a certificate, and a mandamus 
was granted to oblige him to grant a certificate to one who was 
intitled to it. Mich. 1G. 1. 


In the caſe of a ſchool-maſter The King v. The Batliffs of Mor- 
petb, mandamus to the bailiffs to licenſe a ſchool-maſter, Trinity 
3 Geo. 1. 


The King and Dean and Chapter of Dublin, Hil. 7 Geo. 1. man- 
damus to admit Mr. Dowgate to a ſtall in the cathedral of Dublin. 


The King and Dean and Chapter of Norwich, mandamus to ad- 
mit Dr. Sherlock, Maſter of Catherine Hall, a prebend of Nor- 
wich, Trin. 4 Geo. 1. The King v. Biſhop of Saliſbury, the like 
to admit Mr. Clare. 1 


In Trin. 9 Geo. 1. Dr. Bentley's caſe, a mandamus was granted 
to admit Dr. Bentley to his academical degrees. 
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And if the rector can refuſe the pulpit to whom he pleaſes, he 
may object to whomſoever the pariſhioners may chooſe; there are 
various facts objected which the court now has no occaſion to de- 
termine, but when the mandamus is returned, the court will then 
ſee what they put it upon. | 


Mr. Floyd on the ſame fide for Mr. Dawney : The ſelect veſtry 
have refuſed to let notice be given in the church of the election, 
and n6w they come and object to our manner of election; why 
does any one preſent to a living? The reaſon is, becauſe the law 
ſuppoſes every one who has the preſentation is the founder ; we 
are the perſons who are to pay Mr. Dawney, therefore the reaſon 
is ſtrong that we ought to have the right of chooſing him. 


A mandamus will lie to a court leet to do a particular act. 


* 


Woen rector, There never was a rector before the council of Lateran, nor a 


ans views vicar till the time of CY and a lecturer may be more an- 

Aired, tient than either of them for ought I know; however, they are 
taken notice of in the fat. Car. 2. as to theſe licences, 

Right of bi. A mandamus was granted to admit Dr. Bland provoſt of Eaton. 

mops to grant , | ; J, 

licences to ; | 1 F n K 

mariy. I of December 1735. in Chancery, a queſtion aroſe before my 


Lord Talbot, as to the right of biſhops to grant licences to marry; 
Lord Talbot ſaid as they were taken notice of in the ſtamp-act as to 
this right, it would be too much for him, not to take notice of 
ſuch a right, when the ſame was taken notice of by the legiſlature. 


af In Hil. 3 Geo. 2. The King v. Ward. Motion for a mandamus to 
the Archbiſhop of Tor4 to admit one deputy regiſter, 
(I think), Dr. Sharp had appointed one Shaw, his depaty, Shaw 
applied to the delegates ; then a queſtion was, whether a man- 
damus would lie for a ſpiritual officer, and a deputy only, and a 
mandamus was granted. 


„Mr. Jones on the ſame fide cited 1 Vent. 187. 1 Palmer vr. 
s Med. 374. (not eee to this caſe), and ſaid that this queſ- 
tion depended upon the act of uniformity, no action will lie againſt 

* the Biſhop for refuſing this licence, and if it would lie, it would 
only be for damages; Mr. Dawney could not thereby recover the 
lectureſhip. 


E Mr. Gundry' reply to ſome of the caſes cited; he. ſaid that the 

2 h caſe of a regiſter to the Biſhop's court was a temporal benefit, and 
that an ejectment would lie for a prebend's ſtall, or an aſſize will 

he ; after he is admitted ejectment lies, it is a freehold ; as to — 


1 3 


2. 3 „ bond mand 
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caſe of a ſchool-maſter every man by the common law has a right 
to follow the buſineſs he is brought up to; as to the caſe of Dr. 
Bland the queſtion there was, whether the Dr. had a negative $ 
voice; the mandamus was for him to put the ſeal to a preſenta- 
tion, and that queſtion was merely triable in the temporal courts. 


Lee Chief Juſtice, after taking time to conſider of this caſe, 
delivered the opinion of the court. 


It appears by the affidavits on both fides of this motion, that 
23 perſons of this pariſh met at a veſtry at Sr. Ann's Church, and 
choſe Mr. Church lecturer, and that he has been received as ſuch, 
both by Dr. Pelling the rector, and great part of the pariſh. 


It alſo appears that after this, a paper was carried about the 
pariſh, and ſigned by 520 perſons who have named and approved 
of Mr. Dawney for their lecturer, and that he has not been re- 
ceived by the rector or miniſter of the pariſh, and the Biſhop of 
London has refuſed to give him a licence to preach ; 


It appears that this pariſh has no fixed ſtipend for a lecturer, 
but merely depends upon the voluntary contributions of the in- 
habitants ; nor does it appear that there is any certain cuſtom as 
to electing a lecturer. Therefore as there is no certain cuſtom, 
nor does it appear that either of theſe perſons Mr. Church or Mr. 
Dawney have a demand of one penny from any pariſhioner or 
any body whomſoever, but that the contribution to a lecturer is 
merely voluntary, the queſtion is, whether this court will at all 
interpoſe in this matter, and we are of opinion there is no foun-2 W 
dation at all in this caſe to ground any right upon. 


The ground whereupon application is made to this court is upon 
the ſtatute of uniformity, whereby all perſons are forbidden to 
preach as lecturers, without a licence. 


It is true, that it is not in the Biſhop's power to withold his li- AL? 
cen e pleaſes, but If he foul grant Ir in Hits all ts 
r. Dawney, and Dr. Pelling the rector ſhould refuſe him the pul- J. 4. ASI! 
pit, ſuch licence would be of no effect, and it is plain the fee of E Sd. 12.5" 
the church is in the rector / Watſon's Comp. Incumbent 709. 2 Cro. 2 Gz1h 44 6%, 
360. Ney 104.) and he may admit what lecturer he pleaſes, and 
as already admitted Mr. Church, who is now in poſſeſſion ; here 
is no temporal right in queſtion, and the pariſhioners have no right 
to make ſuch election, as to oblige the rector to admit Mr. Daw- 12 her . 43 3. 
ney lecturer into the pulpit. Mich. 12 W. 3. in Holt's Reports 3 Sh Ae 7 
(a book of no authority) cited as a caſe in point, whereof my Lord 
Chief Juſtice ſaid he had ſeen a more accurate report. The rule to 
thew cauſe why a mandamus ſhould not iflue diſcharged. 
Thoreſby 


2 Of, 120 
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Over not to 
be diſpenſed 
with though 
ſhewn to be 
lolt, 

1 Saund. 8. 
Salk. 498. 

2 Lutw. Sym- 
ſon and Gar- 
ſay. 

2 Stra. 1186. 
. 

5 Rep. Wy- 
marſh's caſe. 
Lyfford's caſe. 
6 Mod, 154. 
Foxon and 
Moſeley. 

2 Mod, 266. 


Practice, 

6 Mod. 130. 
2 R. A. 490. 
Salk, 321. 
Plainti F can- 
not call for a 
return of a ca. 
ſa. pending 
error. 

2 Stra. 1186, 
if 6 

See 2 Stra. 
867. 


Tight. 


Thoreſby verſus Sparrow. B. R. 


N an action of covenant upon a leaſe, defendant _ oyer ; 

plaintiff made affidavit that he had ſearched for the leaſe and 
could no where find it; and now it was moved thereupon that 
the court would diſpenſe with the oyer, that the plaintiff had 
not the original leaſe but only a copy, and was willing to give 
defendant a copy thereof ; but per curiam, this buſineſs of oyer 
does not depend upon the rules of the court, but the defendant 


has a right to it by law, and it would be error if the court ſhould. 


deny defendant oyer, as the plaintiff has declared upon the deed, 
and made a profert thereof; for now it is ſuppoſed to be actually 
in court, how then can we deny it ; if any thing can be done for 
plaintiff in this caſe, it muſt be by helping plaintiff in declar- 
ing, and there, upon proof that the _— leaſe is loſt, a copy 
may be given in evidence, and plaintiff might have declared in 
debt without ſetting forth this deed-; but wherever an action is 
brought on a deed, charging defendant with the execution of it, 
the plaintiff muſt there bring the deed into court ; the reaſon is, 
that the court may ſee whether it be executed according to law; 
and we had better ſuffer a private miſchief than a public incon- 
venience ; the rule to ſhew cauſe why oyer ſhould not be diſ- 
penſed with, was diſcharged, per C. J. Lee. Wright and Den- 


niſon, abſente Chapple. 


Smith ver/us Nicholſon. B. R. 


Ca. ſa. was taken out the zd day of December and left in 

the ſheriff's office, the ſame day in order to have non ef 
invent returned thereon, to ground proceedings againſt the bail, 
which was afterwards done; a writ of error was allowed the 4th 
of December, and notice thereof given, notwithſtanding which, 
proceedings were had againſt the bail; and now upon Sir Jobn 
$Strange's motion to ſet aſide the proceedings on the ſci. fa. againſt 
the bail, the queſtion was, whether this writ of error was a /u- 
perſedeas to the ca. ſa. on the 4th of December, the ſheriff not 
having then executed it; and per cur” it is a ſuperſedeas ; but if 
the execution had been executed before the allowance of the writ 
of error, the ſheriff might return it afterwards, ſo the proceed- 
ings on the /c/. fa. againſt the bail were ſet aſide. N. Po. 
9 Geo. 1. Oldridge and Stroude ; 2d ſci. fa. returnable 13th of 
May, fame day error brought, and the ſci. fa. returned and held 
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Witcher ver/s Cheſlam. B. R. 


72 CHER was ſued in the ſpiritual court för diſturblag Probibiteo.. 
a perſon in his ſeat in the church, and now fuggeſtetl for & 70 149. 
prohibition that He purchaſed an ancient houſe with Yhis Tet _ 28 
belonging to it, to him and his heirs, which was pleaded below. 
Per cur', This is enough to ſhew the temporal right is in que- 
ſtion; and a prohibition was awarded. 


Jervois qui tam verſus Fall. B. R. 


U tam upon the game act for killing a hare, verdict for No new trial 


M, defendant ; motion for a new trial, becauſe the Judge who ia = penal ac- 
tion, 


tried the cauſe refuſed to admit a perſon to be a witneſs, who 1 Fears | 
was a pariſhioner of the ſame pariſh where the hare was killed ; : 
but C. J. Lee faid, he did not remember that ever a new trial. 3 = E 


had been granted in the caſe of a penal action; and fo per cur', 


the motion was refuſed. g 


Middleton verſus Price & al'. B. R. 


CTION of impriſonment; the defendants jointly juſtify un- 1 Salk. 46g. 
der proceſs ore tenus, iſſuing out of an inferior court, accord- : Roll Ab. 
ing to the cuſtom thereof ; demurrer and joinder ; and it was ob- 563. <2, 
jected by Draper ſerjeant for the plaintiff, that this is ſaid to be a Jaflicatign 
court of record, and the proceſs is ſaid to be by word of mouth, ander proces 
how therefore can it be tried? it is not ſaid that any ſummons was — — 
awarded by the court, it is not ſaid that it iſſued out of the court, 2 Sta. 1184 
it does not ſay that it was commanded by the court, nor is it ſaid © 
to be executed at the requeſt of the plaintiff therein ; it does not 
alledge that the officer returned the proceſs ; plaintiffs in inferior 
courts are obliged to do their duty; the fat. 12 Geo. 1. c. 29. re- 
quires an affidavit of a debt of 40s. or upwards to be made; here 
was none, and though this cuſtom of ore tenus proceſs might be sir T. Jones 
good, yet this ſtatute is a repeal of it. Serjeant Mynne e contra, I 23. 53: 
admit, if the plea is bad as to one, it is bad as to both defendants, en! 
becauſe they have both joined in the ſame juſtification ; the ſtrongeſt — 
objection ſeems to be, that the officer does not, by the plea, ſhew, Rol. 672: 
the return of the proceſs, and that wherever officers juſtify — 2 ng 
proceſs, they muſt ſhew that the proceſs was returned. g Co. 67. Latw. Pool 
1 Roll. 557. p. 4. (but nota, I did not hear ſerjeant V. give an an- 777m 
ſwer to this objection). Lee Ch. Juſtice : This appears to be an 2 
arreſt upon neſue proceſs; a plaint was levied, then a ſummons iſ- 
ſued, then a capias ore tenus, and to that there is no return at all; 
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when an officer juſtifies under proceſs that is returnable, he muſt 

ſhew that he has done all that was his duty to do; this being 

5 Rep. Gold's gre tenus, can make no difference; and indeed, as brother Draper 
ſays, I do not ſee how this can be tried; there is ſome weight in 

the other objection, what time the ſummons was given to the 
officer does not appear, but theſe are ſufficient reaſons for the court 

to give judgment for plaintiff, and he had judgment accordingly. 


Trinity Term 


16 & 17 Geo. 2. 1743. 


Rex verſus Groſvenor. B. R. 


Rex v. Sha- 
kleton of city | 


24 3 PON a motion for an information againſt Grofvenor for 
2 Vent. 243. 1 refufing to ſerve the office of one of the ſheriffs of London, 
__ oof it appeared by affidavits that he had been duly elected 
—» -« vi thereto, and that he refuſed to give a bond to ſerve and 


b. 
12 Rey. enter upon the ſaid office; on the other ſide it appeared that the de- 
.. - fendant is a proteſtant diſſenter, that he has qualified himſelf in all 
Stat. 1 W. & things according to the act of toleration, but in his affidavit he has 
M. c. faid that it is againſt his conſcience to take the ſacrament according 


8 to the rites of the church of England; it alſo appeared that there is 
AR of tolera- a by-law whereby large ſums of money have been taken of ſeveral 
— * core. Perſons by way of fine for refuſing to ſerve the ſaid office, amount- 
rations = ing to 35,000/. in a little time; per cur”, this is a doubtful que- 
Car. 2. fl. 2. ſtion, and a matter of very great conſequence, and we will not 
5 '2 interpoſe to have this matter tried in a criminal way, when it ap- 
arth. 14,15. i > 5 is 
Saund. Green pears that the city have another, and St a civil way of obliging 


and Cole. perſons to ſerve this office; and this caſe differs from the caſe of 
N. It wigbt Larwood, for it does not appear that in that caſe there was any by- 
be tried in 2" Jaw or other way of enforcing the election than by application made 
. 193. to this court, ſo the rule to ſhew cauſe why an information ſhould 
KE. not go was diſcharged. Per Lee, C. ]. Wright and Denniſon, ab- 
ente Chapple. Sir F. Strange, E. Bootle, and Urlin ſerjeant and ” 

: corder 


/ 


ow kw Hy 
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corder of London, pro reg e; F loyd, Hume, Leeds ſerjeant, and 
Draper ſerjeant for defendant. 


N. A caſe cited by Leeds ſerjeant, Rex v. School, Mich. 
2 Geo. 2. Upon a motion for an information for a miſdemeanor, 
the affidavits charged that defendant procured one Reed to burn 
ſome writings of an eſtate of great value, and that defendant 
forged another writing of the ſame eſtate ; but this, though ſo 
great a crime, appearing to have been done three years before, 
the court refuſed the information. 


N. A caſe cited by Draper ſerjeant, Rex v. Fiſh, Trin. 5 G. 1. 
Motion for information againſt three or four perſons, ſuitors of a 
county court for diſturbing the court in chooſing a verderor, the 
queſtion was, whether the ſuitors or the ſheriff had authority to 
adjourn the court ; this court determined that the ſheriff had the 
legal authority, yet becauſe there was no breach of the peace, 
and it aroſe from a miſtake in judgment ; this court refuſed to 
grant the motion, though they were againſt the defendants as to 


adjourning the county court. 


Thrale ver/us Vaughan. B. R. 2 
D upon bond, with condition that if defendant ſhould Ante. z. 


indemnify plaintiff for what beer he ſhould deliver to one 1 227. 
Stokes then the obligation to be void, and judgment for plaintiff Spioks vi 
after demurrer ; upon a motion to ſet aſide fl. fa. a writ of error Bird, Barnet's 
being brought, but no bail to the writ put in, it was objected * 
for plaintiff that this bond was within the fat. Fac. 1. c. 8. Keb. ho. 
and that bail ſhould have been put in before execution could be Cz'th. 28, 9. 
ſtaid. But per cur” this is not a bond for payment of a certain g, ue 
tum of money, and this ſtatute ought to be conſtrued ſtrictly, bonds there 
and the f. fa. was ſet aſide. — 


— I 1190. 
Pitts verſus. Carpenter. B. R. 


CTION upon the caſe ; defendant pleaded a ſet-off, and A ſe- off re. 
upon the trial the plaintiff proved there was due to him — et 

from the defendant 4/7. 15s. 3d. and the defendant proved the — 

plaintiff owed him 3. 25. fo that the balance due to the plain- 4% doth noe 


tiff was only 1/4. 13s. 3d. for which he had a verdict. — 


| this court, 
And now it was moved by Mr. Moreton ex parte def”, that he; C 1. 
might have leave to enter by way of ſuggeſtion on the roll, that 


plaintiff and defendant were both citizens of London, and that 
the 
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— an the cauſe of action aroſe yithin the city of London, and that the 
11 Geo. 1. Verdict being for leſs than 4os. it is within the juriſdiction of 
and in Hick - the court of conſcience, which was conſtituted by fat. 3 Fac. 1. 
. 5 yy 412 15. But for the plaintiff it was inſiſted by Mr. Stracy, that 
Geo. 2. where tHe plaintiff s | cauſe of action was for 41 1557. 3d. and. that it 
the ſum reco- was in the defendant's own power and knowledge only what he 
— could prove, or would prove by way of ſet-off; and if the plain. 
it has been tiff had gone to the court of conſcience for this demand, and the 
— de defendant had thought fit not to have proved any ſet-off, it is 
far. Jac. 1. plain that the court in ſuch caſe would have had no juriſdiction ; 
viz. when it and ſo it was reſolved per cur”, and that the demand of plaintiff 
—— remains as it did before the ſtatute for ſetting one debt againſt 
the plaintif another; and if the inferior court ſhould have juriſdiction in this 
— no po cafe, it would be very inconvenient ; for pred there are mutual 
— 32 demands of 10,000/. between merchants, and upon the balance 

there ſhould happen not to be above 405. due, hat court would 

have juriſdiction in that caſe as well as in the preſent, if we 

ſhould allow this; ſo the rule was diſcharged, and plaintiff had 


Judgment. Per Lee, Wright and Denniſon, abſente Chapple. 


Seacomb ver/us Bow]ney. B. R. 


[Pd CF 


A chaplainto EFENDANT having been arreſted by an officer to the ſhe- 
2. riff of Middleſex, while he was in cuſtody produced a certifi- 
no duty in his Cte that he was chaplain to Baron Waſner, reſident to the Queen of 
ua "oy Hungary, upon which the officer Jet him go, and the plaintiff ha- 

Pee ving ſerved the ſheriff with the common rule to return the writ, 
it was now moved on behalf o? the ſheriff to diſcharge that rule; 
and upon ſhewing cauſe, it was objected by the plaintiff, that 
though the affidavit ſwore he was chaplain to the reſident, yet it 
does not ſay that ever the defendant did duty; and in the cafe of 

Holmes and Gurdon, Mic. 7. Geo. 2. Defendant inſiſted on privilege 
as ſecretary to the Duke of Mec#/enburgh, but it not appearing on 
the affidavits that he did any duty, nor what was the nature of his 
office, this court held he was not entitled to privilege; the ſame was 
determined in the caſe of Lockman, ſecretary to Monſieur de Toms; 
and per cur”, the act of parliament has not given protection to any 
but domeſtick ſervants of Ambaſſadors, and it has always been partof 
the inquiry by the court what was the nature of the-ofiice of: every 
ſervant ; as to the bailiff he had nothing to do but to ſee-whether 
the defendant's name was entred in the ſheriff's office, for if his 
name was not there, (as it ſeems it was not in,this caſe) the officer 
was in no danger by arreſting defendant, for the. affidavit on behalf 
of plaintiff ſwears, that the officer was told that the defendant 
was not regiſtred, and notwithſtanding the bailiff thought fit to 
diſcharge him, the ſheriff ſhall return the writ. Per Les, Wright 
and. Denuiſon, abjente Chapple. 
| 3 Pulling 


7 
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Pulling verſus Reddy & è contra. In Chancery. 


IF a legacy be given to A. B. upon this condition that ſhe marry Deviſe ia ter- 
with the conſent of a third perſon, and there be no deviſe over gu, | 

in caſe ſhe marry without ſuch conſent, this is only to be conſidered m Lord 

in terrorem ; but if there be a deviſe over, then it ſhall go to Macclesfield. 

whom it is ſo deviſed over; this rule is taken from the civil law, 

as this court has a concurrent juriſdiction as to legacies ; but if a 

portion be to ariſe out of land where there is no deviſe over, 

then it ſhall go to the heir, and the ſpiritual court has no juriſ- 

dition as to lands; there may be more doubt where money is 


given to be laid out in lands. Per Lord Canc. Hardwicke. 


Lade verſus Lade. In Chancery. 


AID down per Ld. Hardwicke as a certain known rule, that Refalting 
where a man purchaſes lands in the name of another, it is _ what 


a reſulting truſt. 


Yaw ver/us Leman. B. R. 


* — 


ee 


HE defendant. who was landlord to plaintiff, covenanted — ipany 


in the leaſe to pay the land- tax and fave the plaintiff pay land- tax | 
harmleſs ; the premiſſes were taxed at the rate of 150/. per ann. ſhall only pay 
but the defendant only had the rent of 120/. per ann. and an ac- {vrving to 
tion being brought on this .covenant, it was moved that upon ceives, and 


paying land-tax at the rate of 120. per ann. all proceedings n 


might ſtay, which on hearing counſel on both ſides was reſolved the premiſt a 
per cur', although the plaintiff was really taxed at 1 500. are taxed at. 
2545 A 
Rex verſus Richardſon & Lacy. B. R. 2 28 


7 : HE court granted a-mandamus to two juſtices to proceed Mandamus to 


and give judgment in a certain complaint depending before _— _ 


them on the ſtat. 11 Geo. 2. for the relief of landlords, upon the complaint be. 
return of the mandamus the juſtices ſaid therein that they had — _ 5 
heard and determined the complaint that was before them, and ;, — 


that returned was allowed. which was 
allowed. 


ParT 1. CG Rex 


n 


22 Trinity T erm 16 & 17 Geo. 2 1743. 


Rex verſus Waite. B. R. 


Information A N information was granted for theſe words in a letter to the 

for a libel. mayor of Richmond; viz. I am ſure you will not be 
« perſwaded from doing juſtice, by any little arts of your town. 
e clerk, whoſe conſummate malice and wickedneſs againſt me and 
„ my family will make him do any thing, be it ever ſo vile. 


Rex verſus Vaughan. B. R. 


An Attorney RGA N, an attorney of Chfford's Inn was outlawed for fe- 
| Sed = lony in forging a note, and being ſo outlawed, the proſecutor 


| ed for taking hearing he was in London, applied to Vaughan an attorney to get 
200 L of one Morgan taken up with a Judge's warrant, which was done ; and 
— 2 0 let having got Morgan in his cuſtody (along with the Judge's tipſtaf) 
bim out of the took 2001. of Morgan to let him go, for which an information 


apa of was granted againſt Vaughan, upon which he was tried and found 


guilty ; and now J. Wright, (abſente Chapple propter egritudinem) 
pronounced judgment of the court, that this crime was little 
leſs than felony, and formerly was puniſhed as ſuch ; that 
Vaughan was fined 500 J. and to ſuffer fix months impriſonment, 


and till he paid the fine. 


Anonymous. B. R. 


No new trial Na motion for a new trial in an action by the owner of the 
thall be where inheritance for making a dam croſs an ancient water courſe, 
— the judge who tried the cauſe, certified that fix witneſſes were 
fides, though examined at the trial on each fide ; that the jury found for the 
wenge de defendant, which was againſt his opinion, but that he could not 
judge's opi- take upon himſelf to ſay that this was a verdict againſt evidence, 
nion who tried hecauſe there was evidence on both fides; ſo a new trial was 


the cauſe, refuſed. 


Willis verſus Lewis. B. R. 


No oceaſion I N an action of debt upon bond for 1004. defendant was ſerved 
— with a copy of the proceſs according to the ffat. 12 Geo. 1. 
appear upon , | 

proceſs ſerved and it was reſolved per cur”, that there was no occaſion to put 
where the the notice to * at the bottom of the proceſs according to the 
is being above 104. 


. Gan. 2. 


Olivant 


— 


Trinity Term 16 & 17 Geo. 2. 1743. ; 


Olivant verſas Berino. B. R. 


N trover for ſome pictures, it was moved that plaintiff ſhould 2 Salk. 597, 


wen v. 


be obliged to take the pictures and coſts, upon an athdavit that w,,,, xy, 
they are all the goods that the defendant has o the plaintiffs, and 9 Geo. 1. 


that not denied; but per cur”, this action is for damages, and you — 
cannot oblige the plaintiff to accept the thing itſelf. barn, 
In trover de- 


N. In Buxton and Gabell, Trin. 9 Geo. 1. Trover for a ring; fendant can- 
and Paſ. ꝙ or 10 Geo. 2. in trover for goods, this court refuſed — way 


the like motion. coſts into 


court. 
Long verſus Miller. B. R. 
ECLARATION was delivered within the term; rule to Vide rule of 


plead was given the 7th of May, and expired the 11th, and r —_ 
no plea being put in, defendant applying for time, but no order — 7. 
made by the Judge, after the time for pleading was out, and 396. 
before plaintiff had ſigned judgment, the defendant pleaded in — 
abatement, and the queſtion now was, whether this plea being Cates in K. 
after the time for pleading was out and a dilatory, ſhould hinder William's 
the plaintiff from ſigning judgment. And per cur', the plaintiff 2 a 
ſhall have his judgment, for pleas in abatement muſt be pleaded pleas in a- 
in four days, if the declaration be delivered before the laſt four — # 
days in term, if in thoſe laſt four days, defendant muſt plead after S. C. 
a ſpecial imparlance within the firſt four days of the next term, 

and this is the practice of the court; and although fair pleas to 

the action are received after the rules to plead are out, and before 

judgment at any time, yet dilatory pleas never are, and no court 


ever favoured them. 


N. Hil. 13 Geo. 1. Heath v. Badon, cited by Wright J. Treſ- 
paſs, defendant pleaded after four days were expired, in abate- 
ment, and on motion, cur" ſet aſide the plea. 


Catlin verſus Catlin. B. R. 


EF EN DAN T was arreſted and held to ſpecial bail in an 6 Mod. 14. 


action of trover, upon an affidavit that the value of the cited per 
goods converted by defendant amounted to more than 104. and — 


now it was moved to diſcharge defendant on common bail; but dant beld to 


denied per cur”, and there is no occaſion for a Judge's order. ſpecial bail in 
: trover. 


2 Stra. 1192. 


N. Trin. 11 & 12 Geo. 2. Pitts v. Miller cited as in point. 8. C. 
Walker 


24 Trinity Term 16 & 17 Geo. 2. 1743. 


Walker ver/us Jackſon. In Chancery. 


What words A Bell the teſtator, willed that all his eſtate in Com 
— Lincoln ſhould be ſold for payment of his dehts and legacies, 
perſonzl e- then deviſes to Emmah Marſhall an annuity of 2004. per ann. to 

be raiſed out of his eſtate, not otherwiſe in his will ingaged in 


ſtate, and 


—_— "he cm Norf” to be paid half-yearly ; then the will goes on, as a 
payment of farther mark of his ſincere affection, he gives the ſaid E. M. fe. 


debts, veral pictures, medals, and other ſpecifick legacies ; then he 
Poſt, gives to Margaret Bell 40/. per ann. charged on his eſtate in 
Norfolk, and makes E. M. and Dorothy Bawpree Bell co-execu- 


tors, and executes this his will in 1740. in the preſence of three 


witnefles ; afterwards, on the 21ſt of Auguſt 1741. he with his 
own hand interlines in the latter end of the tame will theſe words, 

viz} And I will give and deviſe to them (meaning his executors) 
all my perſonal eftate not herein before deviſed, and then re-executed 
his will in the preſence of three witnefles ; and the only queſtion 
in this caſe was, whether the perſonal eſtate ſhould be firſt applied 


in caſe and exoneration of the real eſtate ? 


If perſenal' Lord Chancellor Hardwicke: The general rule is, that the per- 
— 18 —_ ſonal eftate ſhould be firſt charged with payment of debts and lega- 
— debts, Kc. Cies, and the teſtator cannot exempt it from being liable to his 
2 Vern, 718. debts as againſt his creditors ; but as between heir and executor, 
ba. Ca ay, he may charge them upon any other fund, that is not primarily 
271, liable, and diſcharge the perſonal eſtate : there are ſeveral ways, 
% v. by any of which a man may give his real eſtate for payment of 
1-32. his debts; as I½, to truſtees ; 2dly, by way of charge in equity, 
Prec. in Cane. Which this court will decree to be performed, or he may direct 
—— agg that his real eſtate may be fold for payment of his debts ; but 
l E let him do it what way he pleaſes, none of theſe ways will make 
C. B. Giloert's the real eſtate firſt chargeable, if there be not in the will, either 
* „ea. expreſs words, or a manifeſt intent to diſcharge the perſonal 
in Eq. 125. eſtate, but it ſhall be firſt liable. And I am of opinion that in this 
1 Mev. 293 will, there is a manifeſt intention to give the perſonal eſtate to 
eltham v. . 1 
Harlton's the executors, as a ſpecifick legacy; the will is, that all my 
Executors, eſtate in Lincolnſhire be ſold for payment of my debts and lega- 
cies, afterwards he gives ſeveral ſpecifick legacies to defendant 
E. M. likewiſe gives ſome pecuniary legacies, and then makes E. M. 
and D. B. B. executors, and executes this his will in 1740. this 
was only making them executors, and if nothing more had been 
.done, the perſonal eſtate would have been firſt liable ; but after- 
wards in 1741. with his own hand he adds the words above, and 
re-executes the will: this expreſſly ſhews he intended to give 
theſe ladies ſome further benefit, and it is much ſtronger than if theſe 
words had been, at firſt, part of the will; but if they had been there 
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at firſt, I ſhould even then have been of opinion it had been a very 
ſtrong caſe. This caſe was very rightly reſembled by Mr. Clarke, 
to the Dutcheſs of Beaufor?'s caſe ; but this is much ſtronger than 
any I know, in regard the teſtator's intention appearing ſo very 


Hinly by his re- executing his will after the alteration above. (.4// 


TY reſt and refidue of my perſonal eftate, are the very worſt words 


that can be uſed in a will to diſcharge the perſonal eſtate, for I 
have known perſonal eſtates made firſt liable, notwithſtanding 


theſe words): and ſo I decree the real eſtate in cm Linc', or a 
ſufficient part of it, to be fold to pay debts and legacies, Ce. 
Walker, a bond creditor, v. Fackſon and others, heir and executors 


of teſtator, on a rehearing at Lincoln's-Inn- Hall, Fuly 22, 1743. 


N. Bromball v. Wilbraham at the Rolls 1724 or 1734. cited by 
Mr. Noel in behalf of the heir; the words of the will in that 
caſe were, All my perſonal eſtate of what nature or kind ſoever, 
I give to my fiſter A. and make my fiſter A. executrix, and I 
give to my two brothers all my real eſtate chargeable with pay- 
ment of my debts; there it was determined the perſonal eſtate 


was firſt to be applied. 


N. Stapleton v. Coleville, at the Rolls, July 17, 173 51 A. by 
will deviſes lands for life (chargeable with payment of his debts 
and the annuities given by the will) to his wife, and thereby 
gave her power and authority by ſale or mortgage of ſuch part 
as ſhe ſhould think proper to raiſe ſuch ſum as ſhould be ne- 
ceſſary for the payment of his debts, and gave her all his per- 
ſonal eſtate, and made her ſole executrix, and takes notice in his 
will that the eſtate had been for ſeveral generations in his 
family; the Maſter of the Rolls held the perſonal eſtate diſ- 


charged, and decreed pro def” (the wife). 


On an appeal 10 Fuly 1736. Ld. Talbot confirmed the decree, 
and ſaid, though a 12 eſtate is the natural fund, yet a man 
may ſubſtitute another fund, and the perſonal eſtate may be ex- 


empted by words that implicitly declare ſuch intention from the 
whole form and tenor of the will. 5 


Ann 


Michaelmas Term 


17 Geo. 2. 1743. 


Everall verſus Smalley. B. R. 
Cuſtom to Hr of copyhold lands in com Nottingh'. A 


1 caſe was made for the opinion of the court, wherein it 

— 4 was ſtated, that within the manor of Callingbam where 

ſurrender, the land was, there were two cuſtoms of barring eftates 

= 1105, tail, which had been uſed within the ſame manor time out of 

2 Stra. 1197. | 

8.C. mind; one way was by common recovery, the other by ſurren- 
der in fee to the purchaſor or vendee. 


Edward Smalley on the marriage of his ſon Robert, ſurren- 
dered the — to his ſaid ſon R. and Suſannab his wife, and 
their heirs in general tail; they had iſſue Edward Smalley their 
ſon and heir, who after their deaths became tenant in tail, and 
27th of March 1729. ſurrendered the premiſſes according to the 
cuſtom of the manor to . Mills and his heirs in fee, who 

dying, left Robert Mills his heir and plaintiff's leſſor ; the de- 
fendant was Henry Smalley, ſon and heir of Edward Smalley, who 
ſurrendred the premiſſes to John Mills as aforeſaid in fee. 


And whether the defendant Henry Smalley the heir in tail was 
barred by the ſurrender in fee, — there is alſo a cuſtom 
within the ſame manor of barring by recovery, was the queſtion ? 


After two arguments by Caldecatt and Hern for the plaintiff, 
and Poole and Lutford for the defendant, adjudged per tat cur, 
that the heir in tail was barred. 


« Sid. 314. Lee Ch. Juſtice : It has been ſaid at the bar that a cuſtom in a 


5 Rep. R manor to bar a tail by ſurrender, ought only to be allowed ex nece/- 
— fitate, i. e. when in the ſame manor there is no uſage to bar by a 
Popham 129. recovery; there is indeed great diverſity in the books as to barring 
Co. Lit 59. 

2 Vern. 704, 5. 3 Rep. Heydon's caſe, 3 Lev. 327. Cro. El. 380, 391, 483, 90% Mo. 358, 753 
Brownl. 421. 11. ſec. 74. 4 Rep. 23. Cro. El. 348, 148. 1 Leo. — x 95. Cro. Car. 
717, 484. 2 Saund. 482. 4 Rep. 23. 3 Rep. 8. b. 1 Rol. Abr. 506. Cro, El. 372. Mo. 637. 
Rol. Ab. 63 4. Prec. in Canc. 429. Baron Gilbert's book, White and Thornburgh. 
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copyhold intails, but in none of them can I find any caſe to 
warrant this diſtinction, the later opinion of judges is, that in 
manor courts where a real action can be — a recovery in 
ſuch court will be a good bar; I own I can ſee no. reafon why 
this cuſtom to bar by ſurrender ſhould not be good, but it is 
objected that there is no recovery in value; the ſame may be 
objected to barring intailed copyholds by recovery, for recom- 
pence in value does not extend to copyholds, the iſſue in tail 
of copyholds not being barred in reſpect of the recovery in 
value; but to prevent the inconvenience of perpetuities, theſe 
two cuſtoms may well ſtand together, and are but two different 
ways of barring the intail, and I think the ſurrender the beſt. 


Chapple to the ſame effect, and the cuſtoms muſt be taken to 
be both cozval, we cannot ſay which is prior, they ſeem equally 
convenient to prevent perpetuities. | 


Wright J. It ſeems to be agreed by the counſel on both ſides, 
that an intail of a copyhold may be barred by a recovery, or by a 
ſurrender in fee within a manor where there is no cuſtom for bar- 
ing by recovery : but it is infiſted on one fide, theſe two cuſtoms 
cannot ſtand together; it has been a controverted queſtion ſince I 
attended this bar, whether copyholds could be intailed ; it is 
now at this day ſaid they may, by cuſtom co-operating with the 


ſtat. de donis : but this is 2 new to me. Stat. de donis cre- 


ated no new eſtate. Copyholders are no more than tenants at 
will, and it is [by the will of the lord, and his mere conſent 
only, that they are permitted to limit their copyholds in this or 
that way, either by ſurrender, or as the cuſtom happens to be; 
and ſurely the lord who of his mere will permits a limitation to 
7.85. and the heirs of his body, may permit J. S. to alien the 
ſame by ſurrender ; no body ever thought that copyholds were 
within the fat. de donis ; barring intails in copyholds have been 
much talked of, but I think there is no ſuch thing, it is only 
a way invented and permitted by the lord to get rid of the intail; 
the true reaſon of the iſſue in tail being barred is the recovery 
over in value, now there can be no ſuch thing in caſe of a copy- 
hold ; I think the ſurrender is a better way, if the lord permits 
it, becauſe cheaper. N. B. Wright Juſtice declared that there 
was no poſſibility of underſtanding this matter by the books, and 
ſaid he had laboured much to underſtand them, and could not. 


Denniſon J. Nothing more clear than that tenant in tail of a 
cepyhold may bar his iſſue by ſurrender, and where there may be a 
real action there may be a recovery. Co. Lit. 60. b. Theſe are only 
two different conveyances, and it might as well be ſaid that at com- 


mon law, where there is a fine that will bar the iſſue as well as a 


recovery, 


— — 
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recovery, that therefore one of them muſt be void; a ſurrender, 
I think, is a more natural way of conveying copyholds than a 
recovery, and I cannot ſee any uſe a recovery is of, but only to 
create greater expence. 


Cayhill ver/as Fitzgerald. B. R. 


Vide Comyns JN debt upon an arbitration bond, defendant craved cyer of the 
183. Shelf bond and condition, which recites, that whereas there were 


are B. iy. differences between one John Fitzgerald and plaintiff concerning 


1 of a certain debt due from him to plaintiff upon a bond for 890/, 


the court. Now the condition, Cc. that if the ſaid George Fitzgerald (the 
* defendant) for and on the behalf of ſaid F. F. ſhould perform 
bond, that if ſuch award as arbitrators ſhould make on or before ſuch a da 
G F. _ between plaintiff and J. F. the bond to be void; and pleaded that 
es wall the arbitrators did not make any award ; plaintiff replied, that 
be mode be. Fell and Foſter the arbitrators made an award, and ſet it forth that 
2 pleinif Geo. F. ſhould pay 298 /. 9s. 9d. and that plaintiff ſhould re- 
awarged that Ceive the ſame in full of all demands, and that they ſhould exe- 
G. F. thede- cute releaſes, and aſſigns breach that defendant did not pay the 


— money; defendant demurred, and plaintiff joined in demurrer. 


298). 9s. 9d | 
aud releaſes. Mr. Clive for the defendant objected to the award, that it was 


bad, becauſe not made between the parties to the ſubmiſſion ; for 


the award is, that G. F. the defendant ſhall pay to Mic. Cahill, and 


it ought to have been between the parties, v/z. Cahill and J. F. 
between whom the ſubmiſſion was ; if the arbitrators go out of 
the ſabmiſſion, the award is bad. Moore and Beedle, cited in 
10 Rep. 131. Roll. Abr. 246. p. 3, 4. 2dly, This award is bad 
becauſe not mutual between the parties ; for it is a rule in law 
that an award cannot be on one ſide only, and there were no dif- 
Q. Frontia ferences between plaintiff and G. F. In the caſe of Nott and Long, 
Tu 120.1. Mich. g Geo. 2. B. R. Lord Hardwicke laid down, 1. That an 
award muſt be certain, and make a final end between the parties; 
2dly, That the arbitrators cannot delegate their authority, but 
muſt act in perſon ; 3dly, That they can in no caſe enlarge their 
power ; and Bacon v. Carthew 412. was cited as in point. 


Floyd ? contra, that the award is good, for that G. F. did ſubmit; 
and the words of the bond are, G. F. for and on the part and be- 
half of F. F. and he binds himſelf, his heirs, executors, &c. for 
and on his and their part and behalf, therefore it is as well on the 
part of G. F. as of J. F. 2dly, The award is mutual, for the money 

was to be paid by G. F. in full of all demands, and that releaſes 
ſhould be executed; and to ſhew that G. F. is liable as well as J. F. 
cited 1 Roll, Ab. 244. p. 18. (but Clive in his reply ſaid that in _— 
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als C. ſubmitted) Yelv. 137, 147. Talbot and Godbolt ; and a re- 
leaſe to G. F. will diſcharge J. F. for releaſes are to be conſtrued 


ſecundum ſubjetam materiam. 


Lee C. J. There ſeems to be no difference between this caſe 
and that in Carth. 412. but as the money was to be taken in full 
of all demands, the court doubted, at firſt they ſeemed to think 
the award bad ; /ed adjournatur. 


Weld Executor of Weld, Eſq; ver/us Nedham. B. R. 


LAINTIFF declared in debt upon a bond in the detinet only, Praftice. 
which was right ; defendant pleaded a ſham plea that he did * — - 

not detain the debt, and concluded with an averment ; plaintiff a — 

demurred, then the defendant ſtruck out the plea and demurrer, plea. 

and gave the general iſſue non e/f fadtum; and now Mr. Morton — 
moved for leave for plaintiff to ſign his judgment, the firſt being general de- 

a ſham plea, and this irregular. Mr. Poole ſhewed for cauſe that murrer, but 
it was the antient practice of the court, when there was ſpecial —_—— 

pleading, that defendant might ſtrike out the fame, and give the Mr.Monday's 

general iſſue ; and this was alſo ſaid by Mr. Benton (clerk of the boot 1. 

papers) then in court, to be the antient practice; but per tot 

cur” this is irregular, and the plaintiff ſhall have his judgment, 

for the firſt was a ſham plea, and no ſpecial pleading ; and al- 

though defendant may ſtrike out ſpecial JEEP and give the 


general iſſue, yet that cannot be done without leave. 


Rex ver/us Shuckburgh. B. R. 


1 being taken up by virtue of a warrant from Bil for pub- 
the ſecretary of ſtate for publiſhing Old England's Tedeum, a liſbiog libel. 

blaſphemous libel, was now brought up by 4a. cor. in order to — g — ong 
be bailed, offered bail to enter into the common recognizance for a likecaſe in 

his appearance from time to time to anſwer ſuch matters as ſhould man Jt = 
be objected againſt him on behalf of the crown. Mr. Attorney all the — 
General inſiſted on bail for the defendant's good behaviour alſo; #5 to this mat- 


the Ld. Chief Juſtice ſaid it had often been taken both ways, and 9 % — 
he intended to take the opinion of all the judges; ſo at preſent, gave — opi- 
defendant himſelf only entred into a recognizance for his appear- vos. 

ance, and into a rule to put in bail for his good behaviour, if 

the judges, or the major part of them, ſhould be of opinion that 


he ought. 


Parr I, I = Tyſon 


— 
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Tyſon verſus Ironmonger, Eſq; B. R. 


An attorney's FT ANTON, an attorney's clerk, attending the court in perſon 
clerk moper © upon a complaint againſt him for male practice, having in his 
praclice can- affidavit fully anſwered the matters charged upon him; the plain- 
not be ex- tiff's counſel thought he had not told the whole truth, and pro- 
— poſed to interrogate him ore tenus in court upon oath. But per 
oath. curiam, you cannot examine a perſon accuſed, upon oath, but 

aſk him what you pleaſe without oath ; ſo Sir John Strange ex- 


amined him without oath, and he exculpated himſelf. 


Sabin ver/us Long. B. R. 


RESPASS againſt three defendants, two of them pleaded, 
the other let judgment go by default ; the jury on trial of 
the ifſue found for plaintiff damages 35. afterwards plaintiff 
executed a writ of inquiry againſt the other defendant, and the 
jury aſſeſſed 2s. damages, and judgment was entred that plaintiff 
do recover againſt two defendants 355. and againſt the other 25, 
Now ſerjeant Bootle moved that the 25. damages might be ſtruck 
out, and that judgment might be entred againſt all three jointly 
for the 35. Rule to ſhew cauſe. N. B. This being moved, after 
the term wherein the judgment was given, the court refuſed it; 
and upon cauſe ſhewn by Mr. Robin ſon, the court faid plaintiff 
might take judgment de melioribus damnis where ſeveral damages 
are given, or enter a remittitur; but taking damages for the 
whole makes the judgment bad in point of law, and we are of 
opinion it cannot be mended, for it is not a miſpriſion of the 
clerk, but founded upon the verdict. / ide ſtat. Car. 2. and 
Comyns 284, 5. 


Anonymous. B.R. 


2 1 PON a motion to quaſh a mandamus, it was ſaid by the 
de to quaſh a court, you can never move to ſuperſede or quaſh any writ 
writ, whatever, without giving notice of motion. 


Gwynne ver/us Hooke. B. R. 
Whoever will  TENRY Dawes being ſeiſed in fee of lands in Com Pembroke 


— died inteſtate, leaving three ſons, Grrifirh, Francis and Thomas; 
chaſe muſt be Thomas died without ifſue in the life of his brother Griffith ; Griffith 
both beir and the eldeſt ſon entred and was ſeiſed in fee, and married Alice 
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Pritchard his firſt wife, by whom he had iſſue one daughter only 
Phebe, who married Griffith White, by whom ſhe had iſſue one 
daughter only Elizabeth, who had four huſbands ; 1ſt, Thomas 
Lord Lort, 2d, Lord Viſcount Bulkley, 3d, Thomas Ferrers, and 
the 4th John Hooke the defendant, who claims under a marriage 
ſettlement made by his wife Elizabeth, the grandaughter and heir 
general of Grifith Dawes. Griffith married Jane Bowen his ſe- 
cond wife, by whom he left no iſſue. 


Francis Dawes the ſecond ſon of Henry Dawes (the common 
anceſtor) had iſſue two daughters Judith and Margaret; Fudith 
married Rowland Gwynne, by whom he had two daughters Dorothy 
and Priſcilla, two of the plaintiffs, and Margaret married William 
Williams, by whom ſhe had Elizabeth the other plaintiff. 


In November 1693. Griffith Dawes being ſeiſed in fee as afore- 
ſaid made his will, and int al gave the premiſſes in queſtion to 
his wife Jane during her life, and after her deceaſe to my grand- 
daughter the Lady Bulłley during her natural life, and after her de- 
ceaſe to the right heirs male of me the ſaid Griffith Dawes for ever; 
and having ſo made his will died in anuary 1693. Fane his wife 
entred and enjoyed the lands till March, 1693. when ſhe died, 
then lady Bul#ley entred and enjoyed the ſame, and on her mar- 
riage with Hooke the defendant in 1729. made a ſettlement under 
which he claims; Francis Dawes, the ſecond ſon of the common 
anceſtor, and only ſurviving brother of the teſtator, died in the life 
of lady Bulkley, who alſo died without iſſue 8th of May 1736, and 
thereupon defendant Hooke then entred under the ſettlement, and 
is now poſſeſſed. 


The ſingle queſtion in this caſe is, what is the true meaning 
and conſtruction to be put upon theſe words of the will, zo the 
right heirs male of me the ſaid Griffith Dawes for ever. 


This was a caſe ſent by my Lord Hardwicke Canc' to the 
judges of B. R. for their opinion, and was ſolemnly argued twice, 
the firſt time Paſ. 16 Geo. 2. the ſecond time in Mich. 17 Geo. 2. 
by Probyn and Hume for the plaintiffs, and Wilbraham and Ford 
for the defendants. 


Probyn argued, that Francis Dawes, brother of the teſtator, being co. Lit. 9. 
living at the time of the deviſe, might well take by the ſaid words, b. 10. b. 


which are deſcriptive of the perſon, and they are words of purchaſe 


Prec. in Canc. 
447. Brown 


in fee; that lady Bulkley could not take by them; ſhe could not 44 Burkbam; 


he that will 


take as heir male by purchaſe muſt not only be male but heir too. 1 Vent. 372. Pybus and Mitford. 


Eq. Caf. Ab. Baker and Wall, Pollex 457. James and Richards, Eq. Caf. Abs 


take 


» 
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take a tail, becauſe ſhe ought in that caſe to be both heir and male, 
which ſhe is not ; ſhe cannot take a fee by will becauſe ſhe is heir 
general, if ſhe takes at all it muſt be by courſe of deſcent : in Trin. 
8 Anne C. B. 2 Vern. 736. Where a deviſe to his heir male, 
although neither heir of the body, nor heir at law, held good, 
{ſed N. B. becauſe by other words in the will it appeared teſta- 
tor did not intend he ſhould be hindred from taking by his 
heir female) Peere Wms. 229. That heir male was a good de- 
ſcription at common law, Co. Lit. 27. a, The word male is not 
to be rejected, it denotes the brother where there 1s a daughter. 
3 Rep. 40. 1 Lev. 172. 1 Vent. 88. 


Gurdon add WMilbrabam pro def”: That the words are void for uncertainty, 
oy mar . and nothing can paſs by this deviſe, no one can be heir male, but 
6. 23. S C. he who is alſo truly heir at law; and in the caſe of Counden and 
Bro, tit. Pe. Clare Hob. 31. it is expreſſly laid down, that when the limita- 
323 de, to heirs males or females, he or ſhe that will tak 
Shelly's caſe, tion 1S made, to males, he o at WIII take 
37 H.8, muſt have both words verified in him, or her, that is, that ſuch 
—— perſon muſt not only be heir, but alſo male or female, as the 
Moore 136, limitation happens to be. 


Dy. 373- 
Co Lit. 164. a. 24. b. Preced in Canc. 54. Sterling and Etrick. 3 Salk. Ford and Lord Offulfton, Paſ. 
1708. Rot'lo 310. 2 Peere Wms. Dawes and Ferrets. Prec. in Cauc. 591. S. C. 442. and Vern, 


Pollex. 457. Mich. 17 Geo. 2. Hume pro quer': That the intention of the 
= 4 teſtator is the beſt rule for conſtruction of wills, 3 Rep. 20. 

ichardſon, , . 
2 Vern. 311. Boraſton's caſe ; he made two queſtions ; 1/7, Whether Francs 


ow and took any eſtate, and if he took any; 2dly, What that eſtate 
vraant. 
Was. 4 


—_ in Canc. 
465. 
Beaument ane And as to the 1/}, The words right heirs male are a plain de- 
-ong Pom ſcription of a perlon then in being, whom teſtator muſt mean 

lch. 1713. by that deſcription, and could be none but his brother Francis, 
more Caf. who was then in being; 24%, He is entitled to a fee, for in a 
1 will the words for ever no doubt carry a fee-ſimple. 
10 Judges. 

Ford pro def”: agree with Mr. Hume as to the general rule for 
the conſtruction of wills as to the teſtator's intention; but muſt beg 
leave to add that ſuch conſtruction muſt be conſiſtent with the rules 
of law. He that will take as heir male by purchaſe, muſt be both 

Heir and male; this is a general rule, and I think there be but two 
caſes where it can be departed from; the 1//, Where by the limita- 
tion to heir male there is ſomebody particularly pointed out; 20%, 
Or words to exclude the right heir ; that a limitation to heirs male 
does not extend to collaterals, is laid down in Coundall and Clarke. 
If theſe words 70 the right heirs male of me, &c. were in a deed = 
EE wou 
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would create a tail, as in Beresford's caſe. + I think if Lady Bulk- + The words 
ley had had a ſon at the laſt moment of her life, ſuch child might 7 
have taken by way of contingent remainder; and if Francis the of what body. 
brother took any eſtate at all, it muſt be a tail ; in a deed, alimi- 
tation to one and his heirs: males for ever would be a fee-fimple, 
becauſe uncertain of whoſe body ſuch heirs ſhall be meant, but in 
a will it is a tail, becauſe the intention of the deviſor, and the court 
will ſupply the word body; and fo held in Ford and Ld. Ofulfton. 
Francis is dead without iſſue, ſo the eſtate deſcended to Lady 
Bulkley under whom defendant _— 

Hume: It is ſaid that a fon of Lady Bulłley might have taken as 
heir male by the words: but I deny that, for Lord Coke ſays, he 
who will take as heir male muſt convey his deſcent through all 
males, ſo that a ſon of a daughter cannot take. 

Adjournatur. 


Frampton ver/us Coulſon B.R. 


T7 caſe upon a promiſory note payable four months after date ; 

judgment in C. B. by nil dicet; error brought, and upon com- A requeſt laid 
mon errors aſſigned, objected by Mr. Cay for plaintiff in error, that in the decla- 
it is laid in the declaration, that the requeſt to pay the money on dhe gaht he? 
the note was upon the ſame day and year the note is dated, which fore it is due 
is four months before it became due; but anſwered by Mr. Poole * mate- 

pro def” in error, that there is no occaſion to lay any requeſt at all; vide: Saund 
and fo it was adjudged per tot cur”, for the bringing the action is a 33. when it 
requeſt in law, and it appears that the action was not brought till & material ro 
above a year after the note was due, but if it had been neceſſary 

to have a laid a requeſt, it appears in the concluſion of the decla- 

ration, that the plaintiff in error was often afterwards requeſted, 

which would be ſufficient. 


Newcomb verſas Green. B. R. 


A CTION of covenant upon a deed; breach aſſigned for non- 
payment of 2740. 45. 11d. defendant pleaded non eft factum; poſdea amend- 
a verdict was given for the plaintiff, and the ſaid ſum in damages, 2d by he 
but by miſtake the aſſociate had only marked on the poſtea 1 5. da- = — 
mages; and now Mr. Huſſey moved to amend the poſtea by the mi- S. C. 

nutes of Judge Burnet, who tried the cauſe (upon the authority of 
Cro. Car. 338. Elliot v. Skipp, and Bold's caſe in Salk.) the judge 
having taken it down right. It was objected by Mr. Clive, who Selk. 


ſhewed cauſe that this was making a new verdict for the jury; he 
PaRT I. ſo 


33s 
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alſo cited a caſe, Paſ. 11 or 12 Geo. 2. Ray and Liſter, in debt 
on three ſeveral judgments, and damages laid in the declaration to 
101. the jury gave 3o/. and judgment being entred for that ſum, 
error was brought, and it was moved to amend the damages to 
10/7. but the court refuſed it; it was afterwards moved to remit 
201. but that alſo refuſed ; but per tot cur”, as to the caſe at bar, 
this is not altering the verdict, but rectifying a miſtake of the 
clerk, and we will give more credit to the Judge who tried the 
cauſe, then to the clerk, and ordered the po/tea to be amended. 


N. Chapple J. cited Fry v. coram Ld. Raymond; action 
for words, evidence given upon one ſet that were actionable, and 
by miſtake a verdict being taken on a ſet not actionable, and great 
damages, the Poſtea was altered by the Judge's notes. 


Finney ver/us Finney. In Chancery, I 5 Nov. 1 74 3. 


Parolevidence HE plaintiff's bill was brought for dower, and to have a ſa- 
| part tisfied term which was ſet up againſt her at law removed out 
given in lieu of her way ; defendant by his anſwer ſet up a bond by the huſband 
1 '©- before marriage, conditioned to pay 400 l. to the plaintiff's uſe in 

caſe ſhe ſurvived him, and ſuggeſted by his anſwer that that bond 
e was agreed to be in lieu of dower; and he brought his croſs bill 
Long, Mic. upon that ſuggeſtion praying an injunction againſt her proceeding 
— law, in dower. N. B. The condition of the bond did not ex- 
Lawrence preſs it to be in lieu or ſatisfaction of dower, neither was there any 


Lo . , * 
— 8. written evidence to that purpoſe; the defendant in the original 


bill offered to read parol proof of the plaintiff's having often ac- 
knowledged that the bond was given in lieu of dower, but per 
Ld. Hardwicke, ſuch proof cannot be read; ſo decreed plaintiff 


her dower. 


Lucam ver/us Mertins. In Chancery. 


Mortgageefor ECLARED per Lord Hardwicke canc', that a mort- 


lives cannot a 
compel mort- gagee of an eſtate for one, two, or three lives, cannot 


gagor to fill compel the mortgagor to fill them up as they fall in, but he 


en bp de may do it himſelf, and add to it the mortgage money, and be 


e bu 
ws He allowed it when his mortgage is paid off. 


himſelf, and 
add the ex- 
pence to the 


mor tgoge 
money. 


— 


— 
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Rex ver/us Howlett, B. R. 


R. Poole moved to diſcharge two rules for certiorar?'s to re- * — — 
move two orders of baſtardy, application not having been nove order of 


made to the court for the ſaid rules within fix calendar months, as baſtardy diſ- 


5 5 
directed by fat. 13 Geo. 2. The motion was granted per tot cur. cauſt vet ap- 
plied for in 


N. one of the orders of baſtardy was made before the ſaid ſta- fix months. 
tute, ſo it was objected by Mr. Floyd that it was not within it; but 
per cur”, the words had or made in the ſtatute have a retroſpect. 


Anonymous. 


1L* KE Robinſon moved that the defendant in error might have — defen- 
leave to tranſcribe the record, (the plaintiff in error not hav- nn fran. 
ing done it) in order to non proſ” the writ of error, and to have ſcribe the te- 
the benefit of the recognizance entred into the bail upon the writ co. 

of error; but per cur Chapple, Wright and Denniſon, abſente Lee 

C. J. it never was done. 


Wynne ver/us Wynne. B. R. 


RROR brought to reverſe a common recovery with double Pot. 
E voucher of lands in com” Salop', wherein Sir Watkins William oO — 
Mynne, Bart. was demandant, William Thomas tenant, James Ap- dies before the 
perley and Alathea his wife, firſt (and jointly vouched) vouchees, _—_ _ 
who vouched the common vouchee. By the record it appears ons ad war- 
that the writ of entry ſur deiſſeiſin in le poſt, was returnable quinden ranizandum. 
Paſ. 13 Geo. 2. to which the tenant appeared in perſon, and 
vouched the ſaid James Apperley and Alathea his wife, whereupon 
a writ of ſummons ad warrantizandum is awarded, returnable in 
Craſtino aſcenfionts Domini, (which was on the 16th of May} ad 
quem diem ven tam pred” le demandant in propria perſona ſua quam 
pred” le ten per attorn' ſuum et præd F. A. & A. ux ejus per 
Jaſiam Hodſon attorn” ſuam ſimiliter ven, and enter into warranty, 
and vouch over the common vouchee, who appears and pleads 
quod præd Hugo non diſſeiſivit prafat' Watkin de le lands prout per 
bre & narr' præd ſuperius ſupponitur & de hoc ponit ſe ſuper 
patriam ; he then imparls and makes default, and thereupon 
Judgment is given and a common recovery had, and a writ of 


ſeiſin awarded, and the ſheriff returns he has delivered ſeiſin. 


- 


The 


*— 


— 
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The error aſſigned is, that Alatbea died before the giving judg- 
ment in the ſaid recovery, and for this the plaintiff in error prays 
the recovery may be reverſed ; iſſued joined that Alatbea did not 
die before the giving the ſaid judgment, which was tried at the 
ſummer aſſizes at Salop 1741. and a ſpecial verdict taken, which 
finds the recovery as before ſtated with the mittimus and tranſcript 
of the dedimus poteſtatem to take the warrant of attorney of the 
vouchees, and that Alatbea died the roth of May 1740. (which is 


ſix days before the return of the writ of ſummons) but whether 


ſhe died before judgment or not, the jurors do not know, and ſo 
conclude in the uſual form, leaving that to the judgment of the 
court. | 


Skinner the King's ancient ſerjeant for the plaintiff in error. 


It —— by the record that the ſummons was returnable the 
16th of May, and therefore judgment (as I contend) could not be 
given before that day; ſo the | 


1ſt Queſtion will be, whether the death of Alathea found to 
be the 10th of May, will not vitiate and make the judg- 


ment erroneous ? 


2dly, What effect this finding of the jury ſhall have, and 
whether the court may not ſay that ſhe did not die before 
judgment, and whether it can be made good by relation to 
the / day of the term. 


I admit, my Lord Coke ſays, that records import abſolute truth, 
the reaſon is, that there may be an end of controverſies ; I admit 
alſo that common recoveries are generally to be favoured, but at 
the ſame time, muſt inſiſt, that the forms of proceedings there- 
upon ought to be ſtrictly kept up and adhered to; and although 
the term is to be conſidered but as one day for the furtherance of 
Juſtice, yet that rule is to be conſidered with many reſtrictions. 


1. Whether the death of Alathea found to be on the 10th of 
May, does not make the judgment erroneous? ſuppoſe ſhe had not 
prayed a dedimus poteſtatem, and had died before day given, there 
could not have been any further proceedings; but that it 1s errone- 
ous, the caſe of Sir Thomas Gower, 2 Vent. go. is exactly in point; 
and it is every day's experience upon motions to enter judgment on 
old warrants of attorney, the court requires an affidavit that the de- 
fendant is living; the conuſor in a fine is not in court until the re- 


„ turn of the writ of covenant. Roe and Evelyn, 2 Sid. 54, 92. and 


to proceed upon a fine, the conuſor being dead before the return, is 


* like building without a foundation; if vouchee dies before execu- 


tion, 


” TY wa 11 . ia oc <<. ac cod oa acc ate ac 
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don, I own, according to Shelly's caſe, fo. 108. 4. writ of ſeifin 1 Rol. Rep, 
may iſſue. It was objected in the former argument, that the error _ 
aſſigned was averring againſt the record, but I inſiſt, that this is a 3 bo w. 
matter collateral, and being ſo, may be aſſigned for error. 3-6. 11. 
1 Salk, 8. p. 

i a v. — Stat. 17 C. 2. cap. 8. made tual b » 8. e. 8%. 7. 

= — 1 4 _— El, 463. — 2 33. > — 1 20 H. 7 
2dly, Whether this judgment, by relation, ſhall be ſaid to be 

given the firſt day of Eaſter term? 


It is ſaid the whole term is only one legal day ; but that is a 2 Rol. Ab. 
fiction, and in. fitione juris ſemper oft equitas, ut res magis valeat 339 *** 
quam pareat, 4 Rep. Styles 14. The very continuances in the re- Cart. 178. 
covery take away all yg that the judgment was the firſt 5 Rep: 59- 
day of the term, for to ſay ſo would be to contradict the record; 488. v 
and Lit. ſays, the law is proved by the pleadings. 1 nf. 115. Raym. 161. 
Therefore as Alathea died the 1oth of May, before the return of Soma "2 
the writ of ſummons, and conſequently before judgment, and as Reba cod. 
that judgment (I humbly contend) cannot be made good by rela- _ Abr. tit. 
arliament 


tion, I pray the recovery may be reverſed. ye ney ra 
Relation 35. 


Draper ſerjeant pro def” in error: I admit that the death of the Flo. Com. 
youchee is a countermand of the warrant of attorney, but muſt add 
this queſtion, can it be aſſigned for error on record? 


There have been many caſes cited to ſhew that the death of the 1 Rol. Ab. 

vouchee before judgment may be aſſigned for error, but none of _ 
them come up to the caſe at bar; I will ſhew how they differ from K . 
it. In Bro. Error, ga, 165. it is laid down if death be aſſigned for 28A. p.17. 
error, the defendant muſt not plead in nullo eſt erratum, mes doit re-; -_ 55 
ſponder ſeveralment car ceo eft triable per pats. Caſes of death be- 131, 143. 
tween iyi prius and day in bank; 2 Bulft. 241. a caſe relied on by B 315: . 
the other fide; S. C. in 1 Roll. Rep. 51. 1 Roll. Abr. cannot; 3 40. 
govern this caſe becauſe given by ſtatute, and therefore cannot ope- Farreſley Dr. 
rate at common Jaw. And 1 Roll. Abr. 768. 1 Roll. Rep. 14. 1 
Cro. Fac. 356. Cro. El. 202. all theſe were upon motions to ſtay 
proceedings, and in one of them it appears the court could not ſtay 

the proceedings; the other caſes are where it has been to ſtay the 
judgment, as 1 Leo. 187. 1 Sid. 1 Mad. 36. S. C. 2 Bulf. 

262. Sid. 131. moved but not determined. Sid. 93. 1 Mod. 5. 

Caſes on warrants of attorney to enter judgment, 1 Vent. 310. 

1 Salk. 87. Such judgments are good when entred after the partie's 

dead; Ray. 18. Angrew and Sewell. Farreſ. 2. Fuller and Jocelyn; 

if death of the party could be aſſigned for error, what occaſion to ap- 

ply to the court; it is very remarkable that in all the books there 

cannot be found one inſtance wherever the death of the plaintiff 

or defendant hath been aſſigned for error, and the judgment there- 


PaxT I. I, upon 
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Lic. Rep.3 15- upon reverſed for that error; where it appears by the record (as in 


this caſe) that any of the parties appeared on ſuch a day, the death 
of ſuch party before that day cannot be aſſigned for error, becauſe 


Daly.17-5-C. contrary to the record; in the caſe of Plummer and Webò & al,, in 


| 
| 
: 
| 
| 


debt on a bond non eft factum was pleaded ; Webb, one of the de. 
fendants, died beſore uiii prius; error was brought, and it was 


held by this court, that the death of the ſaid defendant before nij 


Cro. El. 665, prius was not aſſignable for error; Ld. Raym. 1414. another calc 


Cro.Jac 521. 


50 Ed. 3. 7. 


like this, it appears by the record that A/athea was living, or ſhe 
could not have appeared by her attorney; and there can be no 
inconveniency in making this record good, for the recovery was 
actually paſſed at bar before the death of Alalbea. 


28 Aſſiſ. 17. Rel. Ab. 783. p. 15, iO, 17. 19 Aſif, p. 8. Bro. Error. 1 7. Vide Danvers, 


Tro. El. 739. 1 Rol. Rep. 301. Dy. 201. Skin. 39. Raym. 463. 2 bow. 173. 3 Mod 249. 


2 Sid. 94, 92 


Cro. El. 468. 


If the aſſignment of error in this caſe be contrary to the record, 
the finding of the jury is alſo contrary to it, and therefore void, 
according to 11 H. 6. 42. for the record ſays that all the parties 
appeared in Cro. Aſcenſion” Domini. 


The nature of this judgment of departure in contempt of the 
court ; it ſuppoſes that the common vouchee aſked leave to goout 
of court ; upon this imparlance he leaves the reſt of the parties in 
court; the demandant might go out for a minute and return again 
into court, and when he came he might aſk, where is the vouchee 
that I may demand againſt him; who being gone out upon a gene- 
ral imparlance et nemy al jour prefix, car la ſur ſon default judgment 
final ſerra done quia receſjit in contemptum cur', car ſur general in- 

arlance le common vouchee ad impris ſur luy deſire touts foits priſt 
a defender fon droit, ſet autrement eſt fur imparlance pris al jour cer- 
tain, lou petit cape tantum duit aver eſtre agardr. Yelv. 211. 


Whether this judgment appears by the verdict to be erroneous? 
the ſummons is awarded to be returnable in Cro. Aſc. then the re- 
cord goes on and fays, at which day came the demandant and te- 
nant, and the vouchees being ſummoned likewiſe came and vouch- 
ed over; now if the word before had been put inſtead of at, this 
had been a good recovery without doubt, for the vouchee might 
not be ſummoned and yet might appear well enough by law, the 
vouchee — be ſtanding near the court and hear what was 

tranſacting there between the demandant and tenant, and might 
hear himſelf vouched and a ſummons awarded, and thereupon 
might ſpeak to an attorney then in court, Sir, do you take care of 
this cauſe for me, and appear for me now. 


Whether therefore A/athea might not appear before the ſum- 
mons, and if ſo, whether ſhe did or not? the time of appearance is 
f not 


5 — 3 
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not triable by the country /e? per record coram les. juſtices, 2 Roll. 

Ar. 574. P. I. And nothing is more common than to file warrants 

of attorney 12 months after the judgment, and the time when filed | 

is not aſſignable for error; and in Hi. term. 4 Geo. 2. Manning and _=__ and 
Brook in B. R. ſo held, it was an action on the caſe, interlocutory , C. . wo 
judgment was of Eaſter term, final judgment of Trinity term, war- 

rants for both parties were returned as filed of Trinity term; ob- 2 > i 
jected, that the defendant was out of court upon the interlocutory Sat 23 Ela. 
judgment, and therefore the warrants ought to have been of Eaſter e. 3. cc. 1,5. 
term; but held, that by the common law warrants of attorney may 

be filed after judgment, and ſo the judgment was affirmed. The 

power to make attornies out of court is given by ſtatute, and the 

common law was, that attornies ſhould be appointed in court actu- 

ally preſent; the „lat. of Carliſle, 15 Ed. 2. firit gave the ded. pot. to 

take warrants of attorney out of court; but that ſtatute is only direc- 1 Lev. 130, 
tory, and at the diſcretion of the court. Ray. 70, 1. and according to — 
1 Lev. 130. the vouchee might come in before the ſummons and Eu Vouch- 
make an attorney; and in Sid. 2 1 3. it is ſaid the vouchee may come in © 197. 

by himſelf or attorney, though there be no proceſs, and the appear- 

ance is not to the writ of ſummons but to the ſuit, the ded. pot. and 

warrant of attorney give no power to appear on the morrow of the 
aſcenfion, but only ad lucrand vel perdend in placito terre: in a 

common ſuit, defendant may appear before the return of the ca- 

pias, and then the capzas is out of the caſe, for the appearance is 

to the ſuit, and not to the capias; and notwithſtanding this the 

ujdgment is of the firſt day of the term: if therefore the youchees 

might legally appear before the ſummons, and they could not ap- 

pear at the day, (in Cro. A/c) what muſt be the import of this 

warrant of attorney; ſurely it muſt be, that they did appear be- 

fore, and the plaintiff in error cannot aver againſt it. 


The judgment in this recovery ſhall have relation to the firſt day F<. 166. 
of the term: the general intendment of the law is, that every judg- 1 
ment has relation to the firſt day of the term; the reaſon is, becauſe 3 Salk. 230, 
the court cannot determine every ſuitor's caſe in one day, and term 14M ö 
and vacation are as one day, and judgment ſhall have relation to the Heiey 12. © 
firſt day, unleſs there be a memorandum entred on the roll to the Hut. gs. 
contrary; if a writ be brought againſt two executors, and abate by 8 —4 
the death of one, and plaintiff ſues out a new original by journeys Co. Lit. 102. 
accounts, all the proceedings relate to the teſte of the firſt original % >: 
ſo as to bind the aſſets. In Smith and Raydon, Mich. 12 Geo. 1. — 
B. R. the court ordered a ſpecial memorandum to be made, in die. 


order to give the party leave to plead a tender. 


As to continuances, there are ſeveral diſtinctions: 


* Between the commencement of the ſuit, and the continuance 
QI it. 


2. Be- 


. —— rr COCA 
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— 


2. Between che continuance of proceſs, and of the plea. 


3. Between the continuance of plea from term to term, and from 
Spelman 95. one return to another. This court has no juriſdiction till filing the 
_— bill, the proceſs is only collateral ; I know of no inſtance of the 


742, 1177, : 
Hit. 3 Geo. continuance of a plea from one return to another in the ſame 


_ Stonehouſe term. In the caſe of Martyn and Wyvbourn, Hil. 8 Geo. 1. action 


—_— = on S. S. contract and demurrer joined in Mich. 8 Geo. upon the 
Kendrick, 1ſb day of Hilary term, defendant pleaded puis darrein continuance, 
1 that the contract was not regiſtred, which by the act of parlia- 
ment was to be regiſtred on or before the iſt of November ; the 
plea was, that after the laſt day of Mich. term, and before the 

1ſt of Hill. following, plaintiff entred continuances in Mich. 

term from day to day, ſo that this plea was not after the laſt con- 
tinuance; the court being moved to ſtrike out theſe continuances, 

declared them to be contrary to law, and parties are not to be 

d haraſſed from day to day, but continuances muſt be from term 

. to term. In Paſ. 15 Geo. 2. B. R. elegit, or ſci. fa. againſt ter- 
tenants, judgment recovered on ſuch a day, which was in the 

middle of Eafter term; tertenants craved oyer, and on demurrer 

it was held good, and judgment for plaintiff, though it was ob- 

jected it was not the ſame judgment, becauſe in the middle of the 

11 Rep. 5,6. term. If no continuance at all be entred from one term to ano- 
Heydon's ther, yet if the parties appear the plea is continued, as in Dobſon 
7 and Dobſon B. R. upon error in dower upon a judgment by default 
Kelw. 56. b. there was entred on the record ſummon, &c. it did not appear whe- 
p — 2 ther there was any continuance, ſo objected, that for that cauſe it 
1 Peere Wms. was error; but anſwered per cur”, that there needs no ſuch entry, 
91. for the appearance of the parties at the day, was a continuance in 
— 161. law. If the continuance of the day be immaterial, as appears by 
Kelw. it is; what then ſays the fat. 23 Eliz. No recovery ſhall 

be, &c. what is this but a miſtake of the clerk in writing at in- 


ſtead of before. 


It is objected that rules of court divide the term, . rules are not 
records, only remembrances, not entred on the rolls of the court. 


Skinner's reply: It is agreed common recoveries are favoured, 
that the death of a party is a countermand of the power of attorney; 

but it is objected ſuch countermand cannot be aſſigned for error. My 
brother calls for a caſe; Trewlcack and Harvey, Trin. 5Geo. 2. B. R. 
rot. 5 56. is in point againſt him; here is the record in my hand, 
my brother Beſſield acquainted me he was for the defendant in error, 
Piggot 169. ſo it did not paſs /ub filentio for old Mr. Agar was on the other 
Þ * 8% ſide; Alatbea could not appear before the ſummons. 1 Leon. 86. 
Paſ. 12 Jac. and the jury have found ſhe died 1oth of May, ſo ſhe could 
by e not appear; my brother objected that caſe is not law, it was the 
9 clear opinion af all the Judges, and alſo of the prothonotary; 
2 FOR" K but 
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but ſays my brother, the appearance is not to the ſummons but to 
the ſuit ; if ſhe had appeared in perſon herſelf, I own that would 
have determined the authority of the attorney, but ſhe did not : 
the very entry of continuances deſtroys the relation to the 1ſt day of 
term; and if the party could not appear till the return of the ſum- 
mons, then the word at is right. Vynne and Wynne, Adjournatur. Fol. (2. 


Anonymous. 


R Benne moved to diſcharge a rule for changing the venue Venue cannot 
from London to Kent, the action being upon a promiſory ——— "” 
note; but refuſed per cur”, although he cited ſeveral caſes in the note of hand. 
Common Pleas where it had been done, and bid him {earch pre- 


cedents in this court. 


Rex v2r/us Watrſon & al”. 


| S}3r6 29 
N information was granted againſt the defendants for pro- Information 
curing one Vine a ſoldier, who had a ſettlement in the pariſh again? over- 

of Brill, to marry a poor woman who was an ideot and chargeable .,,;,. 4 lol. 

to the pariſh of Dorton, by giving Vine ten pounds and a fat hog dier to mary 

for marrying her, whereby ſhe and her child became chargeable fe e 

to Brill; Per Lee Ch. Juſtice, Wright and Denniſon, abſente te parity. 

Chapple : N. Pilftoorth who moved it, ſaid he remembered a like 

caſe which himſelf moved in Hz. 1735. and there the court 

granted an information. Rex v. Watſon and Perrot, overſeers of 


the poor of the pariſh of Dorton in Com. Bucks. 


Graham verſus Benton. B. R. 


1 MENT was recovered againſt defendant a bankrupt in Bankrupt 
the Palace Court for a debt owing before the bankruptcy, and 8728 if. 
defendant not being able to obtain bis certificate before the ſaid ter ja igmeat 
judgment, had no opportunity of pleading it, therefore to gain ſhall be dil- 
time and ſuſpend execution, defendant brought error in the King's — 5s 
Bench, and judgment was thereon affirmed, whereupon he ren- 
dred himſelf in cuſod mar, and now having obtained his certi- 
ficate, moved per Mr. Benne that he might be diſcharged upon 
the tat, 5 Geo. 2. ſec. 13. which was read. Cauſe ſhewn by 
Floyd and Stracey ; but per tot cur', defendant is diſcharged by 
the ſtatute two ways, either by pleading his certificate if in time, 
or by applying to a Judge (after his certificate obtained) after 
judgment ; though coſts have been incurred after the bankruptcy, _— * 
yet thoſe and the debt are conſidered only as one debt, and execu- 
tion could not be prevented but by bringing error. * 

Parr I. | M Hilary 


ad 


Hilary Term 


17 Geo. 2. 1743. 


Wynne verſas Wynne. B. R. 
TJ * Ch. Juſtice delivered the unanimous opinion of the court, 
and made three points in this caſe: 


Ante. 1, Whether the death of Alatbea, one of the vouchees before 
— —_ judgment, be error? 


Vouchee dis 24, Suppoling it be error, yet whether by conſtruction of law 
before the re- this judgment ſhall not have relation to the firſt day of the term, 
turn aun, and whether the court will not intend the appearance of the 
mons, the vouchee gratis, and have no regard to the day given on the re- 


recovery is tyrn of the ſummons? 
erroneous. . 


34, Whether the plaintiff in error be not eſtopped to aſſign the 
death of the vouchee to be on the roth of May before judgment, 
when it appears upon the face of the record that ſhe appeared by 
attorney at the return of the ſummons, viz. 16 of May? 


And we are all clearly of opinion with the plaintiff in error in this 
caſe, that the death of the vouchee before judgment is error; and 
2dly, That the judgment cannot be made good by relation to the 

firſt day of the term; and 3dly, That the death of the vouchee is 
- a collateral matter and not contrary to the record, and therefore 
the plaintiff is not eſtopped to aſſign it for error. 


As to the firſt point, vide F. N. B. printed 1718, . 45. letter 
B. 2 Inft. 240. and that the vouchee is conſidered as tenant, vide 
Bro. tit. error 51, 131. B. 491. Co. Lit. 265. Hob. 225. It was 
ſaid by defendant's counſel at the bar that this was not affignable 
for error, and for that purpoſe were cited 18 Ed. 3. 36, 38. 2. IAH. 
245. But that the death of the vouchee does not- abate-the writ, 
vide Fenkins 179. Theol, Digeſt. lib. 12. c. 3. 2. Rol. Abr. 76+ 
p. 2. 20 H. 7. fo. 10. That a remainder man may, 9 
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drin g error to reverſe a common recovery, Cro. E.. 739. Holland Piggett 169. 
and Dan/ey, Godboit 379. 2% H. 6. 29. 2 Jon. 182. | 


2dly, We are all of opinion we muſt 2 judgment according to 
what appears to us upon the face of the record : now it appears 
that there was a writ of ſummons, and that all that was done by 
Alathea the vouchee was done by her attorney, and where there 
is a ſummons, the conſtant u and rule of law is for the 
vouchee to appear by attorney. 1 Leo. 86, 291. the appearance 
therefore by the vouchee, as ſtated on the record, is right, as it 
ought to be by law ; it would therefore be very ſtrange for the 
court to ſuppole any other appearance when this is ſtrictly right 
according to law, which is upon day given, v2. the return of 
the ſummons, at which day we are clear of opinion this judgment 
was given by the C. B. upon this record. hen a vouchee ap- 
pears in perſon at the return of the writ of entry, then the judg- 
ment is upon the return day of the writ of entry : but the writ 
of ſummons in the caſe at bar is the firſt proceſs as to the vouchee; 
as to what has been ſaid about relation and continuances it is all 


out of the caſe. 


3dly, It has been urged that the death of the vouchee is con- 
trary to the record, and therefore the plaintiff is eſtopped to aſſign 
it for error; and for that purpoſe has been cited 10 H. 7. 21. 
Rol. Ab. 86. 11 H. 6. 42. 50 Ed. 3. 7. Cro. Fac. 11. Telu. 
33. The rule of eſtoppels is (to be ſure) that a man ſhall never 
be received to alledge any thing for error that is contrary to the 
record, but we are all clear that, in this caſe, the death of the 
vouchee is not contrary to, but a matter collateral to the record, 
and properly aſſigned and triable per pais, 4 Co. 7. for all that the 
record ſays, is, that the vouchee came by her attorney; it does 
not ſay any thing of her actual exiſtence at that time, but puts a 
matter in iſſue properly triable by the country: If an infant Shelly's caſe, 
vouchee appear in perſon infancy muſt be tried by inſpection only, Cond. 57. 
and during his nonage he may have error to reverſe the recovery. Hil. ) 8 1 
Appearance in perſon and by attorney are very different, vide Walker and 


tockow. 


1 Sid. 322, 392. 4 Rep. 71. 1 Lev. 80. 1 Sid. 93. Ray. 59. 

And. Ch. Juſtice Rod oY. with a ſaying of 2 0. = 1 
That groſs abſurdies ought not to be admitted in recoveries ; and /3i caſe does 
was going to pronounce judgment of reverſal, but, upon the AI 
motion of Sir Febn Strange, judgment was reſpited till applica- (... 
tion ſhould be made to C. B. to try to make the recovery right, . 263. 
by ſome alteration, Q, What alteration. 


Bradley 


44 Hilary Term 17 Geo. 2. 1743. 


— ——— 


/2 A 664 Bradley verſas Wyndham ſheriff of Hampſhire. B. R. 
HE A feſt Geri CTION for a falſe return of a fer facias ; defendant plea- 
| wine ded Not guilty, and at the trial the plaintiff proved her 


audu- | 
Jet, * judgment and fieri facias, and nulla bona thereupon returned; it 
geri facias at was alſo proved that one FYbiteball was made ſpecial bailiff, and 


the fu — that the warrant upon the fl. fa. was directed to him, Richard 


cuted after- Harriſon and another ; that one Swanton the plaintiff's attorney 
—_— was preſent at the time of executing it, and ordered Mhiteball to 
preferred, and uſe the defendant Crop in that action kindly, and not to take any 
the matter : of his houſehold goods, for that Crop's landlord, one Earl, 
Jef. ny od would ſoon be in the country and pay the debt ; ſo Harriſon the 
bailiff rode round the farm and grounds and faid, ** 7 ſeize all this 

corn and cattle”, (and took ſome account thereof) for the uſe of 

the plaintiff ; this fer: facias was teſted the 11th of May, and exe- 

cuted the 14th of the ſame month 1742. in the manner men- 


tioned. 


Afterwards on the 2oth of May, 1742. Earl, Crop's landlord, 

* to whom he was alſo indebted upon a judgment, ſued out a feri 
facias thereupon, and the ſheriff's bailiffs not being in poſſeſſion of 
Crop's goods, nor having left any body for them, as was proved, 
Earl got his execution executed ; and there was no proof that 
Ear! promiſed to pay the plaintiff ; it was left to the jury upon 
this evidence, whether the execution that firſt came into Crop's 
houſe was intended tobe, or was really executed ; and the jury 
thought it was not, and gave a verdict for the ſheriff. Mr. Hen- 
ley now moved to ſet aſide the verdict ; but per totam curiam, the 
Judge { Burnett ) very rightly left the matter to the jury, and 
there is not the leaſt foundation for a new trial, for the jury have 
determined the firſt execution fraudulent, 1 Salt. 320. Cart. 


419. S. C. 5 Mod. 375. 1 Ld. Raym. 251. 


Barber verſus Dixon. B. R. 


I r 8 


A cuſtom for PECIAL action upon the caſe, that whereas the plaintiff is 
9 ſeiſed of the rectory impropriate of A. and has a right of 
againſt avo- common in a certain field containing 1 10000 acres, and that the 
ther in good. defendant incloſed part of that field, whereby the plaintiff could 

not enjoy his common in ſo ample and beneficial a manner as he 


before had enjoyed the ſame, to the plaintiff's damage. 


The 


„ . 
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The defendant pleaded two pleas, firſt the general iſſue not Whereſeveral |, 


pleas go each K- 


guilty, ſecondly, a ſpecial ben in bar that he was poſſeſſed c th. — 
of certain land in the ſaid common field, and that it had been a if ary of them 
cuſtom time out of mind, for all thoſe who had any lands in the — — = 
ſaid field to incloſe as much thereof ad libitum as they pleated, and je hall — 
that the defendant by virtue of his poſſeſſion, and of the cuſtom 2 general ver- 
incloſed; the plaintiff replies and traverſes the cuſtom to incloſe, — 


and thereupon iſſue is joined. 


This cauſe was tried at Hertford ſummer aſſizes 1742. before 
Baron Reynolds, who > rr that the defendant upou the Not 
guilty put the plaintiff upon proving his declaration, which he 
did very ſatisfactorily, and then the defendant proved his plea in 
bar as fully, and thereupon the jury found a verdict for the defend- 


ant generally. 


And now it was moved for a new trial ; firſt, becauſe the plain- 
tiff ought to have had a verdict upon the iſſue of Not guilty ; and 
2dly, That this is a bad cuſtom. But it was reſolved per totam cu- 
riam, if there are ſeveral pleas pleaded, each of which goes to the 
whole declaration, and any one of them be proved, which abſo- 
lutely deſtroys the plaintiff's action, a general verdict for the de- 
fendant, as in the preſent caſe, is very right. 


3a« 24) 


And 2dly, per totam curiam, this is a very good cuſtom, and is 
in the nature of ſhack, and the freeholders under ſuch a cuſtom as 
this may well incloſe one againſt another ; and this is exactly like 
Sir Miles Corbet's caſe. 7 Rep. 5. 


It was alſo ſaid by Lee C. J. and Deniſon J. and not denied by 1 ations © 
the other two Judges, that in an action upon the caſe, as this is, this upon the caſe 
cuſtom might have been given in evidence upon the general iſſue, e n 
for it proves the defendant not guilty of the gravamen laid in the — 
plaintiff's declaration, and a defendant in an action on the caſe may the general 
give in evidence any matter that deſtroys the plaintiff's action; but —— 
that in an action of treſpaſs vi & armis the ſpecial matter muſt be the plainiffs 
pleaded, and there the defendant muſt confeſs and avoid; but in an Aion. 
action upon the caſe it is otherwiſe. Cited pro def. 1 Ld. Raym. 

Kent v. Wright. 2 Mod. 274. Cro. Car. 432. Pro quer', 2 Mod. 
104. 9 Rep. Aldred's caſe. 1 Roll. Abr. 239. 2 Roll. Abr. 682. 


5. 1. New trial refuſed, and judgment pro def”. 


Part I, N Gomez 
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Gomez ſerra ver/us Berkley. B. R. 


A note drawn HIS was an Action upon a promiſory note of 1 30 J. for value 
by A. payable received, payable by defendant to Colliſon and Lambert, or 


10 B. or order 


for value re- order, and by them indorſed to the plaintiff; upon non aſſumpſt, 
ceived, B. this cauſe came on to betried at Guildball, when the caſe upon the 
1 . after. evidence appeared to be thus, viz. That this note was drawn b 
werds B. takes Berkley, and paid away to the plaintiff by Colliſon and C9. that of. 
ir up and P3Y* terwards Collinſon and Co. took it back again, and paid the plaintiff 
after wards B. his money for it; that after this, the plaintiff ſold goods to Collinſon 
pays it to C. and Co. whoa ſecond time gave the plaintiff the ſame note for pay- 


_— un ment thereof; and afterwards Collinſon and Co. failing, the plaintiff 
and C. bring brought this action againſt the drawer ; and the jury gave a verdict 


an ation a for the defendant, becauſe the note had been once taken up and 
Saint and paid: and now it was moved fora new trial, becauſe this is a note 
the jury find for value received, and there was no evidence whatever that the 
e ee plaintiff knew of any tranſaction between the defendant and Collin- 
the note was 072 and Co. or whether this was a lent note by the defendant to 
once taken up them; for it appeared to the plaintiff that the defendant was till 
and paid; But liable to Co/linſon and Lambert, when they paid the plaintiff this 
granted a new Note a ſecond time, and the plaintiff ought to ſtand in their place 


trial. and ſo it was held, and a new trial was granted per totam curiam. 


Hull verſas Pitfield. B. R. 


If the drawer ASE upon a promiſory note dated the 13th of December 1737. 
2 — { drawn by Robert Scraiſton, whereby he promiſes to pay Prtfield, 
indorſee, and Or order, the ſum of 200 J. fix months after date for value received; 
eve bail for this note was indorſed by Pitſield to the plaintiff, who has brought 
pays the debt this action againſt him as indorſor; Upon the general iſſue thiscauſe 
and coſts, this came on to be tried at Guildball, before Lee Ch. Juſtice, when this 
3 caſe was made for the opinion of the court, viz. That ſome time 
indorſor, a: before the preſent action was commenced, Hull the plaintiff brought 
much asf the an action againſt Scraiſton the drawer of the note, who gave {| 
N pale cial bail; that Hull recovered interlocutory judgment in that 
off the note. action againſt Scraiſton, that thereupon Scott and Ward, who were 
his bail, paid off the debt and coſts to Hull, which amounted to 
220. 156. That thereupon the plaintiff executed an inſtrument 
between the plaintiff of the one part, and Scott and Ward of the 
other part, reciting the note, and that the plaintiff had recovered 
interlocutory judgment againſt Scraiſton thereupon, and reciting 
that they the ſaid Scott and Ward had purchaſed the note, and paid 
the ſaid 2007. and coſts, and in conſideration thereof the plaintiff 
aſſigned over to them the note and the interlocutory judgment, with 


power of attorney to make uſe of her (the plaintiff's) name to — 
1 © 
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the indorſor, and covenants in the common manner, not to do 
any act to hinder Scott and Ward the bail from recovering the 
money upon the note. It was alſo ſtated in the caſe in what man- 
ner the note was given, which was thus : —_— wanting money 
draws the note payable to Piſſield or order, who, upon Scraifton's 
applying to him, lent him his name (as it is called) that is to ſay 
Pitfield indorſed the note, which being done — ane and Pitfield 
took the note, and applied to one Ruſſell, agent for the plaintiff, 
to let Scraiſfon have money for this note, who thereupon lent 


Scraiſton 187 J. 18.5. 


This caſe was twice argued at the bar; firſt, in Eaſter term laſt, 
by Serjeant Urlin, Recorder of London, for the plaintiff, and Serjeant 
Eyre foe the defendant, and in this term by Mr. Clive for the plain- 
tiff, and Serjeant -Agar for the defendant. 


Two queſtions were made; 1½, Whether this note be not void 
by the ſtatute of uſury ; and 2dly, If it be not void, whether the 
plaintiff can have this action againſt the indorſor, the bail for the 
drawer in the former action having actually paid the debt due upon 
the note and coſts to Hull. 


As to the firſt queſtion, the court ſaid there was no occaſion to 
give any opinion, but they all declared they were ſtrongly inclined 
to think that the note was void by the ſtatute of uſury; and the rea- 
ſon they gave for being ſo inclined was, that it ſeemed by the ſtate 
of the caſe that Piſſeld was privy to the contract between Rufſe// 
the plaintiff's agent and Scraiſton, and that it ſeemed as if Pitfeld 
and Scraiſton were to be conſidered together as creating a joint 
ſecurity to the plaintiff, for it appears by the ſtate of the caſe, that 
Pitfield, Scraiſton, and Ruſſell the plaintiff's agent, were all preſent 
at the time of the tranſaction of giving the note. 


As to the ſecond queſtion, the court were unanimous that the 

payment of the money to the plaintiff by the bail, for the drawer, 

was the ſame thing as if the ; ns: himſelf had paid it, and that 

the note was thereby abſolutely diſcharged and fatisfied ; and that 

what is laid down by Halt in Hill v. Lewis, 1 Salk, 1 32. is good 

law, viz. That by law generally every indorſor is always liable as 

the firſt drawer, and cannot be diſcharged without an actual pay- 

ment, and 1s not diſcharged by the acceptance of the bill (or note) 

by the indorſee ; but by the cuſtom this is reſtrained, viz. The ac- The indord 
ceptance is intended to be upon this agreement, fſerhicet, That the mug 3 
indorſee will receive itof the firſt drawer, if he can, and if he cannot, vour to re- 
then that the indorſor will anſwer it; as if the firſt drawer be in- ate, 
ſolvent at the time of the indorſement, or upon demand refuſes to drawer before 
pay it, or cannot be found; and the indorſor is not diſcharged with- be can reſort 
out actual payment, until there is ſome neglect or default in the 6 


indorſee, 


* 
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indorſee as if he does not endeavour to receive the money in con- 
venient time, and then the firſt drawer becomes inſolvent. 


nnn. 


And the court reſolved in the caſe at bar, that the indorſor of a 
note is only a warranter thereof that the drawer will pay it, and if 
he does not that the indorſor will; and that it is the ſame thing 
whether the drawer himſelf paid the money or his friend, as the 
2 Stra. 745. bail did in this caſe; and Kellock v. Robinſon, Hil. 13 Geo. was 

cited by Lee C. J. and Deniſon, and not denied by the other two 
IftheTndorſee Judges, which was an action by the indorſee of a note againſt the 
receives Pat indorſor; and it appearing that the plaintiff after the indorſement 


f the mone : 
— ang had received of thedrawer ſome "ut of the money due upon thenote, 


of the drawer, Eyre Ch. Juſtice at Guilaball held, that the indorſee had thereby 
Ache. taken upon himſelf to give the drawer credit for the whole, and 
5 had diſcharged the indorſor abſolutely: and the plaintiff in that 
caſe was nonſuited. Judgment for the Defendant, and the poſtea 

ordered to be delivered to him, and to have coſts of a nonſuit. 


Eaſter Term 
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John Leyburn Witham, Eſq; Plaintiff in Error, ond 
George Lewis, on the demiſe of Edward Earl of 
Derby, Defendant in Error. 


GE ORGE Levis brought an ejectment in the King's Bench for 
500 acres of land, 50 acres of meadow, 400 acres of paſture, 
600 acres of wood and 500 acres'of moſs with the appurtenances 
in Witherflack in the county of Weſtmorland, upon a leaſe made 
by Edward Earl of Derby aforeſaid to George Lewis on the 19th 
day of January in the 12th year of his preſent Majeſty for ſeven 
years from the 1 8th day of the ſame month of January; upon 
the iſſue of Not guilty, this cauſe was tried at Appleby, and the 
jury found a ſpecial verdict to the effect following, vix. Ta 
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That King Henry the yth being ſeiſed in fee of the premiſſes in 
queſtion, on the 26th of February in the 4th year of his reign, re- 
citing, that whereas the ſaid King on the 27th day of Ofober in the 
firſt year of his reign, had created Thomas then Earl of Derby, late 
Lord Stanley, for divers his ſervices to the ſaid King done, Earl of 
Derby, to be Earl of Derby, to him and the heirs male of his body, 
and that he might honourably maintain his ſtate and dignity of 
Earl of Derby, the ſaid King had given and granted to him and his 
heirs 20/. per ann. out of the vicontiel rents of the county of 
Nottingham and Derby; and reciting, that whereas the ſaid Earl 
of Derby had releaſed to the King the ſaid yearly annuity, therefore 
he the ſaid King, for the more honourable ſupport and mainte- 
nance of the ſtate and dignity of the ſaid Earl of Derby, gave and 
granted the manor of Witherflack, and the lands in the declara- 
tion mentioned, to the ſaid Thomas Earl of Derby and the heirs 
male of his body, who entred and became ſeiſed thereof. 


That Thomas Earl of Derby had iſſue George Lord Strange, who 
died in the life-time of his father, but left iſſue Thomas his eldeſt 
ſon : that Thomas Earl of Derby died ſeiſed, and that Thomas his 
grandſon, after his death, entred and was ſeiſed thereof. 


That Thomas the grandſon being ſo ſeiſed in Trinity term, anno 
5 Hen. 8. ſuffered a recovery with ſingle voucher, wherein James 
biſhop of Ely and others demandants, impleaded the ſaid Thomas 
Earl of Derby, and demanded the premiſſes in queſtion againſt the 
ſaid Earl, whereupon it was adjudged that the ſaid demandants 
ſhould recover ſeiſin of the premiſſes againſt the ſaid Earl, &c. 
prout the exemplification of the record of the ſaid recovery to them 
produced in evidence; and then they find that after the ſaid re- 
covery ſo as aforeſaid proſecuted and had, the ſaid Thomas Earl of 
Derby entred into the ſaid premiſſes and was ſeiſed thereof. 


(But N. B. The jury do not find that a writ of ſeifin was 
awarded or ever iſſued, or that the judgment in the recovery was 
ever executed). 


But they next find that Thomas the grandſon being ſo ſeiſed 
died, leaving iſſue of his body Edward his eldeſt ſon, who entred 
and became ſeiſed of the premiſſes as the law requires. 


That Edward had iſſue male of his body Henry his eldeſt ſon, 
that Edward died ſeiſed, and that Henry entred into and became 
{ciſed of the premiſſes as the law requires. 


That Henry had iſſue male of his body Ferdinando his eldeſt ſon, 


and William his ſecond ſon; that Henry died, and Ferdinand» entred 
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into the premiſſes and became ſeiſed as the law requires; that 
Ferdinands died ſeiſed in the life-time of his brother Willian 


without ifſue male of his body, leaving only three daughters, 


Ann, Frances and Elizabeth. 


That Hilham after the death of Ferdinando entred into the pre- 
miſſes and had iſſue James his only ſon. 


And the jurors further find that after the death of Earl Ferdi. 
nando ſeveral controverſies and diſputes having ariſen, as well 
touching the right and title of, in and to the ſeveral manors, 
lands and hereditaments of the ſaid Earl, as alſo touching the 
portions and advancements of the ſaid daughters : for determining 
the ſaid diſputes the ſame were referred to the arbitration of ſeve. 
ral noble perſons, who made an award, by which the ſeveral diſ- 


- putes amongſt them were ſettled ; which award, at the deſire of 


the ſaid Earl William and the ſaid three daughters, was afterwards 
eſtabliſhed and carried into execution by an act of parliament made 
the 4th of King James the firſt, at the petition of all the con- 
tending parties; by which the manor of W:ther/lack (of which 
the premiſſes are parcel) amongſt other lands is given and limited 
to the ſaid William Earl of Derby for and during his life, and after 
his deceaſe to James, ſon and heir apparent of the ſaid Earl Wil. 
liam and the heirs male of his body, and then to the ſecond ſon of 
the ſaid William and the heirs male of his body; and in default 
of ſuch iſſue to the third, fourth, fifth, ſixth and ſeventh ſons of 


the ſaid William, and the heirs male of their ſeveral bodies reſpec- 


tively and ſucceſſively ; and in default of ſuch iſſue to Sir Edward 
Stanley for lite, and after his death to the firſt, ſecond, third, 
fourth, fifth, fixth and ſeventh ſons reſpectively of the ſaid Sir 
Edward in tail male: and in default of ſuch iſſue to Edward 
Stanley of Bicker/taff in the county of Lancaſter for his life, and 
after his deceaſe to his firſt, ſecond, third, fourth, fifth, fixth and 
ſeventh ſons in tail male, in like manner as the lands are limited 
to Earl William and his ſons, but in none of them is the limita- 
tion carried farther than the ſeventh ſon. | 


Then there is a proviſo in the ſtatute that faves all rights and 
reverfions in the crown or others in like manner and plight as if 
the ſaid ſtatute had not been made, and alſo faves the rights of all 
other perſons except ſuch as took eſtates by the ſaid act. 


Then the jurors farther find, that Earl William being fo ſeiſed 
of the premiſſes died ſeiſed, whereupon James his ſon entred by 
virtue of the eſtate limited to him by the ſaid act of parliament. 


That Famer died ſeiſed thereof, and that Charles his eldeſt ſon 


and heir male entred into the premiſſes and became ſeiſed _ 
4 Then 


/ 
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© Then they find that Earl-Chorker by feoffment, bargain and fale 
in 1653- and fine with proclamations in Micbacimat term 1654. 
and warranty, for a valuable conſideration fold the premiſſes to one 
In Leyburn, Eſq; and his heirs; by virtue wheroof Fobn Ley- 
a entred and became ſeiſed, and he being fo ſeiſed, on the 19th 
of January 1679. died ſeiſed of the premiſſes, and that the ſame 
deſcended to his fon Thomas Leyburn., © e 


Then they find that John Leyburn Witham, the plaintiff in error, 
derives his title to the premiſſes from and under the faid Thomas 
Leyburn, and that the ſaid John Leyburn Witham, and all thoſe 
whoſe eſtate he hath in the premiſſes under the ſaid Fobn Leyburn 
and Thomas Leyburn, were in actual and peaceable poſſeſſion of the 
ſaid premiſſes ever ſince the making of the ſaid feoffment, bargain 
and ſale, and levying the ſaid fine until the 17th of January 1738. 


Then they find that the ſaĩd Earl Charles died in 1672. — 


iſſue William- George-Richard, and James, whereby the ſaid Wil- 


liam-George-Richard became and was Earl of Derby ; that the ſaid 
Wrilliam-George- Richard died in 1702. without iſſue male in the 
life-time of his brother James, who thereby became and was 
Earl of Derby, and died in 1735. without ifſue male. 


Then they find that Sir Edward Stanley of Enſtor died in 1632. 


without iſſue male. 


Then they find the deſcent of the preſent Earl of Derby from 
Edward Stanley of Bicker/taff in the act mentioned, and that the 
preſent Earl of Derby, the leſſor of George Leuis, is heir male of 
the body of Edward Stanley of Bickerftaff, and alſo heir male of 
Thomas the firſt Earl of Derby. 


Then, before the demiſe made to George Lewis, they find an 
actual entry made into the premiſſes by che now Earl of Derby, 
and then make the general concluſion, whether the Earl had a 
right of entry or not, and refer it to the judgment of the court; 
and if they ſhould be of opinion that he had a right of entry, 
then they find for Lewis the plaintiff below, if not, for the defen- 
dant Leybourn below. | 


At the trial of this cauſe the exemplification of the recovery 
5 Hen. 8. was given in evidence, — at that time no objection 
was made to it; but the only doubt h which occaſioned the 
finding this ſpecial verdict was, whether the entry of the defen- 
Gant in error was lawful or not. 

Which 


. 


1. 
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Which depends upon this queſtion, viz. Whether, notwith- 
Nanding the recovery ſuffered 5 Hen. 8. the feoffment and fine of 
Earl Charles in 1653 and 1654. made a diſcontinuance or not? 
for if they did, the entry of the preſent Earl the defendant in 


error was taken away. 


But it was inſiſted on behalf the Earl, that the feoffment and 
fine in 1653. did not diſcontinue his remainder, for that the re- 
verſion being ultimately in the crown protected it from ſuch diſ- 


continuance. | | | 


To which it was anſwered that it did not, becauſe a reverſion in 
the crown to prevent a diſcontinuance, muſt be a reverſion imme- 
diately dependant on the eſtate-tail attempted to be diſcontinued, 
which this is not; becauſe by the recovery of the 5 Hen. 8. the old 
eſtate-tail was barred, and turned into a fee-ſimple deſcendible to 
Earl Thomas and his heirs general, as long as there were heirs male 
of the ſaid Ear! ſubſiſting ; and the reverſion thereby left in the 
crown became only a mere poſſibility of reverter after the determi- 
nation of ſuch qualified fee, and conſequently not within the pro- 
tection of 34 H. 8. which extended only to eſtates tail tn ſubſiſt- 
ing, which this was not; for that fat. only ſays that no feigned re- 
covery hereafter to be had againſt tenant in tail of lands, whereof the 
reverſion or remainder at the time of ſuch recovery had ſhall be in 
the King, ſhall bind, c. and as to the eſtate-tail created by the ſet- 
tlement confirmed by the fat. 4 Fac. 1. That it was only a partial 
eſtate-tail created out of the fee- ſimple gained by the recovery. 
5 Hen. 8. and the reverſion being left in the crown by that fa. in 
the ſame plight as it was before, it was in no ſort made dependant 
upon or connected with the eſtate-tail then created, but left to de- 
pend, as it did before, on the fee-fimple gained by the recovery. 
5 Hen. 8. which might poſſibly ſubſiſt many generations after all 
the eſtates- tail created by that act were ſpent ; and that therefore 
the fine and feolfment of 1653 and 1654. made a diſcontinuance of 
the remainder limited to the preſent Earl, as they could not, nor 
did at all affect the reverſion of the crown, betwixt which and the 
remainder in tail there was no privity or dependance. 


But upon this point, though argued three ſeveral times before the 
court of B. R. they gave no opinion, for upon arguing the caſe, the 
counſel for the defendant in error raiſed a new objection, viz. That 
no writ of ſeiſin, or entry of the recoverers appeared upon the ſpe- 
cial verdict, and that as it was not found, it could not be preſumed, 
and therefore the recovery was not good, and of conſequence the 


entry of the Earl of Derby was lawful ; and the court of Kings 


Bench 
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Bench being of that op inion, gave judgment for Lewis the plain- 
tiff upon that point only. | 


Upon which judgment the plaintiff Leyburn has brought this 
writ of error; and upon the argument it was in the firſt place in- 
ſiſted by his counſel that the ſame is erroneous, and that the writ 
of execution, and the execution thereof, though not expreſſly 
found by the jurors, ought to have been preſumed for theſe reaſons : 


1. From the exemplication of the recovery as found, it's anti- 
quity of above 230 years, it's being entred on the rolls, the dig- 
nity and quality of the parties to it, and a freſh entry of Earl 
Thomas expreſſly found to be made after ſuch recovery. 


2. From the impoſſibility of any other proof of actual execu- 
tion; for it is well known that amongſt the rolls of recoveries of 
that and the preceding reigns, the award of the writ of execu- 
tion is not entred or indorſed upon one in twenty of them, (as 
has been uſually done. of late years) and upon ſearch in the pro- 

er offices, where the writs, of execution themſelves ought to 
be filed, not one of ſuch antient-writs is to be met with. 


3. Becauſe had any objection been made at the time of trial, to 
the recovery upon this matter that no execution appeared to be 
awarded or executed, the Judge of zi prius it is apprehended 
would and ought to have directed the jury to find the execution 
of it, from the antiquity of the exemplification itſelf, and the 
poſſeſſion of the Earls of Derby under it; and if fo, it ſeems 
reaſonable that the courts of law ſhould draw the ſame legal con- 


clufions, and make the ſame reaſonable implications from facts 


themſelves, which they would direct a jury upon their oaths to do. 


4. From the fale itſelf by Earl Charles in 1653. and the ac- 
quieſcence of his two ſons Earl William-George-Ricbard, and 
James, ſucceſſively for near fourſcore years together. 


5. From the bad conſequences which may attend this judgment; 
for if this doctrine ſhould be eſtabliſhed, that the Judges are not to 
preſume execution at this diſtance of time, it might ſhake the titles 
of great part of the property of this kingdom, which probably may 
depend on the validity of antient recoveries ſuffered before the 8 
34 Hen. 8. for if a jury (for any reaſons peculiar to themſelves) 
ſhould think proper to inſiſt upon evidence to ſupport ſuch antient 
recoveries, (which for the reaſons above appears to be impoſſible 
to be laid before them) as no attaint or other remedy againſt them 
would lie in ſuch caſe, all property, under theſe circumſtances, 
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might be ſubjected to an arbitrary, and perhaps corrupt deter- 
mination of a jury without any redreſs whatever. 


And 6H, From the length of poſſeſſion tranſmitted from 
anceſtor to heir in the Leybourn family, and ſo expreſſly found 
by the jury in a ſeries of quiet, peaceable and uninterrupted en. 
joyment, for the compaſs of near 100 years together. 


But admitting that the court of King's Bench ought not in ſtrict- 
neſs of law to have preſumed the writ of execution as the ju 
have not expreſſly found it, yet it was in the 24 place inſiſted by 
the counſel for Mr. //:ithan that this is, at moſt, but an imperfect 
verdict, and that therefore no judgment ought to have been given 
thereon, but a verrre facias de novo, that is to ſay, a new trial 
ought to have been awarded and granted, which the court of King's 
Bench, upon a motion for that purpoſe, refuſed; becauſe they were 
cf opinion that a venire facias de novo can only be granted upon 
what appears to the court upon this record, v/z. that unleſs it 
thereby appears that the verdict is ſo imperfect that the court 
cannot give a complete judgment upon it, it would be error to 
grant a ve. fa. de novo, 8 Rep. Loveday's caſe. And they were 
of opinion that it is not the verdict but the defendant's title that 
is imperfect, and they could not ſay, from any thing appearing 
in the verdict, that the jury had miſbehaved themſelves, and yet 
that muſt be the introduction to a ve. fa. de novo, as they ſaid. 


In anſwer to this it was now ſaid by the counſel for Mr. Vi- 
tham that I/, It was the office of the jury to have found the fact 
of execution oneway or the other, and not to have ſubmitted 


that queſtion to the court, becauſe the court cannot legally pre- 


ſume either way, and they have miſbehaved in that part of their 
office, the record therefore ought to be ſent back to them to do 


their duty in this particular. 


And 2dly, If complete juſtice cannot be done to the parties 
upon this record, it is apprehended a complete judgment cannot 
be given upon it; and the whole merits of this caſe depending 
upon the queſtion, whether execution was awarded or not, as the 
jury have not with certainty found either way, but ſubmitted it 
as a queſtion to the court; and ſuppoſing the court cannot in 
ſtrictneſs of law preſume there was execution, ſurely they can- 
not determine there was not, when it is more reaſonable to pre- 
ſume the other way ; and therefore they prayed the judgment 
might be reverſed, and that a ve. fa. de novo might be awarded. 


But notwithſtanding theſe reaſons and arguments, the judgment 


of the King's Bench was affirmed, and a venire facias de novo was 
refuſed, 
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refuſed, according to the unanimous opinion of Lord Chancellor 
Hardwicke and all the Judges, which was delivered to the follow- 
ing effect, by Lord Chief Juſtice les. 


Lord Ch. Juſt. Wille: Two queſtions are made for the opinion 
of the Judges: I/, Whether ſufficient matter be found by the ſpe- a ,ecove., 
cial verdict for the court to ſay this recovery as found, without found by 42 
ſeiſin awarded or executed, is a good and valid recovery. 2d, If — 
not, whether by law, a ve. fa. de novo ought to be awarded ? — gives i 
invalid, an 
no bar; and a 


The firſt queſtion naturally produces two others; I/, Whether 1 

a judgment in a recovery not executed, is of any force or validity? vo — 

240%, If not, whether this verdi& has found ſufficient for the court ig. 

to intend it? As to the 1/ of theſe queſtions there can be no doubt; S. C. 
it is a ſettled principle that a judgment in a recovery not executed 
has no manner of operation; Shelly's caſe, Sir Vm. Jones 10. 

Judgment in a recovery not executed, will not alter the nature of pioud. 43. b. 
the eſtate: there is no caſe where tliere is the leaſt inſinuation to the 
contrary; this being ſo, let us conſider the 24 part of the queſtion, 
whether execution can be preſumed? the verdict finds the recovery 
only, not a word of any writ of ſeiſin, and there is nothing more 
ſettled than that the court can intend nothing in a ſpecial verdict 
but what is found by the jury; Hob. 262. (who was as great a man 
as ever lived) expreſlly to this purpoſe ; and there is this very good 
reaſon for it, the rule of law would otherwiſe be inverted, for ad 
guæſtionem facti non reſpondent judices, ad quaeſtionem juris non re- 
ſpoudent juratores, 1 Inſt. 155. b. therefore we are of opinion there 
is not ſutficient matter found upon this verdict to intend this a good 
recovery. The next queſtion hon is, whether by law a ve. fa. de 
novo ought to be granted; this is a much more doubtful queſtion ; 
I will explain the nature of the ve. fa. de novo, and that will beſt 
ſhew the reaſon of our opinion ; the counſel at the bar endeavoured 
to confound a ve. fa. de novo and a motion for a new trial, but they 
zre very different things, they agree indeed in ſome things, but 
differ in many; they agree in this, that a ve. fa. de novo muſt be 
warded in both, and that the court may or may not grant either 
of them; but they differ 1/ in this, that a ve. fa. de novo is the an- 
tient proceeding of the common law, a new trial is only a new in- 
vention; the 1/4 is as antient as the law, when attaints were in uſe, 
but motions for new trials were introduced in this manner ; the 
judgment in attaint was very ſevere, and the puniſhment exceſſive 
hard, and therefore to avoid that ſeverity it was thought better to 
proceed in a milder way, and ſo motions for new trials were intro- 
duced ; they likewiſe differ in this reſpect, that new trials are ge- 
nerally granted where a general verdict is found. A ve. fa. de novo 
upon a ſpecial verdict; but the moſt material difference between 
| them 


vnn 


Eaſter Term 17 Geo. 2. 1744. 


2 Stra. 1124, 


— 


them is this, that a ve, fa. de novo muſt be granted upon matter ap- 
pearingupon the record, but a new trial may be granted upon-things 
out of it; if the record be. never ſo right; if the verdict appear to be 
contrary to the evidence given at the trial, or if it appear the judge 
has given wrong directions, a new trial will be granted; but it is 
otherwiſe as to a ve. a. de novo, which can only be granted in one 
or other of theſe two caſes; as I/, If it appear upon the face of the 
verdict, that the verdict is ſo imperfect that no judgment can be 
given upon it; 2d/y, Where it appears that the jury ought to have 
tound other facts differently, and it cannot be granted in any other 
caſe ; the beſt way of explaining theſe rules, will be by inſtances, 
and I will mention two, upon the head of imperfect verdicts; 
The Mayor and Corporation of Shrewſburyv. Corbett Kinaſton, about 
ſix years ago: that was a mandamus, whereupon there were plead- 
ings to iſſue, a ſpecial verdict was found, and error brought, and 
it was inſiſted that neither upon the verdict, nor judgment, was 
there any damages taken, and therefore that it was ſo imperfect that 
a ve. ſa. de novo mult be awarded: the next inſtance was Chahe v. 
Hafwell in February or March 1740. which was a proſecution for 
ſelling wine by retail, and upon the firſt opening it was found 
there mult be a ve. a. de novo, becauſe of the imperfection of the 
verdict, the act of parliament it was founded upon having particu- 
larly mentioned retail meaſure, as quart, gallon, Sc. and the ver- 
dict only found that he ſold wine by bottles, without taking any 
notice of the meaſures in the ſtatute, which was ſo imperfect, 
that the court could not give any judgment upon it, for no body 
could pretend to ſay of what meaſure the bottles were: as to the 
ſecond head, where it appears upon the face of the record itſelf, 
that the jury ought to have found otherwiſe; I will likewiſe mention 
twoinſtances, indeed not of ſo high authority as the other caſes, but 
{uchasareundeniable; the 1ſt is in an action of trover; if the jury find 
a ſpecial verdict that the goods were demanded of the defendant by 
the plaintiff, and defendant refuſed to deliver them, a ve fa. de novo 
ought to go, becauſe the jury have found only the evidence of 2 
fact, which they ought to have determined, for demand and refu- 
ſal are only evidence of a converſion, and they ought to have found 
a converſion. The ſecond inſtance upon this head is, the caſe of the 
corporation of Maidſtone about the year 1738 or 1739. in B. R. 
there the jury found the evidence of a fact, which ſhewed they ought 
to have found the fact itſelf: Now try this caſe by theſe rules; it 
was not contended by the counſel in the argument of this caſe that 
the preſent verdict is imperfect, therefore it is plain there is ſuffi- 
cient found for the court to give judgment upon: Thequeſtion there- 
fore is, whether the jury ought to have found otherwiſe ; and firſt 
itis ſaid that it is found that after the recovery, Thomas Earl of Der 
entred and was ſeiſed prout lex poſtulat, and therefore the jury ought 
to have found execution; 2d/y, That the jury have not found the 

2 contrary 
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contrary, that there is no execution; and 309, They rely upon the 


length of time and poſſeſſion: as to the I, there is no evidence of 
the execution, not the leaſt proof of it, de non exiſtentibus & non ap- 
parentibus eadem ft ratio, the caſe of Awbery and Bridgwater, Sir 
M. Jones 10. is a much ſtronger caſe than this; there it was pleaded 
that Thomas entred ſecundum recuperation pred”, Cc. and held that 
this was bad; much leſs will this finding do, which is only, that 
he entred after the recovery ſo as aforeſaid had; beſides, it is plain 
he did not enter by virtue of the writ of ſeiſin, for the recoverer is to 
have the writ of ſeiſin; this was before the ſtatute of uſes, and he 
would have had only a truſt and no legal eſtate: as to the 24 ob- 
jection there is much leſs weight in that, for to ſay that the jury 
ought to have found expreſſly the contrary, that there was no execu- 
ion, would be to ſay they ſhould find a negative, which, in my opi- 
nion, they cannot do in any caſe; to mention caſes out of the books 
upon this head, would be rather to confound than explain; but the 
better authorities agree they cannot, Hob. 262. The cafe of Dun- 
combe v. Wing field is expreſs that it would be againſt ſenſe to en- 
force a jury to find a negative of that, that is not preſumed except 
it be found; it is a maxim in divinity, that if a man tells any thing 
ever ſo true, if he does not know it to be true at the time he tells 
it, it is a lie; how then can the jury ſay it was not executed when 
there was no evidence of it; and as they have found this recovery; 
the preſumption is that it was not proved there was any ſeiſin; 
the 34 point inſiſted on is the length of time and poſſeſſion; it is 


hard to ſay how this came about that they were permitted to con- 


tinue ſo long in poſſeſſion, perhaps it might be owing to the fame 
reaſon which has occaſioned this recovery being found in this man- 
ner, the point might not be thought of m all; I am very doubtful 
of this, and give no opinion; for theſe reaſons we are all of opinion 
that this caſe does not come within any of the rules for granting ve. 


fa. de. novo; but conſider the circumſtances of this caſe, in the firſt 


place this judgment is not concluſive, no harm done, the plaintiff 
in error may bring a new ejectment; upon this foundation there 
are many caſes where new trials have been refuſed: but it is faid, the 
detendant is poor, that will have no influence upon the judgment 
of the court, in a matter of law; aby, As far as you can you will 
look to the final right and juſtice of the caſe, there is not any pre- 
tence of right; plaintiff in error claims under a fine of 1653. adiſ- 
continuance does not give a man a right, ſo that if there be any 
hardſhip in the caſe it is upon the family of Lord Derby, who 
have been thus long kept out of the poſſeſſion of this eſtate, 
which Witham's anceſtor gave only 1301. for; this being ſo, it 1s a 
reaſon for refuſing a new trial. Salk. 644. no new trial againſt the 
equity of the caſe 646, 647. new trial refuſed for omiſſion of the 
party, becauſe an honeſt debt, if a celui que truft bring an eject- 
ment againſt a wrong-doer, and the jury find for him, the court 
will not ſet it aſide, becauſe of the final juſtice of the caſe. 

ParT I, Q_ Cayhill 
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Cayhill verſus Fitzgerald. B. R. 


* Ante 28. 7 H 18 caſe was this term argued again by ſerjeant Draper for 


the defendant, and Hume the King's counſel for the plain. 


tiff, when two objections were made to the award, by Draper, 1% 
+ That it was not of the matter ſubmitted; and 244%, That it was 
not mutual between the parties, as in the former argument, ante 


28. and now the court gave judgment for the plaintiff, and held 
the award good in both theſe points. 


Lee Chief Juſtice: This is debt on bond; the condition is, that 
Geo. Fitzgerald Jun. acting as attorney for and on behalf of Joby 
Fitzgerald, became bound to plaintiff to ſubmit to the award of 
certain arbitrators to be made within ſuch a time touching all mat- 
ters in difference between the plaintiff Caybill and John Fitzge. 
rald, and defendant after oyer pleaded no award ; plaintiff replied 
and :fet forth an award publiſhed and declared by the arbitrators, 
which was of and concerning the premiſſes in the condition of the 


-bond ſpecified, and that they thereby awarded that Geo. Fitgerall 


ſhould within ten days from the date of the award pay or cauſe to 


be paid to Michael Caybull (the plaintiff) 2984. gs. 9. and that 
Caybill ſhould take the ſame in full of all demands; and further, 
that each of the parties ſhould ſign, ſeal and execute a general re- 
leaſe from the beginning of the world to the date of the bond, and 
then aſſigned a breach, and to this there is a demurrer and joinder; 
I own, when this caſe was firſt argued, I was inclined to think 
this award was bad upon reading Carthew's report 412. of Bacon 
and Dubarry:; but upon looking into Lord Raymond 's report of 
the ſame caſe, and allo a manuſcript report thereof, which I have 
fince ſeen, Jam now clear of opinion that this is a good award, 
and the caſe at. bar is not to be differenced from Bacen and Dubar- 
7y; and ſo it appears in the pleadings in that caſe in 2 Salk. for if 
the award there had been general, as in this caſe, and not ad u/un 
eorum alterius (which confined the ſame to the attorney) it would 
have been good; for it appears upon the record in this caſe, that 
the award has relation to what was ſubmitted, for though not ex- 
ꝓreſſly mentioned in the award itſelf, yet it appears on the record 


that it is made of and concerning the premiſſes in the condition of 


the bond, for it is expreſſly averred ſo to be, in the replication; fo 


per tot cur', judgment for the plaintiff, for this award is within 


the ſubmiſſion, is final and mutual. 


k _—_ In the caſe of Vynne and Wynne, ante—the court of C. B. was 
uſed to ve 
amended. 


Ante 33. words, at which day the vouchee appeared by attorney, to“ Before 


moved forleavetoainend; the i ſt amendment deſired, was to alter the 
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« qwhich day, to wit, on the 1 5th of May,” which was refuſed, be- 
cauſe per _ rur” the vouchee cannot appear before the return of 
the writ of ſum ad warr', 1 Leo. ſo it would be amending one 
error by making another. , 2d amendment prayed was to alter the 
zeſte and return of the writ of entry, but refuſed, becauſe againſt 
law, and there is nothing to amend by; as to the caſes cited for 
the amendment of the ce in Pigott, they were taken by the 
court to be by conſent, becauſe by the rule in the firſt of them it 
appears to be ſo, and the others about the ſame time; molt of the 
caſes cited befides, were of amendments in the returns, but agreed 
criginuls were amendable by fat. H. — in their tefte, where it is 
the miſprifion of the. clerk only, and this, the caſes cited only 
prove, but not amendable for the ignorance or neſcience of the 
«clerks, Gage's caſe in Co. which they ſaid had been denied to be 
law ſeveral times; and B/ackmore's caſe of amendments warrants 
this diſtinction, but here is neither miſprifion nor ignorance of 
the clerk, ſuppoſing Gage's caſe to be law, for here is a prop 
tefte and return, and as intended to be ; and the court 4 
from the releaſe to lead the uſes of the recovery, which is the 
only thing they could amend by, there appeared no intention of 
the parties that a writ of entry ſhould be ſued out ſooner than it 
was. Rule for amendment diſcharged, Pa. 18 Geo. 2. 
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Box ver/us Day and his Wife. B. R. 


IIS is an action of debt upon a bond which was executed by Condition ofa 
the wife of the defendant dum ſola; the defendant craved oyer bond not to 
the condition, which was in theſe words: Whereas a marriage . 
12s for ſome time been and now is declared and agreed upon, and plaintiff, and 
is intended to be had between the above named Thomas Box and 10 PAY meg 
Frances Middleton, but the ſame, at the requeſt of the ſaid Frances, — —— 
is to be deferred until the death of John Middleton her father; and to marry the 
the ſaid Thomas Bax and Frances Middleton have mutually engaged — — 
themſelves not to intermarry but with each other; in conſideration after ber fa- 


whereof, and for a proviſion for the ſaid Thomas Box, in caſe the bers death. 
faid intended marriage ſhall not take effect, and that the ſaid Frances Sbe marries 
Middleton ſhould intermarry with any other perſon, or die before — 2 
che intended marriage, or refuſe to marry the ſaid Thomas Box, upon being alive, 
or immediately after the death of the ſaid Jabn Middleton, ſhe the fete d, 
faid Frances Middleton hath agreed that the faid Thomas Box, his forfeited and 
heirs, executors, or adminiſtrators or aſſigns, in either of the caſes e money 
aforeſaid, ſhall have, take and receive out of the fortune and eſtate 
of the faid Frances Middleton 12001. and intereſt, at 51. per cent. 
per ann. from the date hereof: now the condition of this. obliga- 
tion is ſuch, that if the above. hounden Frances Middleton, her ex- 
<utors, adminiſtrators or aſſigns, do within one month after her 

. inter- 
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and the reaſon and cauſe of the judgment was, that where 2 


the bond is forfeited, unleſs the 1200/7. and intereſt be paid; and 


intermarriage with any perſon whatſoever, except the faid Thomas; 
Box, or within one month after the death of the ſaid John Mig. 
dleton, pay to the ſaid Thomas Box, his executors, adminiſtrators or 
aſſigns 12007. within intereſt at 5 /. per cent. from the date here. 
of; or if the heirs, executors or adminiſtrators of the ſaid France: 
Middleton, do within one month after the death of the ſaid France 
Middleton, pay to the ſaid Thomas Box, his executors, &c. 1200, 
with intereſt, then this obligation to be void, or elſe to remain in 
full force; which being read and heard, the defendants plead that 
Jobn Middleton, the father of the defendant Frances, is now liy. 
ing, (to wit, at fuch a place) and this they are ready to verify, 
&c. The plaintiff demurs generally to this plea, and the defend. 


ants join in demurrer. 


This caſe was now argued by Mr. Poole for the plaintiff, that 
the plea is bad; and inſiſted that the defendants ought to have 

leaded that none of the contingencies mentioned in the condition 
— happened, for if any of them have happened, viz. If Fran- 
ces Middleton has married any other perſon but the plaintiff, then 


he cited Sayer v. Glean, 1 Lev. 54. wherein it is ſaid the law will 
ſupply the words, which ſhall firſt happen” and relied on this 
caſe as directly in the very point. 


Mr. Henly, in arguing for the defendants, chiefly inſiſted that it 
is a rule laid down in 5 Rep. 21. 6. 22. a. which has always been 
adhered to, that where a condition is in the disjunctive, the obligor 
has his option to perform which part of it he pleaſes, for the con- 
dition is made for the benefit of the obligor, and ſhall be taken be- 
neficially for him, and therefore it is at the election of the defen- 
dants to pay the 1200 /. and intereſt at the death of John Middle- 
ton, and concluded the plea was well enough. 


Mr. Poole in his reply admitted, that where the condition of a 
bond is to do one act or another, or at one time or another, in that 
caſe the obligor has his election, and may perform one or the other, 
at either of the times, for the ſaving the penalty of his bond ; and 
he ſaid that no anſwer had been given to the rule laid down in 
Sayer v. Glean, that the law will ſupply the words © which ſhall 
OO : beſides, that the rule laid down in 5 Rep. 22. 4. 
is not as Mr. Henley has faid, but the words of that book are, 
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e condition of a bond conſiſts of two parts in the disjunctive, and 
both are poſſible at the time of the bond made, and afterward 
te one of them becomes impoſlible by the a4 of God, the obligot 
*. is not bound to perform the other part; but in the caſe at bu 
no, part of the condition is become impoſſible by the act of God, 
but the marriage of Frances with the other defendant is her - 
, 3 
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4d, whereby the bond is forfeited; ſo he prayed judgment for the 
plaintiff. : . 


Lee Chief Juſtice: I am clear of opinion that the defendant be- 
came liable to pay the 1200/. upon any of the contingencies (men- 
tioned in the condition) happening; but yet am doubtful, upon 
taking the whole together, whether this disjunctive condition has 
not given an option to the defendant the obligor as to the time of 
payment; and itis certain, that generally ſpeaking, conditions areto 
be conſtrued liberally in favour of obhgors, therefore am inclined 
to think that it was the intent of the parties that ſhe ſhould have 
her election to pay the money either at the time of her marriage 
with any other man, or at the death of her father, and the rather, 


becauſe of intereſt to be paid at 5/. per cent. 


Chapple Juſtice : It ſeems to me that the bond is forfeited and 
the money now payable, ſhe having married another men, and this 
ſeems clear from the recital in the condition. 


Denniſon Juſtice : The terms of the condition are not very clear 
without taking into conſideration the recital therein, wherebyit ap- 
ears that the intention of the parties was t marry after the death 
of John Middleton the father of the defendant Frances; I would 
' not now be underſtood to give any concluſive or certain opinion 
but as at preſent adviſed; it ſeems to me that the intent of the par- 
ties was that in any of thoſe caſes which ſhould firſt happen then 
the money ſhould be paid : and this caſe does not fall within the 
rule, which puts it in the obligor's power to paythe money at what 
time he pleaſes; if a condition be, that if the obligor ſhould go to 
York, or ſhall marry A. he ſhall pay 107. a month afterward ; it 
ſeems to me that if he do either he ſhall pay the money; and what 
is ſaid by Chief Juſtice Bridgman in the caſe of Sayer v. Glean, 
1 Lev, 54. weighs very ſtrongly with me. 


Wright Juſtice tacente. The court inclining to give judgment 
for the plaintiff, the parties agreed before another argument, ut 


audivi. 
ub (DFE 
Sale verſus Crompton per nomen Compton. B. R. anden 
The defen- 
HIS was a judgment by vi dicit (upon a warrant of attorney) — 2 


in 1732. the entry whereof upon record was miſtaken, it upon a war- 


bring Compton inſtead of Crompton. Now Sir J. Strange upon pro- nat of actor. 
ducing the warrant of attorney, and ſhewing the bill upon the file, orgy 


were both againſt Crompton, and right; moved to have the record Vide Cio. 


amended ther eby. Car. 574. 
PART I. | R Sir +8 1229. 
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Prohibition to 
the ſpiritual 
cou't of Briſ- 
tol for calling 
a woman 
Arumpet in the 
city of Briſtol 


Sir Thomas Bootle againſt the amendment, faid, that what was 
prayed, was rather that the court would make a new judgment 
againſt another perſon than an amendment, for that here the record 
was of a perfect judgment, and no way erroneous againſt Compyyy, 
and that to alter this judgment to Crompton, would be of the utmoſt 
ill conſequence to purchaſers. Sir Danvers Osborne ſince the entry 
of this judgment has purchaſed the lands of Crompton, and an affidayit 

has been read to the court on his behalf that he did not know of, or 
ever heard of this judgment and that he has paid the full purchaſe 
money for the land. He further inſiſted, that it was not in the 
power of the court to grant what was prayed at this diſtance of 
time, and that every amendment of a judgment generally ought to 
be made in the ſame term in which it is given; but ſuppoſing the 
court would do it, yet he inſiſted they could not now amend the 
dogget book, ſince the flat. 4 & 5 W. 3. and then it would be 
a judgment not doggetted, which would not affect a purchaſer. 


Sir John Strange in reply: That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ſtatutes 14 Ed. 3. 8 H. b. 
9 H. 5. c. 4. which give power to the judges to amend the 
record at any time while the ſame remains before them; beſides, 
he ſaid that 100/. was depoſited in the hands of one Keeling, 
Sir Danvers's ſteward, (as appeared by affidavit) to be applied to 
pay off this judgment, ſo that Sir Danvers could not be injured by 


making the amendment. 


But the rule to ſhew cauſe was diſcharged by the whole court, 
Lee Ch. Juſtice, ſaid, Crompton might have other eſtates, and for 
any thing that appears to us there may be other purchaſers beſides 
Sir Danvers Osborne, who may be affected if we ſhould make the 
alteration prayed. Chapple Juſtice ſaid: That it would be going 
further than ever was gone before; that as to the bill upon the file 
it was no bill in this cauſe; that this was a perfect judgment no 
ways defective, and that to alter the name to Crompron would be 
making a new judgment. Wright and Denniſon juſtices were of 


the ſame opinion, 


Power verſus Shaw. B. R. 


IBE in the ſpiritual court of Briſtol for calling a woman 

| J firumpet; and the libel ſets forth that the word ſrumpet meant 
that the party libelling was a proſtitute, and had been guilty of for- 
nication; and now upon a motion by Mr. Poole for a prohibition, 
the ſuggeſtion was that there is a cuſtom in the city of Bri/fol to 
puniſh whores by impriſoning, carting and whipping, and —_— 
| calling 
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calling a woman a whore is actionable there by the cuſtom of the 

Jace, and that if the words were ſpoken, they were ſpoken in the 
city of Briſtol; and Mr. Poole faid, that if the meaning of the word 
ſrumpet was uncertain in its meaning, yet the libel had reduced it 
to a certain ſignification, and it was there tantamount to e; and 
cited Hotchkis v. Corbet, Hil. ꝙ Ceo. 1. Caſes in Law and Equity 114. 
2 Ro. Abr. 295, 290. Bennet v. King, Mic. 7 Anne. Hart v. 
Holmes, Mich. 8 Geo. 2. N. B. Houblon v. Milner, Lutw. 1039, or 
1042. denied to be law by Lord Harwicke in the caſe of Hart 
and Holmes. Rule to ſhew cauſe. 


Di 


* Acuſtom is 


ing wood, ſlate, and other rubbiſh on the land, &c. per quod the dow — 


plaintiff loſt the uſe of his land, ſavouring too 
much of arbi- 

The defendant as to all the treſpaſs in the declaration, except the — 

breaking and entring the cloſe, treading down the graſs, ſubverting make * 

the ſoil, and laying wood, flate and coals, &c. pleads Not guilty ; Lord of 

and as to the reſt of the treſpaſs (not covered by the Not guilty) 1— 

juſtifies that the plaintiff ought not to have his action againſt him, cauſe. 

becauſe he ſays, that the ſaid cloſe, wherein the ſaid treſpaſs is ſup- 

poſed to be done, lies in the manor of Halton in the pariſh of 

Temple Newſham in the county of Jerk, and for time out of mind 

has been, and is demiſable by copy of court roll, and that Lord 

Twin is ſeiſed of the ſaid manor whereof the ſaid cloſe is parcel, and 

that from time out of mind, there have been divers parcels of land 

in the ſaid manor which at the time of the ſyppoſed treſpaſs 

were freehold, under which freehold land, there were coals ; then 

ſets forth the cuſtom that the lord of the manor for the time being 

and his tenants of the collieries for time out of mind have uſed to 

fink pits within the freehold lands for working the ſame to get 

coals, and for all the time aforeſaid have uſed to throw, place, &c. 

with ſhovels, ſpades, &c. earth, ſtones, coals, Cc. coming out of 

the ſaid collieries, together in heaps upon the land there near to ſuch 

pits, ſuch land being cuſtomary tenement and parcel of the manor, 

there to remain and continue, and to place, lay and continue wood 

there for the neceſſary uſe and making of the ſaid pits, and to take 

and carry away from thence with waggons, carts, &c. part of the 

coals laid there, and to burn and make into cinders other part of 

the coals laid there during and at the will and pleaſure of the ſaid 

Lord or his tenants ; then the plea ſets forth the Lord 7-win's title, 

and the tenant's title, who juſtifies under him. 

The 


treading down the graſs, ſubverting the plaintiff's ſoil, and for lay- void as being. 


Wilkes verſus Broadbent. In Error. B. R, h FH NN 


A CTION of treſpaſs in the Common Pleas by Broadbent verſus 2 Sus. 1224. K. Nur. A AT 
Wilkes, for breaking and entring the plaintiff's cloſe at A. & A 
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Judgment of 
the court, 


The plaintiff replies and traverſes the cuſtom, and thereupon 
iſſue is joined, which was tried at Tor by a ſpecial jury, and: 
verdict was given for the defendant for the cuſtom. 


Upon a motion in arreſt of judgment in the Common Pleas the 
cuſtom was there adjudged to be void, and that court gave judgment 
for the plaintiff upon the inſufficiency of the bar, and awarded 1 
writ of inquiry of damages, the defendant having in his plea ac. 
knowledged the treſpaſs, and thereupon final judgment for dama 
and coſts was entred for the plaintiff, and as to the other iflue upon 
the Not guilty (as to the other part of the treſpaſs) the entry wa 
that the defendant eat inde Sine die. | 


Hereupon a writ of error was brought by the defendant below, 
and upon the general errors aſſigned this caſe was argued laſt term 
by Tho. Bootle for the plaintiff in error, and by Mr. ſerjeant Prin 
for the defendant, who began firſt although he was for the defen- 
dant in error; it was a ſecond time argued this term by ſerjeant 
Beotle for the plaintiff in error, and by Mr. Hume Campbell, the 
King's counſel for the defendant ; and laſtly, it was argued by Sir 
Jobn Strange for the plaintiff in error, and by ſerjeant Belfield for 
the defendant, in Micbhaelmas term 18 Geo, 2, 
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Two points were made; 1. Whether this was a good and reaſon- 
able cuſtom, or ex loci; and 2. Whether the entry of the judg- 
mant be*made rightly; for if the cuſtom be good, or the entry be 
not legally or rightly made, in either caſe the judgment is re- 


verſable. 


In Eaſter term 18 Ges. 2. Lee Chief Juſtice delivered the opinion 
of the whole court of King's Bench, that this cuſtom was unreaſon- 
able and void, and conſequently the verdict found for the cuſtom, 
could not hinder the Common Pleas from giving judgment for the 
plaintiff there, the defendant there by this plea having confeſſed the 
treſpaſs, for it is not to be doubted but the finding of the jury is void, 
if the cuſtom be bad in point of law. The Chief Juſtice ſaid, the 
cuſtom was void for theſe reaſons; %, Becauſe it is very uncertain, 
for the word near is of great latitude, and too looſe to ſupport a cu- 
ſtom, ſuch as this is pleaded to be; 2dly, Becauſe it was very unret- 
ſonable, for it laid ſuch a great burden upon the tenant's land, without 
any conſideration or advantage to him, as tended to deſtroy his eſtate, 
and defeat him of the whole profits of his land, and favors much of 
arbitrary power, being pleaded to be at the will and pleaſure of the 
Lord, and to it do as often, and when he pleaſes; and if a cuſtom 
be unreaſonable no length of time can make it good; quia in ca- 
ſuetudinibus non diuturnitas temporis ſed ſoliditas rationis eft conſiderate 


4a. Co. Lit. 141. 4. and what was ſaid at the bar touching tht 
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public utility of coal-pits to the realm cannot be conſidered, for the F 
pits may be worked without this cuſtom, for aught that appears to £ 
the contrary; the caſe in 1 Roll. Abr. 560. pl. 1. differs from the 

caſe at bar, ſo does 3 Lev. 160 and 1 Lev. 231. As to what was 

{aid at the bar that tis being a queſtion between the lord and his 

copyholders, the cuſtom might have a reaſonable commencement, 

and that the lord might grant his lands to the copyholders charged 

as he thought fit, and that a copyholder, in the eye of the law, 

was but a mere tenant at the will of his lord : I anſwer that he has 

more than an eſtate at will, for he has an inheritance ad voluntatem 

demini ſecundum conſuetudinem manerit ; et conſuetudo eft altera lex, 

4 Rep. 2 1. And to ſupport this cuſtom would be to take away the 

whole benefit of the land granted originally to the copyholder by the 

lord; and it is a void cuſtom and contrary to law, that the leſſor 

ſhall have common encounter ſon demiſe quia eft parte del cbaſe demiſe, 

Palm. 212. and this cuſtom being pleaded to be at the will and 

pleaſure of the lord, tends to make him judge in his own cauſe, 

which the law will not endure. Lit. ſec. 212. 2 


As to the objections which have been taken to the entry of the 
judgment, we are all of opinion, that it is very rightly entred, it 
appears by the defendant's plea, that he has confeſſed the cauſe of 
action ; if therefore the cuſtom be void, as it certainly is, the jury's 
finding for the cuſt#M cannot hinder the court from giving judg- 
ment. Cartb. 372. or 307. 27 Ed. 4. Bar. fo. 402. Rol. Abr. 
99. The judgment is rightly given upon the defendant's plea, and 
not upon the verdict ; nullo reſpectu habito veredicto. The ſetting 
aſide the verdict would have been wrong: this is not like the caſe 
in Corthew, this is ſuch a verdict as does not ſtop the court from 
awarding a writ of inquiry of damages, 


Second Point. 
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The judgment of the Common Pleas was affirmed by the whole 
court. Vide Davis 39. b. 4 Rep. 21. 2 Ric. 2. 3. 21 Ed. 4. 
8. 6. Lit, Rep. 213. Hutt. 101. Het. 126. Co, Lit. gg. 1 Leo. 
11. 2 Roll. Abr. 206. 
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El WIS > 90 7 Ejeciment of lands in Milton in the county of Dorlet. 


Arte... NF ACOB Bencks, Eſq; upon the 27th day of February 1737. died 
T. A 2 7 4 inteſtate, and without iſſue, ſeiſed of the manor of Mz:/tcn Alla, 


| PV, county, of the yearly value of 3000 /. which were the ancient inhe- 
a ritance of the family of Tre:onwell, of which family the ſaid Ja- 


nn. 
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ohn Martin, on the demiſe of Thomas Tregonwell, 
Eſq; Plaintiff in Error, ver/us John Strachan the 
younger, Eſq; and Luke Harriſon Defendants. 


In Dor ſetſbire, and of divers other lands and tenements in the fame 


cob Bancks was, by Mary his mother, who was a Tregonzoell. 


The defendant Strachan (though he was born in England) was 
of Swediſh parents; and the defendant Harriſon, as his agent and 
ſervant, having upon the deceaſe of the ſaid Jacab Hanchs got into 
the poſſeſſion of his eſtate, Thomas Tregorwell, who claims as heir at 
Jaw to the ſaid Jacob Bancks on the part of the mother, viz. by the 
ſaid Mary, who was a Tregonwell, brought this ejectment to try his 
title to the ſaid manor and lands, to which the defendants pleaded 
the general iſſue Not guilty, 
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This cauſe was tried at bar in the court of King's Bench in M. 
chaelmas term 1738. when the jury found a ſpecial verdict, which 
is very long, by reaſon that ſeveral deeds and ſettlements are found 
thereby, and ſet forth therein verlulim, but the ſubſtance thereof is 


to the effect following, vig. 


TS 
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That the lands in queſtion were the inheritance of John Tregm- 
well, Eſq; the great grandfather of the leſſor of the plaintiff Thomas 


Tregonwell. 


0 ao . 


ws + 


That this Jh Tregonwe!l died ſeiſed thereof in the year 1639. 
leaving iſſue two ſons John and Thomas. 


QC 9» tp iy ens Fy 


That John the ſon had iſſue John the grandſon ; and that the 
lands upon the deceaſe of Jobn the ſon deſcended to F-hn the 
grandſon; who having iſſue only two daughters Mary and Catharine, 
he, in the year 1680. by a ſettlement dated the 3d day of Juue in 
that year, made upon the marriage of Mary his eldeſt daughter with 


f : A 
Francis Lutterel, Eſq. ſettles great part of his eſtate (after ſome li- " 
mitations in part to the uſe of himſelf and Jane his wife as a pro- 5 


viſion for themſelves for life) to the uſe of the ſaid Francis Lutterd 


for life, remainder to the ſaid Mary for life, remainder to her - 
an 
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and other ſons of that marriage in tail male, remainder to her firſt 
and other ſons by any ſecond or other huſband in tail male, remain- 
der to his ſecond daughter Catharine for life, with like remainders 
to her firſt and other ſons in tail male, remainder to the daughters 
of Mary in tail, remainder to the daughters of Catharine in tail, 
and in default of ſuch iſſue, limits the reverſion in fee to bis own right 


1 
bers. 2 NN 9A 
The other part of his eſtate he limits by the ſame ſettlement to : 
his daughter Catharine for life, with remainder to her firſt and a«.a\.,. \. - 
other ſons in tail, remainder to his eldeſt daughter Mary for life, re- vj SA 
mainder to her firſt and every other ſons in tail male, with the lite 4 —_ A 
remainders for the daughters of Catharine, and afterwards of Mary he N 


in tail; and for default of ſuch iſſue, limits {iherorfe the reverſion 
in fee of this other part of bis eftate to his own right heirs, 


The jury find that John Tregoneell, the ſather of Mary and Ca- 
Marine, died the 29th day of January 1680. and that Catharine his 
ſecond daughter died the 11th day of .7uguft 1633. under age and 
unmarried, and that thereupon Francis Lutterel and Mary his wife, 
in right of Mary, entred into that part of the lands alſo, which was 
limited to the uſe of Catharine and her iſſue, as well as that they 
had before entred into, and were ſeiſed of the other part of the lands 
which was limited to Mary and her iſſue; and that upon the deceaſe 
of Catharine, the reverſion in fee of the whole eſtate (of which, 
during the life of Catharine, Mary was but a coheir with Catharine) 
deſcended to Mary as right heir of her father. 


They find that the ſaid Francis Lutterel died leaving only two 
daughters, and that the ſaid Mary his widow, after his deceaſe, 
married with Sir Jace Bancks a Swede by birth, by whom ſhe had 
iflue only two ſons, both born in England, to wit, John and Jacob, 
and that J the eldeft ſurvived his mother, and died without iſſue 
in 1725. and that thereupon the faid Jacob Bancks the ſecond ſon Tenant in tail 
entred and was ſeiſed as tenant in tail with the reverſion in fee in — 
himſelf, which reverſion in fee deſcended from Jebm Tregumee!! the formm doni 
father of Mary, to Mary, and from her to her eldeſt ſon n, and Wich the te, 
from him to her ſecond ſon cb, fo that this reverſion was in — — 


Jacob by deſcent ex parte maternd, ex Parte ma- 


tern i, 


They find that Jacob Bancks being fo ſeiſed, did in Michael nas fuffers a reca- 
term 1725. ſuffer a common recovery in the uſual form, having by v 
a deed of bargain and ſale inrolled made a tenant to the precipe, right heirs. 
and by the ſame deed declared that ſuch recovery ſhould be and 
enure to the uſe of himſelf and his heirs, and died without iſſue. 


uſe of his own 


I 


They 
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The leſſor of 
the plaintiff's 


pedigtee. 


The defen- 
dant's pedi- 
gree, 


They then find the pedigree of Thomas Tregonwell the leſſor of 
the plaintiff in error, to wit, that he is the great grandſon and heir 
of Thomas Tregonwell, who was, as before mentioned, the ſecond 
ſon of the firſt named Jahn Tregonwe!!, which Jh died in the year 
1630. leaving iſſue as before mentioned / his eldeſt ſon (who 
was the grandfather of the faid Mary the mother of Faces) and alſo 
the ſaid Thomas the plaintiff's great grandfather; fo that the leſſor 
of the plaintiff is undoubtedly heir to the ſaid Jacob Banchs on the 

art of the mother, and intitled to his eſtate as ſuch, in caſe the 
lands are deſcendible to his heir on the part of the mother, 


The jury next find the pedigree of the defendant Strachan ; vis, 
That Lawrence- engſten Bancks an alien and Swede, had iſſue by 
Chriſtina his wife an alien, one ſon, the before named Sir Jacob 
Bancks, and three daughters named Brita, Iigri, and Anna=Chrifti- 
na, all aliens born in Sweden; and that Brita the eldeſt daughter 
married one Peter Bobir:green, an alien and Sud, and had iſſue b 
her ſaid huſband four daughters, namely, *aria-Chriftina, Brita, 
Criſtina, and Margaretta, all aliens and Swedes, and died leavin 
no other iſſue: and that the ſaid [ngr: was married, and had iſſue, 
whoſe names are known to the jury, and are all aliens and S), 
and died leaving ſuch iſſue who are now living in Sweden ; and that 
the ſaid Anna-Chriftina is dead without iſſue; and that the ſaid 
Maria-Chriftina and the ſaid Brito, daughters of the ſaid Brita by 
the ſaid Peter B:hmgreen, are living: and that the ſaid Chri/ting, 
daughter of the ſaid Brita by the ſaid Peter Bobmgreen, was married 
and had iſſue whoſe names are unknown, and who are all aliens and 
Swedes, and is ſince dead, leaving ſuch iſſue who are now alive. 


They find that Margaretta, the fourth daughter of the ſaid Peter 
and Brita Bobmgrecn, was married in the county of Middleſex to one 
Fobn Strachan an alien and Swede, and had iſſue by her ſaid huſ- 
band one ſon, namely, John Strachan, Eſq; the defendant, who 
was born on the 17th day of March 1707. at the city of Londen 
within the Kingdom of Great Britain and that the ſaid Marga- 
retta, mother of the ſaid Mr. S'rachan, died in February 17:6. 
leaving the ſaid Mr. Strachan her only ſon, 


They find that the ſaid Lawrence Bing flon Bancks and the fail 
Chriſtina his wife, and the ſaid Sir Faccb /:anchs their fon, and the 
ſaid Brita, Trgri, and Anna-Chri/tina their daughters, and the ſaid 
Peter Bol merten, and the ſaid Chriſtina and Morgaretta (mother of 
the ſaid defendant John Strachan) were all aliens and Swedes, and 
ſo continued to the time of their reſpective deaths: and that the ſaid 
Maria-Chriſtina and the ſaid Brita, the daughters of the 1aid Peter 
and Brita B:hmgreen, and all the iſſue of the ſaid Ig, ſiſter of the 
ſaid Sir Faccb Bancks, and all the iſſue of the ſaid Chr iſtina (daugh- 
ter of the ſaid Peter and Brita Bebmgreen) are aliens. Th 
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Ihe jury having thus found the facts, conclude to the judgment 
of the court, whether upon the whole, the entry of the plaintiff 
into theſe lands was lawful or not; and if the court are of opinion 
that it was lawful, then they find for the plaintiff; but if the court 
are not of that opinion, then they find for the defendants, upon this 


ſpecial verdict. 


The general queſtion was, whether the leſſor of the plaintiff, who 
claims as heir ex parte maternd, is intitled. 


It was argued for the plaintiff that he was well intitled to reco- 
ver; „, Becauſe the rule of law is clear that an eſtate of one dying 
ſciſed by deſcent cx parte maternd, can deſcend to none but the heir 
ex parte materrd : this is founded on natural juſtice, that an eſtate 
ſhould go to the family and blood from whence it came, where 
the owner has not himſelf thought fit to give it from them. 


2dly, Becauſe this eſtate was originally the inheritance of the mo- 
ther of Jacch Bancks and her anceſtors, and therefore if there has 
been no interruption of the courſe of deſcent, it muſt now deſcend 
to Mr. Tregonwel!; the only interruptions inſiſted on, are the ſet- 
tlement in 1680. and the recovery and deed of uſes in 1725. 


As to the former, they inſiſted, it was only a temporary inter- 
ruption of the poſſeſſion by the particular eſtates carved out of the 
fee, but the inheritance was ſtill left to deſcend ex parte maternd; 
and whenever thoſe particular eſtates ſhould determine, whether by 
deaths of the parties, or by bar or extinguiſhment of them, the pot- 
ſeſſion would return to the old inheritance again. 


And as to the recovery and deed of uſes (they ſaid) they only 
determined and barred the particular eſtates, and conſequently let 
the reverſion in fee into poſſeſſion in the ſame condition and quality 
as when in reverſion, and therefore (they argued,) could not alter 
the nature of the ancient uſe, or deſcendible quality of it. 


And they ſaid that this is clearly the caſe of a fine levied by te- 
nant in tail, who has the reverſion in fee in himſelf, it having been 
ſettled that ſuch a fine extinguiſhes the eſtate-tail, and lets the old 
reverſion into poſſeſſion; nor is there any material difference between 
a fine and recovery, they are both univerſally held to be bars (ſo 
far as their reſpective powers reach) of the particular eſtates, and 
conveyances of their own inheritances in fee. 


For the defendants it was argued, that the leſſor of the plaintiff 
as heir ex parte maternd had no title; for that Jacob Bancks, tenant 
PART I. T in 
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in tail by purchaſe ſecundum formam doni, by the common recove 
to the uſe of himſelf in fee, acquired a new fee deſcendible to his 
own right heirs general, and that the title under the ſettlement wa 
thereby deſtroyed; they ſaid it was true indeed that if one ſo ſeiſed 
had made a feoffment to the uſe of his own right heirs, it would 
have worked no alteration but been the ſame ule, according to 
Co. Lit. 13. 3 Lev. 406. Salk, 590. but that is only in caſe of 
a deſcent, whereas the eſtate Jacob Bancks took under the ſettle. 


ment was as a purchaſer ſccundum for mam dont. 


It was objected for the defendants, that there is a very material 
difference between a recovery and a fine; , That a recovery not 
only bars the eſtate- tail, but all the remainders after it. 


2dly, That a recovery is the proper conveyance of a tenant in 
tail with remainders over, and therefore operates as a grant from 
the tenant in tail, and that the recoveror has a fee, and comes in 
under tenant in tail in the per as his grantee, and therefore as a pur- 


chaſor, 


34ly, That the eſtate is continued and enlarged by the common 
recovery. 5 


In anſwer to the firſt objection it was ſaid by the plaintiff's coun- 
ſel, that the diſtinct ion between a recovery and a fine is immaterial, 
becauſe the diſtinction affects only the extent of the bar or extin- 
guiſhment, but not the manner of the operation of thoſe inſtru- 
ments; it proves the recovery to be a bar or extinguiſhment of the 
eſtates-tail both in poſſeſſion and remainder, but doth not prove it 
is leſs a bar or extinguiſhment of either; and the bar or extinguiſh- 
ment of both by the recovery, as much lets in the reverſion in fee 
after both as the bar or extinguiſhment by fine of one lets in the 
reverſion in fee dependant on that one only. 


Nor can the above diſtinction be applicable to the caſe of a te- 
covery by tenant in tail with an immediate reverſion in fee in him- 
ſelf, and it ſeems extreamly difficult to maintain that in ſuch a caſe 
a fine would operate to the old uſe and go ex parte maternd, but that 
in the caſe of a recovery it operates to a new ule only, becauſe: 
recovery will bar or deſtroy an intermediate remainder in tail; and 
they contended for the defendant, that whether Jacob Bancks, in 
the preſent caſe, had levied a fine or ſuffered a recovery to the ul 
of himſelf in fee, they ought either of them to have had the very 
ſame operation of the other, and the very ſame effect to let i 
the old reverſion to deſcend ex parte maternd. 
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It was ſaid by the plaintiff's counſel in anſwer to the ſecond ob- | 
jection, that it would be to make the recovery operate not as a bar 
to the particular eſtates-tail in poſſeſſion and remainder, (which is 
the ſenſe and language of all the books (but as a bar to Jacob Bancks's 
own reverſion in fee, which is abſurd ; nor indeed 1s a recovery in 
any other ſenſe a grant from the tenant in tail, than as it is a com- 
mon aſſurance by which he may bar thoſe particular eſtates, and ac- 
quire and convey the fee-ſimple in poſſeſſion; but it is no leſs ſuch 
an acquiſition, if he gets it by barring the intermediate particular 
eſtates and letting in his own fee into poſſeſſion, than if it could be 
ſaid to be a grant of the eſtate- tail itſelf to himſelf in fee: but what- 
ever might be the caſe where the eſtate-tail in poſſeſſion, together 
with the remainder and reverſion is in others; yet where the tenant 
in tail in poſſeſſion has alſo the reverſion in fee (they inſiſted) the 
recovery operates as a Conveyance of the reverſion, and as a bar of 


the intermediate eſtates. 


That at moſt a recovery is not a ſort of conveyance more proper 
to bar remainders, than a fine is to bar an eſtate-tail alone; nor can 
the recoveror in a recovery come in more under the tenant in tail, 
or his eſtate-tail, or be more properly a grantee from him of the 
eſtate-tail, than the conuſee in a fine is under the conuſor; and yet 
that notion clearly doth not prevent the eſtate-tail from merging in 


the fee in this latter caſe. 


As to the zd objection, that the eſtate-tail is continued and en- 
larged by the recovery, the plaintiff's counſel ſaid, that this, at beſt, 
is but a very inaccurate manner of ſpeaking, if not unintelligible 
and abſurd, fince an eſtate- tail cannot continue longer than the iſſue 
fer formam dont ; and a fee-fimple cannot with any propriety be 


called an enlarged eſtate tail. The only reaſonable ſenſe of ſuch ex- 


preſſions is, that the tenant in t.il has, by exerciſing the power, gi- 
ven him by the law, of barring the eſtates-tail, become poſleſſed of 
the abſolute fee in poſſeſſion : but in this ſenſe it makes out the plain- 
tiff's caſe, not thedef-ndant's; nor is this any other ſort of enlargement 
of his eſtate, than a ſurrender of a tenant for life to the remainder- 
man in fee is an enlargement of the remainder-man's eſtate; and is 
more properly, therefore, an enlargement of the fee-ſimple, by 
finking the particular eſtate, than an enlargement of the particular 
eſtate, which is abſolutely deſtroyed, 


Nor doth this manner of conſidering the recovery in the leaſt in- 
jure the abſoluteneſs of that power which the law gives the tenant 
in tail over the eſtate, becauſe he acquires as much this way, as the 
other, with this advantageous circumſtance, that it keeps the eſtate 
in it's natural channel, and prevents this act, done for one purpoſe 


+ only, 
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only, from enuring to another which he never thought of, and 
which, if he had, he might and probably would have avoided; and 
for theſe reaſons the council for the leffor of the plaintiff prayed 
that the judgment given by the court of King's Bench might be re. 


verſed. 


After time taken to conſider, judgment for the plaintiff, 


Temntinan Curia: This is an ejectment of lands in Milton in the county of 
by purchaſe Dorſet upon the demiſe of the heir of Jacob Bancks on the part 


* formam of his mother; upon Not guilty the jury have found a ſpecial ver. 
nu asg dict, whereupon the ſhort ſtate of the caſe is, That 5 


materna, with 


reverſion in 
fee in him by Jacob Bancks tenant in tail by purchaſe ſecundum formam di 


. (under a marriage ſettlement made in 1680. by an anceſtor) er 
ſuffers a com- parte maternd, With reverſion in fee to himſelf by deſcent ex parte 
tote de of maternd, ſuffers a common recovery to the uſe of himſelf in fee; 
himſelf in fee, and whether this fee ſhall deſcend to the heir of Jacch Bancks ex 
the lands ſhall parte paternd, or ex parte maternd, is the queſtion; and if it (hall 


deſcend to hi * i i i 
be general. not deſcend to his heir on the part of his mother, there is no title 


heirs general. not 
moon to ho found for the leſſor of the plaintiff, and the poſſeſſion of the defen- 


heirs ex parte . . 5 
uten dant is ſufficient to intitle them to judgment. 


We are all of opinion that judgment onght to be for defendants, 


becauſe Jacob Bancks took by purchaſe under the ſettlement, and 


not by the deſcent. 


Parchafe, The word purchaſe in common ſenſe means no more than when 
0 gives money for any thing; but in a legal ſenſe every man is 
* Alord who a purchaſer of an eſtate who does not take it by deſcent *; and 
_ _ whenever a man gains a new eſtate he is ſaid to take it by purchaſe; 
hardly be ſaid ſo a man may take as heir of another and yet be a purchaſer; as if 
to take as a lands be granted to A. remainder to the right heirs of B. the heir 
purchafor or of B. takes by purchaſe and not by deſcent, becauſe B. had nothing 


by deſcent. a ; 
in him, for nothing can deſcend to a man from a father who had 
no eſtate in him. 


acob Bancks having the eſtate-tail in him by purchaſe, and the 
reverſion in him by deſcent, Loth on the part of the mother, is 


what makes the diſpute in this caſe. 


Before the ſtatute de don's conditionalibus, a man ſeiſed to himſelf 
and the heirs of his body had a fee conditional, and as ſoon as he 
had iſſue the condition was taken to be performed, and he then had 
an abſolute fee, which he could ſell, and thereby diſinherit his iſſue; 


to prevent which, the ſtatute de don s was made; and for a long 
time 
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time was thought to bea good law, but in time great inconveniences 

enſued from it; the power of the barons war thereby greatly in- 

creaſed, it hindred the King of his forfeitures, younger children 

could not be provided for, nor money raiſed under the greateſt 

neceſſities or misfortunes of tenants in tail ; it was in vain to en- Why and 
deavour to get the houſe of lords to repeal this ſtatute for the reaſon © ce 
above, and therefore mankind looked out for ſome other method of ries were fir 
avoiding the evils it had introduced; and about 200 years afterwards introduced, 
in the time of Edward the 4th, (who was a wiſe prince, though he 

had ſome human failings) the judges, who in all ages have ſet their 

faces againſt perpetuities, introduced common recoveries to bar the 

iſſue and remainders in tail (which have now been in uſe near 300 

years) under a notion or pretence that a common recovery was im- 

plicitly excepted out of the ſtatute de donis, and that the iſſue in tail 

was intitled to a recompence in value; but this is a ſtrange conſtruc- 

tion, and ſeems to me to deſtroy the very intent of this ſtatute ; 

and whenever reaſons have been attempted to be given for com- Whoever en- 
mon recoveries being bars, or excepted out of the ſtatute de donit, deavours to 
ſtrange abſurdities appear; every body allows the remainder-men —— 
are barred thereby as well as the iſſue in tail, and yet the recom ries upon any 
pence over in value does not extend to remainder- men; beſides the ober prince 
recovery over in value is againſt an officer of the court, who is the — — 
common vouchee, and this part of the proceſs is a mere fiction; become 
whoever therefore attempts to put theſe feigned recoveries upon the — 
ſame foot with true and real recoveries upon title, will run into ab- run int 


run into ab-. 
{urdities. ſurdities. 


To ſay they 
were excepted 
out of the ſtat. 
de donis, de- 


We think common recoveries are common aſſurances with 
the conſent of the parties, and are not to be compared to a judge- — 

. . ys at the 
ment or proceeding in any other real action; 1f, Becauſe now {me time the 
by long cuſtom and uſage they are become common aſſurances; very intent 
2dly, Becauſe they are ſuffered by conſent of the parties; and er As 
remainder can be barred upon no other principle than this, that recompence 
a common recovery is a common aſſurance. 5 Rep. 40. a. b. — value 
Piggott, who was as able a conveyancer as any man of the 1 


is a mere fic- 
profeſſion, has confounded himſelf and every body elſe that reads tion ; and no 


his book, by endeavouring to give reaſons for, and explain common 9 
recoveries, Piggott 18, 19, 0, 21. I only ſay this to ſhew that remainder- 


man, who is 
equally barred 
by a recovery, 


when men attempt to give reaſons for common recoveries they run 
into abſurdities, and the whole of what they ſay is unintelligible 
jargon and learned nonſenie. They have been in ufe ſome hundreds 
of years have gained ground by time, and we muſt take them as 
they really are, common aſſurances, * I only deliver this as my own = Lord Ch. 


noticn of recoveries, leaving others to their own judgment and Juſtice Willes, 
opinion. 


PART. I. 
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Niggott 21. 


% 18 
4 \\ 6 


Order of ſeſ- 
ſions muſt ad- 
judge, and 
not ſtate the 
evidence only. 


Now if what Piggolt ſays be true that the recoveror comes in, 
in continuance of the eſtate-tail, and that the recovery enlarges the 
eſtate- tail, which by ſuppoſition of law has perpetual continuance, 
then Jacob Bancks's reverſionary intereſt could never come into 
poſſeſſion; but whether the recovery diſcontinued, barred, annihi- 
lated, or conveyed the eſtate-tail, I think it is the ſame thing, 


Our opinion is, that Jacob Bancks by the common recovery 
conveyed a fee to the recoveror, and as there cannot be two 
fees, the reverfion in fee comes too late, fo that it was not the rever- 
fion that he conveyed; and we are of opinion that the uſes ariſe 
out of the eſtate-tail which Jacch Bancks had by purchaſe originally 
per formam doni, and not out of the reverſion; and that after his 
death the lands in queſtion deſcended to his heirs general, and not 
to the heirs ex parte maternd, becauſe he took the eſtate-tail by 


purchaſe, Judgment for the defendant, 


N. If Jacob Banchs had been tenant in tail by deſcent ex farte 
maternd, and ſuffered a recovery to the uſe of himſelf in fee; 
Quære, if the lands would not have deſcended to his heir ex parte 


maternd? Abbit verſus Burton, Salk. 590. 


Rex veiſas The Inhabitants of Luffington. B. R. 


N order of two juſtices to remove Elinor the wife of Willian 

Hellier from the pariſh of Simonſbury to Luffington, as the 
place of her huſband's laſt legal ſettlement, was confirmed by the 
ſeſſions; and now upon removing the order of ſeſſions, it is thus 
ſtated ſpecially, vis. Upon hearing the appeal made by the pariſh 
of Lufington to an order for removing the ſaid Elinor from the 
pariſh of Simonſbury to Luffington as the place of her huſband's 
laſt legal ſettlement, it appearing to this court, and this court doth 
adjudge it to be true, that Milliam Heller bout 18 years ago was 
married to Mary Hanbury by a perſon in a black gown and a band, 
whom they took for a clergyman, but ſince have been informed 
was a layman; that the church matrimonial ſervice and the ring 
were uſed in the ceremony, that it was in a private houſe, that they 
lived together nine or ten years; that on the 1oth of June 1742. 
the ſaid William Hellier was marricd to the ſaid Elinor at S. by a 
clerk in holy orders, and that this marriage was (in the life of the 
ſaid Mary) by licence, whereupon the ſeſſions confirmed the order 
of two juſtices, But fer totam curiam, the order of ſeſſions was 


quaſhed, becauſe it does not adjudge that the firſt marriage was 


really a marriage or not, but only ſtates evidence of a marriage; 
r the firſt 


marriage 


and they faid they would not give any judgment whethe 
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marriage was good or not, but that the ſeſſions ought to have deter- 
mined that matter, and if they had judged wrong, this court would 
have ſet them right. 


Trinity Term 


17 & 18 Geo. 2. 1744. 


Anonymous. 8 Covenant for 


non- pay ment 
of rent, 


N action of covenant upon a leaſe the breach aſſigned was and not re- 
for non-payment of rent, and not repairing the premiſſes; it pairing, re- 
was now moved that upon payment of what (hall appear due fager to we 
for rent, proceedings as to bat ſhall ſtay. Per curiam, this rent, and on 


i ä he maſter. — 
has often been done, fo let it be referred to the maſter — 


ceſs to ſtay as 
to that, 


Rex ver/izs Carroll, Eſq; a Barriſter. B. R. 


N information for a miſdemeanor was granted laſt term againſt a,chment 
the defendant upon the affidavit of Murphy; and in the vaca- againſt one 
tion before this term Carrell indicted Murphy (the proſecutor of the #97 threaten- 


3 , 3 8 . ing a proſe- 
information) for perjury in his affidavit; and now it was moved for — == 


an attachment againſt Carroll for a contempt in endeavouring to danger of be- 
evade the juſtice of this court; but per curiam, as this Mr. Carroll * — 
has found credit with the grand jury, it would be too much for us againſt the 
to grant an attachment againſt him; but they ſaid this was a prac- —_— I 
tice that but too often happened, and wiſhed there could be ſome — 
method found out to put a ſtop to it; and that in the caſe of The for perjury in 
King verſus Rhodes, the defendant was indicted for forging a will — jar" 
while the valedity thereof was under a proper examination before a information 
court of Delegates; and when the indictment came on to be tried was granted. 
before Lord Raymond, he reſuſed to try it; and the court in the 

preſent caſe granted a rule for an attachment againſt one Redman for 
threatening Murphy the proſecutor with danger of his life, and ſay- 

ing that he would be hanged. 


Lew 
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B. R. 


Low ver/as Newland. 


SSAULT and battery; defendant pleaded ſon aſſault demejy, 


Amendment 

- — plaintiff replied de injuria fua propria; and now moved to 
juris fan pro- amend his replication by replying molliter manus impoſuit; the 
pria to mol- pleadings being all in paper and not entred on record, the court 
liter manus granted the motion, ſaying there could be no inconvenience, 


impoſuit, 


Rex verſus The Vicar and Churchwardens of Froom 
Selwood. B. R. 


OT A, This was a cauſe in the paper, but only a word of courſe 
which was opened, and judgment prayed therein by Sir Fey 
Strange, King's counſel, who had precedence next to the attor- 


You cannot 
move for your 
argument for 


a matter of 
courſe in the ney general; after which Chapple Juſtice (abſente Lee Ch. Juſtice 
— called to Sir 7chbn to move, wich he 3 did, 3 
diately after called to him to make a ſecond motion, telling him that 
the firſt motion he had made was for his argument; but the gentlemen 
at the bar objected to this, ſo Sir J did not move for his argu- 
ment: but the court ſaid it was the rule and practice in the Com- 
mon Pleas to move for your argument for every cauſe in the papet 
of courſe; and fo it certainly is; but it is not ſo in Banco Regis, 
Rex verſus The Mayor of Wigan. B. R. 
HC 76 ; 
Mandamus to OCT OR Bridgman rector of Wigan, as lord of the manor 


— — of claimed to hold a court-leet, at which the in- burgeſſes of Vi- 


give the key gan are obliged to attend to make a jury which they have neglected 
of the town- and refuſed to do at two courts, by reaſon whereof no bulinels 
halſro the could be done; and therefore the court laſt term, upon the rector“ 
manor to bold application, granted a mandamus tooblige them to attend; this court 
7 wn there Jeet having been uſually holden in the town-hall of Wigan, which 
nc bagel belongs to the corporation, the mayor refuſed to permit the rector 
been uſually to have the uſe of the town-hall; and therefore it was now moved 
held chere. by Sir Thomas Bootle and Mr. Starkie for a mandamus to the mayor 

to oblige him to deliver the key of the hall to Doctor Bridgman, to 

hold the court-leet there, and infiſted that the former mandamus for 

the burgeſſes to attend the leet would beofno ule, it they couldnot 


have the uſe of the tewn-hall. 


Clapple Juſtice: I can ſee no objection why we ſhould not grant 
a rule to ſhew cauſe 


3 Dennij/an 


2. 2 — 2 ko 
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Denniſon Juſtice : I never knew ſuch a mandamus as this granted; 
the lord of the manor may hold the leet in what place he pleaſes in 
the manor, and the burgeſſes are bound to attend; the reaſon ſuggeſted 
to us for granting this mandamus is, that if the lord ſhould hold his 
leet in any other place than where it has uſually been holden, the in- 
burgeſſes are not bound, or will not attend it; but this reaſon doth 
not appear ſatisfactory to me, and there is no precedent of a manda-. 
mus of this kind. | | 


Chapple Juſtice : If the in- burgeſſes have attended this leet at the 
town-hall time out of mind, as 1s alledged, that cuſtom is a right. -- 


But the rule for a mandamus was denied by Wright and Deaniſen 
Juſtices, contre Chapple, (abſente Capita Juſtic) there never having 
been a precedent of ſuch a rule, 88 


In an cjetment on the demiſe of the Mayor, Aldermen 
and Commonalty of Briſtol, verſ B. K. 


M R. Henley moved to change the venue from Briſtol to the next Rule to try a 


adjacent county. Cur*, Take a rule to try it the next coun- cauſe in the 
next county. 


ty, the way is not to change the venue, but to try it in the next 
county. N 


Rex verſus Roberts. B. R. 


PON the traverſe of an inquiſition ſent out of Chancery to be ve. Fee 2 7 


tried in B. R. the venire facias muſt be made returnable upon — * 
a general return, and not upon a day certain, muſt be re- 
: us | turnable at a 
general re- 
turn. 


Drew verſus Marriot. B. R. 


＋ HIS was arule to ſhew cauſe why the proceſs ſerved upon the 2 — i 
defendant ſhould not be diſcharged, the ſame being ſued in Porn mnt 


Middl:ſex, and the defendant being ſerved with it in London: upon whether the 
ſhewing cauſe an affidavit of the plaintiff was read, wherein he — 
ſwore that the defendant promiſed him to appear to any writ he — 178 
ſhould ſue out, and it being a doubt whether the place where the London or 
defendant was ſerved was within the county of Middleſex or the Middleſex, 


City, the court thought it a good ſervice, and diſcharged the rule, 


PART]. | X Symonds 
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Amendment 
of the title of 
a declaration 
according to 
the truth of 
the fact as to 
the time of 
the delivery 

i thereof, 


J HY C IFh 


Ambiſſador. 
Protection. 


Trinity Term 17 & 18 Geo. 2. 1744 


.of it, and in altering the title of it, and the rule for mending the 


diſcharged out of cuſtody upon the fat. 7 Anne, which rule was 
founded upon Carolino's own affidavit; wherein he ſwore that in 


tificate of the ambaſſador himſelf that he was his interpreter. 


. 


Symonds verſus Parmenter and Barrow. B.R, 


2 an aſſumpſit by original returnable in Trinity term 16 & 17 Ges. 
2. Barro being abroad the plaintiff was obliged to proceed to 
the outlawry againſt him, (this being a joint action) before he could 
go on againſt Parmenter; he accordingly did outlaw Barrow, and 
afterwards on the 11th day of February in the laſt Hilary term deli- 
vered a declaration to Garnett the defendant's attorney, intitled of 
"Trinity term in the 16 & 17 Geo, 2. when the writ was returnable, 
in which declaration the record of the outlawry againſt Barrow was 
ſet forth, (as was neceſſary) which outlawry was pronounced and 
recorded long after Trin. 16 & 17 Geo. ſo that the title of the de- 
claration was abſurd; therefore it was now moved by Mr. Bancks, 
.on behalf of the plaintiff, for leave to alter the title of the declara- 
ration according to the truth of the fact as to the time of the de- 
livery thereof, which was on the 11th of February laſt, and to make 
it a declaration of the octave of the Purification the bleſſed virgin 
Mary in that term, which was after the outlawry: Sir Jobn Strange 
for the defendant objected that a proper foundation to amend by 
had not been laid before the court, as might be done by filing a bill 
of Hilary term to warrant it by, and as was done in Kuſſel/ verſus 
Martin, Paſ. 10 Geo. 1. But per curiam, the affidavit of the fact 
that the declaration was delivered the 11th of February laſt, is a 
ſufficient ground for us to make the title of it agreeable to the truth, 
and there is a difference between mending a declaration in the body 


| 
| 
| 
a 


title was made abſolute. 


Malachi Carolino's Caſe. B.R. 


E was interpreter to the ambaſſador to the court of Great Bri- 
tain from the Bey of Tripoli, and being arreſted-upon the pro- 
ceſs of this court for a debt, a rule was made for the parties con- 
cerned in the ſuit againſt him to ſhew cauſe why he ſhould not be 


May 1744. he was retained by the ambaſſador to be his interpreter, 
and to tranſact his buſineſs in the cities of London and Weſtminſter for 
the wages of 3o J. per annum, and that he was not a trader, or liable 
to a commiſſion of bankruptcy; and upon ſeveral other affidavits 
made by other perſons that he was not a trader, and upon the cer- 


. @ Mr, 
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Mr. Lloyd and Mr. Hume Campbell, in ſhewing cauſe inſiſted he 
was not ſuch a ſervant as is within the meaning of the fat. of Q. 
Ann. viz. a domeſtic ſervant ; and notwithſtanding Mr. Attorney 
General and Sir Jobn Strange totis viribus Jn to have the rule 
made abſolute, yet the court was clear of opinion that there was 
not ſufficient matter laid before them to make the rule abſolute, for 
it does not appear that Caro/ino is a domeſtic ſervant; and Mrigbi 
Juſtice with ſome warmth ſaid, it did not appear he had done any 
one act as a domeſtic ſervant, and that it was formerly thought 


to intitle him to a protection under the ſtatute; ſo the rule was 
diſcharged. Vide Evans v. Higgs, Paſche 1 Geo, 2. B. R. Toms and 
Hammond C. B. 7 Geo. 2. Ward and Purcell, Mich. 2 Geo. 2. Moor 
ſecretary to the Ruſſian ambaflador's caſe. Ward and Percy. Ball 
and Fitzgerald, Ld. Raym. 1524. 


N. Lee Ch. Juſtice was confined at home by the gout from the 
firſt Twe/day in term, till the end of it. 


18 Geo. 2. 1744. 


Howell qui tam verſas Morris. B. R. 


fineneſs than the ſtatute directs, whereby the value of the 


to compound. Per curiam, It is in the diſcretion of the court to 
give leave to compound, and they deſired Mr. Harvey to look a 
ittle further into the caſe he had cited, and afterwards the court de- 
nied to give leave to compound. 


Coates 


neceſſary that a foreign ambaſſador's ſervant muſt lie in the houſe 


Michaelmas Term 


— 


HIS was an action upon the fat. 18 Eliz. cap. 1 5. againſt Leave to 


the defendant for making and ſelling gold rings of leſs I. 
nied upon the 

rings ſo ſold were fdtfeited, one half to the King, and the felling cola 

other to the party grieved ; and now Mr. Harvey moved for leave rings of lets 

o compound, and cited a caſe of Bell qui tam v. Wyatt, Trin. 1733. — 


where there was no conſent, and yet the court in thatcaſe gave leave direcb. 


* 
nnn 


* 
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Coates ver/us Hewit. B. R. 


— 8 HIS was an action of debt upon a bond with condition for 
nd wit the payment of 5/. on the iſt of Auguſt 1742. and 5/7. more 


condition to 


pay money at on the 1ſt of Auguſt 174 3. and 5/7. more on the iſt of Augu/t 1744, 
three times, The action was commenced and the bill filed in Eaſter term laſt, 


— ae which was before the day of the laſt inſtallment ; the defendant ſet 

king any one forth the condition, and demurred ; and upon arguing this caſe by 

— Serjeant Bootle for the defendant, and ſerieant Draper for the plain. 
tiff, the ſingle queſtion was, whether this bond was forfcited, and 
the action could well be brought before the day of the laſt inſtall. 
ment was paſſed ; and fer tet curiam, the bond became abſolute by 
not performing the firſt, or any one of the payments in the condi- 
tion, notwithſtanding that the condition doth not ſay, “that in de- 
« fault of payment at any of the ſaid times the bond ſhall be in 
« force; and they ſaid there was a difference between debt on ſuch 
a deed as this, and an action on a contract for paying ſeveral ſums 
at ſeveral times. See Co. Lit. 222. 6, Mo. 6c. 10 Ryp. 128. 
Co. Lit. 292. Owen 42. Judgment for the plaintiff. 


N. The ſame point exactly was determined between Hall:t and 
Hodges afterwards in Eaſter term 25 Geo. 2. wherein there was judg- 
ment for the plaintiff, B. R. 


Skinner verſus Stacy. B. R. 


1 


— HE defendant being a priſoner, moved that upon paying the 
Intereſt, &c. 2 a 
upon a mort- rincipal, intereſt and coſts, to be computed and taxed by the 


gage referred Maſter, all proceedings in this action upon a bond for performance 
— 2 of covenants in a deed of mortgage; and in an ejectment brought 
5 Ann, upon the ſame mortgage might be ſtayed upon the Sr. 4 & 5 Anne, 
and that the defendant might be diſcharged out of cuſtody : Mr. 
Ford for the plaintiff objected, that the defendant had agreed to con- 
vey to the plaintiff the equity of redemption; but it appearing upon 
an affidavit read that the plaintiff had not tendred to the defendant 
a deed of conveyance to be executed, and that no bill in equity was 
brought, the court granted the motiog, after time taken to conſider 


thereof. 


| Benjamin 
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Benjamin ver/us Howell. B. R. 


Traverſe is 
neceſſa ry 


RES P A88, laid at Hereford in the county of Hereford, for where deſen- 


l taking the plaintiff's cattle, and driving them away, and con- _ 2 
: verting them to his uſe; defendant pleads Not guilty as to the con- place than is 
? verſion; and as to the taking and driving them away, juſtifies as bai- hid inibe de- 
x liff of the manor of A. that ſuch proceedings were had in the court Cn fer the 


of the manor, that a diſtringas iſſued directed to the defendant, who pizintif 


y ; . . . . . .. Gro, Ul. 04 
by virtue thereof diſtrained the plaintiff's ſaid cattle to enforce his 33 Lou f 


4 appearance at the manor court, and concludes gue et eandem tranſ= 2 Lu 1407. 
r greſſi, without traverſing the place laid in the declaration; and after 3 Lev. 113, 
two arguments by Fird and Evans for the plaintiff, and Poz/e and C 1 

) ſerejant Bortle for the defendant, upon a ſpecial demurrer the court Mod. 85. 
gave judgment for the plaintiff, that the plea without a traverſe was | 1 
not an anſwer to the treſpaſs at Hereford; and Lee Chief Juſtice cited Te Joves 146. 
Cro. El. 705. which fays a traverſe is neceffary, and thought the Cro.Car. 228. 
plea bad in ſubſtance ; Mrigbt Juſtice was of the ſame opinion; but = _ 
Denniſon Juitice, doubted whether it was bad in ſubſtance, but was Ro . 
clear it was bad in form; and hat being ſhewn for cauſe, judgment 8 


muſt be for the plaintiff, which was given accordingly. . 


694. citec ry 
J. Denniſon. 


Between the Pariſhes of Fittleworth and Pulborough in 
Suſſex. B. R. 


LLIAM Overington with his wife and three children came 4 certificate 
with a certificate from Pulbcrough to Fittlewortb, and after con- peiſon comes 
tinuing in the pariſh of F. ſome time. Villiam O. at a court-leet — a ang 
held for the biſhop of Winchefter for the manor of Anberley (within ther, and is 
which part of the ſaid pariſh of F. lies) was elected and ſworn ti- bo tith- 
thingman for Cold Waltham; that after having continued in that 1 
office five months, he became chargeable to, and received relief of ſerved the 


the ſaid pariſh of F. whereupon he was removed to the parith of 1 
ecomes 


Pulberough by an order of two juſtices; Pulborough appealed to the charge able, 
ſeſſions, who ſtate this matter ſpecially, and being of opinion that be is remore- 
I}. O. gained a ſettlement at Fittlewortb, quaſhed the order of the _ 

two juſtices. 


And now it was moved by Sir Fob Strange and Mr. Furrell to 
quaſh the order of ſeſſions, and to confirm the order of the two ju- 
tices, they inſiſting that the pauper had gained no ſettlement at F. 
, Becauſe the manor where he was choſen and ſworn tithingman, 
did not extend through the whole pariſh ; 2dly, Becauſe he did not 


lerve the office a whole year, and was actually removed before the 
ParTI, Y year 
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year was expired; and of that laſt opinion was the whole court, ſo 
quaſhed the order of ſeſſions, and confirmed that of the two juſtices, 
Lee Ch. Juſtice ſaid, that as foon as the pauper became chargeable, 
the two juſtices had juriſdiction to remove him, but laid no ſtre( 
upon the manor or office not extending through the whole pariſh; 
but they all held, that he muſt ſerve the office for a whole year, or 
could not thereby gain a ſettlement. | 


N. Mr. Juſtice Chapple was abſent all this term by reaſon of 
ſickneſs. | 


Anonymous. In Chancery. 


If the plaintif I T is a rule in the court of Chancery, that if the defendant plead; 
— = omg in bar, the plaintiff muſt either ſet down the plea to be argued 
plea in bar, if he think it not good in law; or, if he think it good, he muſt 
he wo it reply to it and put the facts of the plea in iſſue ; and when the plain- 
to be good in tiff has replied, he thereby has admitted the plea to be good in 


law, : 
point of law. 


— rr „ 


— „—ê 


Hilary Term 


18 Geo. 2. 1744. 


— 


— — — 
— 


Ant. Lord Inchiquin ver/zs Lord O'Brien. In Canc. coram 
Lord Hardwicke 7 Feb, 


Where the K RD Thomond by his will (inter al”) deviſed in this man- 


1 ner: As to my worldly eſtate both real and perſonal, | 4 


ſhall be firſt 
— the « diſpoſe thereof as follows; firſt, I will that all my debts cc 


—_—— « which I ſhall owe at the time of my death ſhall be paid. ſo 
the ral ele Lord Chancellor ſaid, if the will had gone no farther this would 
be charged have been ſufficient to have charged his real eſtate with hi 
therewith. 4ebts, in caſe his perſonal eſtate had fallen ſhort: Then he goes on 
in his will and deviſes his real eſtate to truſtees, upon truſt that the) 
{ball fell ſuch a competent part thereof (for the moſt money = 
cou 
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0 could be got) as ſhall be ſufficient for payment of his debts and le- 
, gacies; And my further will is, that the money to be raiſed by 
I « ſale of my real eſtate ſhall be deemed as perſonal ;” and then he 
f gives all the reſt and reſidue of his perſonal eſtate to Lord O'Brien 
; after payment of his debts and legacies. 


It was proved in this cauſe by plaintiff, that Lord Thomend's per- 
ſonal eſtate at the time of making his will was about 8000 J. and 
it was proved by the defendant that it was about 15000/, but at 
the time of Lord Thomond's death it was about 330004. and his 
debts about 500001. his real eſtate 8000 or gooo!. per ann. 


The queſtion in this cauſe was, whether the perſonal eſtate (viz. 
that part which was properly ſo, his chattels) ſhould go to Lord 
O'Brien, diſcharged of the teſtator's debts and legacies, 


Lord Chancellor : This queſtion depends upon the rules adhered 
to in a court of equity and the precedents there, and upon the mean- 
ing of this will and of the application of thoſe rules to it. By law 
as well as equity the perſonal eſtate is the firſt and proper fund for 
payment of debts, and in this court as well as the ſpiritual court, 
is the only fund for payment of legacies. If the perſonal eſtate be 
exempted from the payment of debts or legacies, it muſt be done 
either by expreſs words, or by a plain intention ariſing from the 
whole tenor of the will; and if it is exempted, it muſt appear that 
it is given away bya ſpecific bequeſt ; and this muſt be taken along 
with it, that there is another fund raiſed for payment of the debts; 
and when a man by his will charges his real eſtate with payment 
of his debts, c. or directs it to be fold for that purpoſe, there is no 
difference, for there are. many caſes that prove this, and yet if the 
perſonal eſtate be not expreſsly exempted, or implicitly, viz. by de- 
viſing it ſpecifically, it ſhall be firſt applied in exoneration of the 
real eſtate; and to direct a real eſtate to be ſold out and out, is very 
different from the preſent caſe, for it is only ſaid here, that a com- 
petent part thereof ſhall be fold, and there is no caſe wherever it 
was pretended that the perſonal eſtate was exempted where the reſt 
and reſidue was given in this manner, viz. * After payment of my 
* debts and legacies ;” and the meaning of the teſtator muſt have 
been, that in caſe his perſonal eſtate ſhould fall ſhort, then that a 
competent part of his real eſtate ſhould be fold ; but to take off the 
force of this it is inſiſted that by theſe words in the will, And m 
further will is, that the whole money to be raiſed by ſale of my 
* real eſtate ſhall be deemed as perſonal”, the teſtator meant that 
ſo much of his real eſtate ſhould be fold as ſhould be equal to his 
proper perſonal eſtate, and ſhould be added to the ſame, and that 
out of that aggregate fund, the debts, &c. ſhould be paid, and after 
payment out of that aggregate fund, the reſidue ſhould go to the re- 

4 | ſiduary 
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ſiduary legatee; but I ſee no foundation for this conſtruction, for 
it was never heard of, that becauſe a reſidue of a perſonal eſtate wa; 
given, that, at all events ſome reſidue mult paſs by the will; for no 
man can tell at the time of making his will how his perſonal eſtate 
may be increaſed or diminiſhed, or how long he may live; ſo he 
decreed the perſonal eſtate firſt chargeable with the teſtator's debt 
and legacies. Vide Walter v Bigg, or Pink, 31 July 1736 Che. 
ter and Painter, 2 Wms. Bampfield and Windbam, Prec. in Ez. 
Wainwright and Benlow, 2 Vern, Prec. in Canc, 451. Barkhan 
and Bethlem Hoſpital, Stapleton and Colevill, Bromball and Wilbra- 


ham. Heoſſkewood and Child, Auguſt 30, 1734. 


Ormichund ver/us Barker, In Chancery, 
An infidel pa- T T was held by the Lord Chancellor, aſſiſted by Lord Chief ]u- 


— agony J ftice Lee, the Maſter of the , the Lord Chief Baron and Ju- 

witneſs, ſtice Burnett, that an infidel pagan idolater may be a witneſs, and 
that his deſpoſition, ſworn according to the cuſtom and manner 
of the country where he lives, may be read in evidence; ſo that 
at this day it ſeems to be ſettled, that infidelity of any kind doth 
not go to the incompetency of a witneſs ; in the debate of this point, 
Ryder the Attorney General cited the covenant between Jacob and 
Laban, Genefis, cap. J1.v. 52, 53. where Jacob ſwore by the God 
of Abraham, and Laban ſwore by the God of Nabor. Vide Pjain 
115, 106. v. 36. 


Eaſter Term 


18 Geo. 2. 1745. 


IR William Chapple Knight, one of the Judges of the King's 
Bench, died in the laſt vacation, and upon the firſt day of 
this term Sir Michael Foſter Knight, ſetjeant at law, was 

ſworn one of the Judges of the ſame court in his ſtead, and 
upon the ſame day Edward Clive, Eſq; a learned barriſter, was 
called to the degree of ſerjeant at law, and ſworn one of the barons 
of the court of Exchequer in the place of Sir Lawrence Carter, 

who alſo died in the laſt vacation; but baron Clive was in ſo bad a 

ſtate of health that he was not able to take his place this term, 

The motto of his ring was Non vis exiget otium. Her. lib. 4. od. ult. 


Bradburn wver/us Taylor, B. R. 


the error aſſigned was, that the defendant (as it appeared by 


HIS was an error upon a judgment inthe Common Pleas, and Err: -->- 
trary o 725 


record may 


a certiorari to the clerk of the warrants of the Common Pleas and not be aign- 


his return thereof) had affiled his warrant to defend by William ed. 


Round his attorney, and that it appeared by the judgment which 
was tranſcribed that the defendant appeared and defended by George 
Long his attorney ; but per curiam, this error aſſigned is contrary 
to the record, therefore the judgment muſt be affirmed, Vide 
Strange 684. Ld. Raym. 1414. 


Honour verſas Whetherhead or Whitehead. | B. R. 


7 [hos was a rule to ſhew cauſe why the defendant ſhould not Infolreat 
be diſcharged out of the county gaol of Surry upon common debtor. 


bail, he having been diſcharged as an inſolvent fugitive by the 
Juſtices of peace for that county, upon the ſtat. 14 & 15 Geo. 2. 
upon this caſe. The defendant was born in England, and when he 
was very young was carried over in his mother's arms to Boſton in 
Nero England; he grew up to be a merchant abroad, and traded to 
Great Britain, and was himſelf in New England when he contracted 
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Lide bar rule 


cumſtances of 


e 


all the debts he owes, and (among others) being indebted to the 
plaintiff in a large ſum of money, came over to England; and 
rendered himſelf to priſon according to the ſtatute, in order to take 
the benefit thereof, which the juſtices have granted him, as think. 
ing him an object withip the fugitive act, fince whieh he has been 
arreſted for the plajotifF's debt. 


And now Sir 7J-hn Strange ſhewed cauſe why the defendant 
ſhould not be diſcharged upon comman bail; and 1/, He inſiſted 
the defendant was not within the ſtatute, his debts having been 
contracted abroad; 2dly, That the act directed that fugitives ſhould 
render them(elves to the — of that county wherein they reſided 
for the laſt fix months before they fled; and cited a caſe (wherein 
he himſelf was concerned) of Cann v. Boyd, Mich. 13 Geo. 2. 
Beyd was born in Ireland, was put apprentice to a merchant in Hot. 
hing, and ferved his time, then ſet up for himſelf, failed, and fled 
to Treland, ſtayed there until the inſolvent act, then came over to 
England and rendered himſelf, and obtained his diſcharge thereupon 
at the quarter- ſeſſions; being afterwards arreſted for a debt which 
he contracted with the plaintiff a merchant in Euglund. obtained 
the Hke rule to ſhew cauſe, as in the caſe at bar; and it was, ſtrongly 
mfrſted that he was a debtor here, that he was in foreign. parts, that 
he came over on purpoſe to take the benefit of the act, that the in- 
tent thereof was to invite perſons hither who were afraid of a gaol: 
but the court thought him not within the deſcription of the pre- 
amble, fo not within the ſtatute, and diſcharged the rule. And in 
the caſe at bar the court took time to conſider. 


Symonds ver/us Parmenter and Barrow, B R. 


* was an action upon a bill of exchange againſt the two 


diefendants jointly by original writ; the detendant Parmenter 
only appeared, ſo that the plaintiff was under the neceſſity of pro- 
ceeding to the outlawry againſt Barry before he could declare 
againſt Parmenter alone; accordingly Barrow was outlawed, which 
outlawry the plaintiff ſhewed in his declaration; to this, Parmenter 
pleaded there was no ſuch record of outlawry; the plaintiff replied 
guad habetur tale recordum. The plaintiff's attorney diſcovering that 
there was a miſtake in the record of outlawry, applied to the proper 
officer to amend the ſame, agreeable to the exigent and proceedi 
that had been upon the outlawry, who told him he would take care 
to · ſet it right; accordinely- the officer (filacer) applied to the court 
at the ſide. bar, and obtained of courſe a rule to amend the record of 
autlawry by the proceedings which had been thereupon, but without 
acquainting the coutt at the ſame time that Parmenter had pleaded. 
Nul tiel record. And now upen ſhewing cauſe why this — 
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"fe ſhould not be ſet afide, the court ſaid they would not fuffer a 
de bar rule to ſtand which had been obtained in this unfair man- 
ner, in not acquainting them with the whole circumſtance of the 
matter, and that they would not ler the amendment be made with- 
out hearing Parmenter, who was greatly affected thereby; for if 
the record. of the outlawry was not agreeable to the declaration, 
Parmenter at prefent had a very good defence in pleading Nui trel 
record ; ſo the fide dar rule was difcharged per tetam curiam. But 
afterwards at another day this term, the court, upon heating counſel 
on bock ſides, ordered the amendment to be made in the entry of 
the outlawry agreable to the proeeſs, and the officer to pay defeu- 
dant his coſts, and che defendant te have liberty to plead 4 nouo. 


Between the Parifhes of Sheepthead in Leiceſterſhire 
and Milburn in Derbyſhire. B. R. 


777 O MAS Membury a certificate-rman came from the pariſſi of 8 1225. 
Sheep/head to the pariſh. of Milburn, by a certificate dated No- g. hoclmsſter 
vember 1733. was a ſchoolmaſter, and taught the charity-fchool whois a cer- 
there until his death in 1743. but in what manner he was admitted — 
to this ſchool it does not appear, but only in general that he offi- emen. 
ciated till his death. That lady Ann Haſtrngs had by deed conveyed' 

to truſtees ten pounds per ann. in truſt. to be paid to the vicar of 

Milburn for the time being, for the charity-ſchool ; that this 10%. 

per ann. had not been appropriated to any other uſe than paying it 

to the ſchoolmaſter; and whether Thomas Membury had gained a 
ſettlement at Milburn, either as ſerving, an office, or as aving a 

trechold in the ſchool of 10/. a year, was the queſtion; and the 

ſeſſions were of opinion, and declared he gained a ſettlement there, 

as having had a freehold in the ſchool 


But fer ctriam, (abſente Feſter J.) a ſchoolmaſter is not an office, 
but only an employment; and what intereſt Themas Membury had 
in the ſchool, whether for life, or how otherwiſe, or how he was 
admitted to, or came into this employment, does not appear; and 
that the vicar is the perſon intitled to the 10 J. fer ann. and not 
chooſing to teach the ſchool himſelf paid it to this poor man as his 
deputy, which could not gain a ſettlement for any perſon whatever; 
ſo the order was quaſhed. Mr. Gundry, Mr. Ford and Mr. Wilmot 
of counſel for Sheepſhead; Sir Jabn Strange and Floyd for Milburn. 


— 


Martindale | 


— 


9 
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Martindale verſus Fiſher. 4 


Averment. 1 \HIS is a fpecial action upon the caſe, wherein the plaintif 
—— * ſets forth in his declaration that an borſe- race was agreed tg 
* be run between an horſe of the plaintiff and one of Sir Marmagu 
deration in an Myvill's, and that in conſideration that the plaintiff had agreed to 
— an deliver to the defendant three yards and one eighth of cloth, the de. 
without aa fendant agreed to pay tothe plaintiff 51. 125. 6d. in caſe Sir Mary. 
averment of dufte J{y72;1/'s horſe ſhould beat the plaintiff's horſe, but if the plain- 
— tiff's horſe beat Sir M. W.'s then defendant to pay nothing for the 
promiſe of cloth; and avers, that Sir M. V.'s horſe won the race; upon the 
Plaintiff. general iſſue there was a verdict for the plaintiff. It was noy 
moved in arreſt of judgment, and the exception taken to the de- 

claration by ſerjeant Bootle was, that it is not averred in the de. 

claration that the cloth was delivered to the defendant ; but to this 

it was anſwered by Mr. Ford, and reſolved by the court, that 

this was an action founded on mutual promiſes, and that here was 

only promiſe for promiſe, and therefore it was not neceſſary for the 

plaintiff to make an averment in his declaration of the delivery uf 

the cloth; and the court ſaid the caſe of Vicho'sand Raynbred, Hob. 

88. is in point. Denniſon ] ſaid, that where a plaintiff declares that 

in conſideration he the ſaid plaintiff would deliver to the defendant 

a piece of cloth to the defendant, that the defendant ſhould pay ſuch 

a ſum of money for it, in that caſe an averment of the delivery of 

the cloth is neceſſary ; but if plaintiff ſtates an agreement, and then 

lays it that in conſideration of ſuch a promiſe or agreement, Gs. 

there is no need of an averment. So N. B. the difference. And 

the Poſtea was ordered to be delivered to the plaintiff, Vid Hy, 


106. Yelv,136. 1 Lev. 293. Hard. 103. 


Vavaſor & al Exccutors ver/us Faux. In Error. B. R. 


Several judg- HIS was an action of debt brought in the court below by 
—— Faux againſt Vavaſer and two other perſons executors; one 
tors defen- of the defendants pleaded Plene adminiſtravit generally, upon which 
2 — Faux took judgment againſt him de afſets in futuro quando accide- 
join in bring. 74771; the other two defendants pleaded judgments & plene admini- 
ing error, is ſfraverunt ultra; Faux replied that the judgments were obtained 
bad. fer fraudem, and upon the trial had a verdict, whereupon thoſe 
two defendants brought a writ of error; ſome trifling objections not 
worth ſetting down were taken to the declaration, and the court ſaid 
the only queſtion here was, whether this writ of error was properly 
brought by the two defendants below, without joining the other 


defendant, againſt whom there is judgment de af/ets in futuro; and 


kn i & © a Yfkhfa © 89 Fo i. 
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if there be any material ex ception to the declaration, the judgments 


muſt be reſerved in toto; and they were of opinion at preſent that 
all the three defendants below ought to have joined in bringing the 


writ of error, and that they not all joining, is an objection t hat 
cannot be got over. Ulterius corcilium. 


And afterwards this point was ſpoken to again June 24, 1745. 
when the writ of error was quaſhed without coſts. Vide 2 Stra. 
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Noke and Chiſwell verſas Ingham. In Error. B. R. 


N an action upon ſeveral promiſes brought in the Common Pleas In ar affurp- 
I by Ingham againſt Noke and Chiſwell jointly as partners; Note +> ger 
pleaded a judgment recovered in C. B. by Ingham againſt them both fever in 
upon the ſame promiſes; {ngham replied nul tiel record, and upon pleading, a 
iſſue thereon judgment was given againſt Mete, and a writ of in- —— 
quiry of damages awarded; and final judgment; Chifwe!l the other as to one, and 
defendant pleaded that he was a bankrupt, and that the cauſe of : — — 
action aroſe before he was a bankrupt ; and upon this iſſue is 2810 4 0 
joined, whereupon the plaintiff 7:2ham below entred a noll-[proſequi, the other. 


viz. that he will not proceed any further as to the iſſue joined be- Bankrupt. 
tween him and Ch:/avell, 
b Jamey 15. 


And now upon a writ of error brought, Mr. Ford for the plain- 
tiff's in error objected, ½, That this being an action againſt two per- 
ſons upon a joint contract, and the plaintiff below having entred a 
nolle prgſegui as to one of them, hath thereby diſcharged them both; 
2dy, He objected that the entry of the n:/l? proſigui being by 
attorney was erroneous, for it ought to have been by Iigbam in 


perſon, 


And in ſupport of the firſt objection was cited Boulter v. Ford, 
1 Sid. 76. which was covenant againſt two, who covenanted to 
build a houſe in a workmanlibe manner; one pleaded performance, 
and upon trial it was found for him, the other ſuffered judgment to 
go by default; and it was held by the court, that the verdict having 
found the covenant performed, diſcharged them both, and that both 
detendants ſhould have their colts. Blake's caſe, 1 Sid. 378. was 
allo cited to ſhew that in all caſes where an action is brought upon 
a joint contract againſt ſeveral defendants, and one of them is diſ- 
charged by nonſuit of the plaintiff, they ſhall thereby be all diſ- 
charged. And to ſupport the ſecond objection, Co. Jac. 211. 
8 Rep. 58. Co. Lit. 181. 6. 


Serjeant Draper for the def:ndant in error, 1/7, By the ſtatute of 
10 Anne, c. 15, the diſcharge of a debt as to one partner becom- 
PakT II. Aa ing 
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Cro. Car. 239, 
243. 


— 


ing a bankrupt ſhall not diſcharge the other partner. 2dly, There 


is a great difference between a nolle protegui and a retraxit, the firſ 


being only in nature of nonſuit, and is no bar to a future action 
for the ſame cauſe, but the latter is a bar to a future action, and 
ſo a compleat diſcharge thereof; for it is conſidered as a departure 


in deſpite of the court, and is uſed to ſhew that the plaintiff ceaſes 


Difference 
between a 
nolle proſequi 
and a retraxit. 


to proſecute his whole ſuit for ever; but a nolle proſegur may be ag 
to part; and the action may be brought againſt both partners, though 
one pretends to be a bankrupt, for the plaintiff may falſify the cer. 
tificate of the bankrupt. Stat. 5 Geo. 2. for it the plaintiff be obli- 
ged to proceed againſt one only, he will lie under great difficulties, 
becauſe he muſt then ſet forth that the other is a bankrupt, -which 
is a matter out of his knowledge. As to the objection to the man- 
ner of entring the nolle proſequr, precedents are in various ways, ſome 
that the party came (not ſaying either in perſon or by attorney) 
others, that he came by his attorney. 1 Saund. 202, 205, 39, 
342, Co. Ent, 172. b. there it is by attorney, Raft Ent. 654.6, 


Lee Ch. Juſtice : It is agreed on all hands, that in treſpaſs againſt 
ſeveral, the plaintiff may enter a nolle proſequi as to one, and that 
will not diſcharge the other, and therefore I cannot ſee why it may 
not be done in this caſe; and I do not ſee how ſo proper an advan- 
tage can be taken upon the fat. Anne, (as to the bankrupt) as is 
now taken by the entry of this nolle proſegui; a retraxit is a total 
relinquiſhment of the ſuit, and has a very different operation from 
a nolle proſegui; I am of opinion that the judgment ought to be 
affirmed : Mrigbt J. of the ſame opinion; Denniſon J. of the ſame 
opinion; and further ſaid, that the plea of the bankrupt is not a plea 
to the action, but only a perſonal diſcharge; but that if gne defen- 
dant was to plead a plea that was to go to the action of the writ, 
he thought it might then have a different conſideration ; but that 
is not the caſe here; this caſe is exactly the ſame as where an action 
is joint and ſeveral, for the ff. 10 Annæ, c. 15. has made the part- 
ner (not a bankrupt) liable for the whole debt; and I never ſaw a 
declaration where upon a joint contract it was ſuggeſted that one of 
the defendants was a bankrupt; and it might be doubtful at the time 
of bringing the action whether the perſon was a bankrupt or not; 
and I think this the moſt proper way of declaring, and the moſt 
proper form of entry ; and this caſe is the very ſame, (as to this 
matter of entring a nolle proſequt,) as if it had been treſpaſs againſt 
ſeveral defendants. The judgment was affirmed, 
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Coleby ver/us Norris. May 14, 1745. B. R. 


Copy of meſue proceſs was ſerved upon the defendant, which The date of a 
upon the backfide thereof was dated at a day to come (20 M __ — part 
1745.) and even after the return of it, the proceſs itſelf was ſo like- a. be right 
wiſe; Lawſon moved to ſet aſide the writ ; but per curiam, (ab- it is well 
ſente Lee C. J.) the indorſement of the date on the back of the writ en. 

is no part of the writ, the 27% being right is ſufficient, and he took 


nothing by his motion, 


Serjeant ver/us Read. B. R. 


HIS is an action of treſpaſs againſt the defendant, wno is ſer- 2 Sa. 1228. 
vant to the corporation of Penſance, for taking and carrying 5, ©:  . | 

away three buſhels of barley ; the defendant pleads that one Richard rs. 
Daniel was ſeiſed in fee of the manor of Penſance, in which there buſhels of 
was a quay or pier which was parcel of the ſaid manor, and that — — 
he and all thoſe whoſe eſtate he had, at their own coſts and char- cargo brought 
ges for time out of mind, had repaired and ought to repair the ſaid — — 
quay or pier, and had of right taken a reaſonable duty called buſhel- , 28 
age, to wit, three Wincheſter buſhels of barley out of and for every 
ſhip's cargo of barley brought upon the ſaid quay to be exported in 
any ſhip ; and that he the ſaid Richard Daniel, by indenture of bar- 
gain and ſale, for the conſiderations in the ſaid indenture mentioned, 
conveyed the ſaid quay or pier to the corporation of Penſance, to hold 
to them and their ſucceſſors in fee farm for ever; and that by virtue 
of the ſaid bargain and ſale, and of the ſtature of uſes, the ſaid cor- 

ration became ſeiſed in their demeſne as of fee, then he ſhews 
in his plea that the plaintiff brought upon the ſaid quay, a ſhip's 
cargo of barley containing 1200 Wincheſter buſhels to be exported ; 
and that he, as ſervant to the corporation, and by their command, 
took out of the ſame ſhip the three buſhels of barley in thedeclaration 
mentioned, as it was lawful for him to do by virtue of the ſaid pre- 
ſcription; the plaintiff replies that the defendant took the barley of 
his own wrong, and traverſes the preſcription; and thereupon iſſue is 
Joined, and a verdi is found for the defendant in favour of the 
preſcription. | 


And now it was moved in arreſt of judgment on the bebalf of 
the plaintiff by Serjeant Belfield, Mr. Banks, and Mr. Gould, and two 
exceptions were taken. 


V, To the preſcription: That notwithſtanding the jury have 
found for the defendant, yet that the preſcription is void in law, 
2 as 


— 
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as being both uncertain and unreaſonable, as to take a certain quay. 
tity out of an uncertain one, no body being able to ſay how much 
was a ſtip's cargo; and it may be a ſmall or a large cargo, and three 
buſhels out of each ſuch different cargoes can never be a reaſonable 
proportion; alſo that the preſcription is not properly pleaded, be. 
cauſe it is without exemption to any perſons whatever, and that 
it is well known, tenants in ancient demeſne might be exempted, 
and ſo are the precedents with reſpect to tolls; alſo that it was un. 
reaſonable in this, that a man might bring corn in order to be ex. 
ported, and yet not export but carry it back again, in ſuch caſe to 
take three buſhels would be unreaſonabl:. 


Io this it was anſwered by Sir John Strange, Mr. Gundry, Ser. 
jeant Draper and Mr. Henley for the defendant, and reſolved by 
Lee Ch. Juſtice and the whole court, that the word cargo is a mer- 
cantile term, and very well underſtood when referred to a ſhip, and 
is ſufficiently certain; and this caſe is very much like the caſe of 
ſtallage, the party bringing his corn to thequay having an eaſement, 
the owner of the quay a damage; ſo in Lutw. 1519. There was a 
preſcription for ſo much money for ſetting up a ſtall in a fair, and 
for ground near the ſtall; and it was objected this was uncer- 
tain how much ground ; but it was held a good preſcription, for 
the quantity of ground near a ſtall is to be determined by the uſage 
of the fair; and the caſe in T. Ravm. 233. is not like the prelent 
caſe, for the objection of Lord Hale was there, that it did not ap- 
pear what quantity of ſalt was in the ſhip, and perhaps there might 
not be above two buſhels, but in the caſe at bar, the quantity of 
barley appears; and as to the manner of pleading this preſcription 
without excepting any perſons, if it had been pleaded otherwilc it 
would have been wrong, for this is a general preſcription. 


The 2d exception was to the title made to the corporation, that 
the indenture of bargain and ſale made by Richard Daniel to the 
corporation, is only ſaid to be for the conſiderations therein men- 


_ tioned, whereas it ought to have been pleaded to have been in 


conſideration of money, or for a valuable conſideration, and that 
nothing can paſs by bargain and ſale without a pecuniary ſatisfac- 
tion, I Lev. 170. 1 Rep. Mildmay. 3 Lev. 233. Mo. 569. 


To this it was anſwered and reſolved by the court, that 3 Lev. 
233. was the only caſe cited like to this, and which the Chief Ju- 
ſtice ſaid he did not well underſtand; that the caſes mentioned were 
upon demurrer, but this is after a verdict; and it is further pleaded 
in this plea, that by virtue of the indenture, which was made (0 
long ago as 1614. the corporation entred and were ſeiſed, and there- 


fore the court will intend there was a good and yaluable conliders- 
tion, 


* 
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tion, eſpecially as the plaintiff has not thought proper either to 
crave oyer of the bargain and ſale, (of which there is a profert in 
curiam) or to demur to it, which he ought to have done if he had 
thought it inſufficiently pleaded, and if it be not fo well pleaded 
as it might have been, he is now too late after the verdict to take ad- 
vantage of it, it might have had another conſideration upon demur- 
rer. Judgment for the defendant. 


Rex ver/us Bull. B. R. 


. . fo Qif 
againſt Bull for practiſing as an attorney when he was under- — 


ſheriff, but it was refuſed becauſe the affidavit upon which he mo- while be was 
ved, only ſwore that he practiſed as an attorney, without mention- under-ſherilf 
ing what particular acts he did as ſuch, that the court might judge 

whether ſuch acts were practiſing as an attorney. Lee Ch. Juſtice 

faid an information was granted againſt one Huf, underſheriff of 
Huntindonſhire for the like offence, 


8 * R. Lloyd moved for an information upon the flat. H. 5. c. 4. Information 
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Walker verſas Robinſon. B. R. 


| RESPASS for aſſaulting the plaintiff, ſtopping his was 
| ; 1 - 2 Stra. . 
gon, and taking away a cart-rope; the defendant by way of . 


juſtification pleads that Doncaſter, the place in which, — 


Fc. is a borough by preſcription, and that th 
have a right to toll of all goods — through the — —— 


deration of repairing the ſtreets thereof; that the plaintiff was paſ- — — 


defendant, as collector of the toll, demanded I 
„as C II, of him two ; 
that the plaintiff refuling to pay it, he took the n— — ai 


ſtreſs; the plaintiff by his replication ſays, that the defendant did 
Part I. Bb not 


ling through the town with his waggon loaded with goods, and the 43 Elia. e. 6. 
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not demand the two pence before he diſtrained the cart and 
thereupon iſſue is joined, and a verdict is for the plaintiff, and one 
ſhilling and fix pence damages. This cauſe was tried before Mr 
Juſtice Furnert, who certified upon the Hat. 43 Elis. c. 6, upon the 

* poſted in theſe words, ©* do hereby certify that the damages to be 
«© tecovered in this action do not amount to forty ſhillings, but ty 
© one ſhilling and fix pence, and no more.“ 


Bootle ſerjeant came up laſt term, and moved for full coſts; and 
now Poole for the defendantin ſhewing cauſe, inſiſted that the plain. 
tiff was intitled to no more coſts than damages in this caſe, which 
is expreſſly within the fat. 43 E/zz, c. 6. That in any action per. 
ſonal brought in the courts at Weſtminſter not being for any title to 
lands nor for a battery, if it appear to the Judge who tries the cauſe, 
and be ſet down by him that the damages ſhall not amount to 40 
ſhillings, or above, the court (hall not award coſts to the plaintif 
any greater or more than the ſum recovered ſhall amount to, but 
leſs, at the diſcretion of the court.“ It was inſiſted by the Serjeant, 
that there being an aſportavit laid in the declaration, increaſe of 
coſts had always in ſuch caſe been given by the court; to which it 
was anſwered, that all thoſe caſes were upon the conſtruction of 
the 22 & 23 Car. 2. cap. . that where there is an aſporzavit, the 
Judge cannot certify upon that ſtatute, but ſuch caſe is within the 
ſtat. of Glouc. it does not therefore follow but that an aſportavit mzy 


be within this tat. 43 Elz. 


It was alſo inſiſted for the plaintiff, that in caſes of ſpecial plead- 
ing, if a verdict be for the plaintiff, the court has always awarded 
an increaſe of coſts; to which it was anſwered that there can be 
no legal foundation for full coſts, unleſs the right of freehold comes 
in queſtion, or in a ſon afſault where the battery is confeſſed, for 
it would be doing contrary to the expreſs enacting claule of the ſet. 
43 Eliz. And the caſe of Butler and Reeves, Gilb. Rep, 19 5. was 
upon the ſtat. Car. 2. In the caſe of bite v. Smith in C. B. Paſ- 
che 1744. for taking and carrying away ſand, there was a verdi& 
for the plaintiff, and leſs than 40 ſhillings damages; and Willes Ch. 
Juſtice certified they were the proper damages upon this ſtat. 
43 Eliz. And the court would not allow more coſts than damages. 
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Bootle Serjeant replied, that the ſtatute of 43 Eliz. as to this mat- 
ter has never been put in ure (before the late cafe in C. B, mention- 
ed,) and that is a virtual repeal of ĩt according to Co. Lit. 81. and he 
faid that the ſtar. 22 & 23 Car. 2. was a repeal of ſtat. 43 Ez. 
pro tanto. 

Ute Ch. Juſtice: Although I do not remember that the ſo. 
43 Elix. c. 6. was ever put in ure, yet it is a ſubſiſting ſtatute, = 
3 N 


1 "> 2 — * * 


— 


Trinity Term 18 & 19 Geo. 2. 1745. 975 


if this caſe be within it, we muſt judge accordingly, for I do not 
know that this court has any power to diſallow acts of parhament; 
this is merely a perſonal action, where no freehold was in queſtion 
neither was there any battery, but only an aſſault, and as the Judge 
who tried the cauſe has certified that 15. 69. are the damages, I think 
there is nothing to take it out of the ſtat. 43 Elia. 


Wright Juſtice, ad idem. 


Denniſon Juſtice : This is a new caſe; I have heard it ſaid that 
this ſtat. of 43 Eliz. c. 6. had been explained away, but imagine 
that aroſe from its never having been put in ure, This ſtat. of Elz. 
was intended to explain the ſtat. of Glouc, which was evaded by lay- 
ing the damages in the declaration above 40 ſhillings, and was to 
enforce the true meaning of the ſtatute of Glouc. and therefore en - 
acted, that if the Judge would certify that the damages given were 
the proper damages, and which the jury ought to give and no more, 
ſo that it might appear that the action ought properly to have been 
brought in an inferior court, then the ſuperior court was to allow 
no more coſts than damages. I confeſs I think there are many 
ations, and that this is one of them, where neither the freehold 
may come in queſtion, nor any battery confeſſed or proved, very 
proper to be brought in a ſuperior court, though the damages ma 
not amount to 64. for the quantum of damages here are not ſomuc 
the matter in controverly, as the preſcription and right to the toll. 
The ſtat. of Elix. and that of 22 Car. 2. are very different, the firſt 
by certificate deprives the plaintiff of full coſts, the other by cer- 
tificate intitles him to full coſts; but notwithſtanding I think this 
a proper action to be brought here, yet as the Judge has certified, 
cannot ſee how this court can adjudge directly contrary to an act 
of parliament. The action of battery was poſſibly put into the ſte. 
43 E112. becauſe it might be then thought that ſuch action would 
not lie in the county court, and to be ſure it will not with vi ef ar- 
ms, but I do not know but it will lie without vi & armis. Foſter 
J. ad idem. And the rule to ſhew cauſe why the plaintiff ſhould 
not have full coſts was diſcharged per totam curiam. 


Between 
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Between the Pariſh of Petroch in Devonſhire 420 
-_ Stoke and Fleming. B. R. | 


* 
* . 
® 4 


A poor parifh NNE Giles was removed by order of two juſtices from Petri 
1 to Se Fleming; upon an appeal, the ſeſſions ſtate ſpecially, 
(without ſay- that Ann Giles was bound by indenture as a poor pariſh child, with 
— . ir conſent.of two juſtices, to Rebecca Gregory of the pariſh of Petroch, 
— over to ſerve from 173 3. the date thereof till her age of 21 (not ſaid ot 
to another, marriage, as directed by the tat 43 Elix.) that ſhe ſerved Rebecca 
ny 8 Gregery under that indenture five years till July 17, 1 38. when 
the lat ſerved. Rebecca Gregory agreed with Phillip Fowle of Stoke Fleming, to aflign 
| over to him her apprentice; accordingly Rebecca Gregory delivered 
up to Philip Fowle the indenture, and by an indorſement thereupon 
aſſigned to him all her intereſt therein; that upon the ſame day 


Ann Giles being then 14 years old, bound herſelf by another inden- 
] 
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ture to Philip Fovle to learn houſwifry, and to do ſuch other bu- 
ſineſs for him as he ſhould have to do, and ſerved him from that 


time till 1744. in the pariſh of S:oke Fleming; that the day before 0 
the order of two juſtices was made, the ſeſſions vacated the inden- i 
ture of apprenticeſhip, whereby the pauper was firſt bound to Re. 
becca Gregory, (but the court ſaid they could take no notice of ha- it 
becauſe it did not appear that this vacating the firſt indenture had p 
any influence upon the two juſtices in making their order.) | (i 

ag RY m 
Mr.. Gundry moved to quaſh the order of the two juſtices; th 
1/, Becauſe the firſt indenture was not made according to the tl 
43 Elia. which ſays that poor girls ſhall be bound to ferve till le 
21 or marriage, and it is till 21 abſolutely, which is void. 24), to 
That an infant has no power to bind herſelf, fo the ſecond inden- w 


ture is void; or if the firſt indenture ſhould be thought by the court 
to be well enough, yet there can be no legal aſſignment thereof, 


ſo ſervice under one or other of theſe will gain no ſettlement. 1 
| To this it was anſwered by Mr. Stracy, and adjudged by the 

court, that the firſt indenture is well enough and only voidable, and co 
it is ſtated there was an indorſement whereby Rebecca Gregory al- ab 
ſigned all her intereſt and term to come in the apprenticeſhip, and po 


the girl binding herſelf to Philip Fowle, is only her conſent ts 
go to ſerve him. To be ſure ſtrictly ſpeaking, an apprentice can- 
not be aſſigned over by law, except in London by the cuſtom. Ia 
the caſe of St. Nicholas and St. Peter's Ipſwich, where a boy was 
bound under the 43 E!:z. for four years and ſerved them, the court 
held he gained a ſettlement; ſo the order of the two juſtices was 
confirmed, the pauper having gained a ſettlement at Stoke Fleming, 


where ſhe laſt ſerved. 
Rex 


Trinity Ter m 18 & 1 9 Geo. FA” 1745. 97 


Rex verſus Gilbert. B. R. 


EF END ANT was brought up by a habeas corpus, upon Alittiog in 
the return whereof it appeared that he was committed upon — 
the flat. 9 Geo. 2. for being taken with fire-arms in company with by che tar. 
ſeveral other perſons felonioufly aſſembled, aiding and aſſiſting in 18 Geo. x. 
the clandeſtine running of goods; Mr. Smythe moved that he might 
be admitted to bail, as being pardoned by the fat 18 Geo, 2. But 

curiam, This offence is not pardoned by the ſtatute, and the 
defendant if he thinks proper, may upon his trial plead the ſtatute, 
but, as at preſent adviſed, we think this crime is not pardoned by 


the 18 Geo. 2. ſo the priſoner was remanded, 


Simmonds verſus Parmenter & al'. B. R. 


As E upon a joint bill of exchange, one defendant is outlawed, Where the 
and the plaintiff declares againſt the other ſetting forth the out- — 2 

lawry; the defendant craves oyer of the original writ and record of him of a re- 

outlawry thereupon, and then pleads nul fiel record, without inſert- un which i 

ing the cyer which he had craved and had; the plaintiff replies — 

quod habetur tale recordum, and after the paper-book was made up, be need not 

it was moved by Serjeant Wynne and others on the behalf of the _ — 

plaintiff, that the defendant might be obliged to inſert the oer x 

(which he had craved) in the paper-book. But per curiam, Such a 

motion was never known, and if the plaintiff had a mind to ſet forth 

the oyer or record of outlawry, he may do it in his replication; for 

the party who has had oyer may do as he pleaſes, whether he will 

ſet it forth in his plea or not; ſo the plaintiff then moved for leave 

to amend his replication, by inſerting the record of the outlawry, 


which was granted upon payment of coſts, 


Cited 2 Lutw, 1695. and 2 Barnes 266. Weavers Ce. v. Ware 
1 Barnes, Spinks v. Bird, 66. | 


N. When cher of a bond is demanded, the defendant, when he 
comes to plead, ſeldom ſets forth the whole bond, but only the 
obligation or condition, or ſo much thereof as makes for his pur- 


pole, 


Parr I. Ce Cooke 


—— — 
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Cooke ver/us Berry. B. R. 


Newtral SS UMP SIT upon a promiſſory note; defendant pleg 
W A that the plaintiff accepted of ſome cheſts of tea in Lows 
evidence upon which iſſue was joined, and there was a verdict for the defeq. 
which might dant; it was now moved on behalf of the plaintiff by Sir Jobn 
— Strange and Mr. Crowle for a new trial, upon an affidavit that the 
the trial. plaintiff took this to be a ſham plea, and that he had a letter under 
the defendant's own hand, wherein it appears the defendant had dif. 
poſed of the tea to another perſon, and wherein the defendant (ay; 
he will pay the plaintiff his money due upon the note, which 
letter the plaintiff did not produce at the trial, thinking the ple 


was a ſham, and that the defendant could not poſſibly prove it. 


In a fei. fa on But per curiam, New trials are never granted upon the motion of 
2 judgment a party where it appears he might have produced and given material 
— 8 t evidence at the trial if it had not been his own default, becauſe it 
and omits to would tend to introduce perjury, and there would never be an end 
— — — e of cauſes if once a door was opened to this. Suppoſe in a ſcire facia 
515.0" upon a judgment, the defendant has a releaſe, he is ſummoned, and 
querela. has an opportunity of pleading it, and dues not, he ſhall never have 

an audita querela ; this is a very ſtrong caſe at bar, for the plaintif 

has notice of the defence of the defendant in his plea, and ought to 
2 Salk, 653 have come prepared to falſify it at the trial. And Denniſon J. (aid 
2 Mod. — he remembred a caſe of a horſe plea, where the defendant pleaded 
222, he gave the plaintiff a horſe in ſatisfaction ; plaintiff looked upon it 

as a horſe (or ſham) plea indeed; but the defendant at the trial pro- 

ved it a true plea, Rule to ſhew cauſe why there ſhould not be a 


new trial was diſcharged. 


Barlow ver/us Evans, B. R. 


Scire facias CIRE facias againſt bail upon a writ of error of a judgment in 
agzinſt bail in *- the Common Pleas for certain damages, ſetting forth that 4, 
. © recovered againſt B. certain damages, and that the defendant bound 
damages in himſelf in a recognizance in 193 J. to be levied upon his lands and 
the C.B. maſt chattels, in caſe the plaintiff in error did not proſecute his writ 
cauſe why the Of error with effect; then the ſcire facias commands the ſheriff to 
plaintiff ſh-uld give notice to the defendant (the bail) to ſhew cauſe why the plain- 
I ge tiff ſhould not have exzcution of the damages aforeſaid, according to 
debt aforeſaid the form of the recog nizance aforeſaid ; the defendant demurs, and 
and oot da · ſhews for ſpecial caute that the word damages aforeſaid is wrong, 
Oe and that it ought to be deb? aforeſaid ; the plaintiff joins in demu- 
rer. | 


Fer 


Trinity Term 18 & 19 Geo. 2, 1745. 


| the defendant, inſiſted that a ſeire facias is a new action, 
LO nature of a declaration. 1 ff. 290. 6. And that if an 
adion had been brought upon the recognizance it muſt have been 
debt; and here the demand is not of damages and coſts in the ori- 
ginal action, but of the ſpecific ſum of 193 J. entered into by the 
recognizance, and ſo prayed judgment that the ſcire faciat might 
be quaſhed. 


ze Robinſon for the plaintiff, inſiſted it is well enough, for the 
Ma 225 the Iefendant to ſhew cauſe why the plaintiff 
ſhould not have execution of the damages aforeſaid, according to the 
arm of the recognizance aforeſaid, and the word damages may be 
conſidered only ſurpluſage. 


But per curiam, This is upon a ſpecial demurter, and the parti- 
cular defect in the writ is pointed out, which the plaintiff might 
have amended ; it ought to have been to ſhew cauſe why the plain- 
tif ſhould have not execution of the ſaid debt of 193 J. according to 
the form of the recognizance aforeſaid, and no caſe has been cited 
to ſhew that wherever a defect has been pointed out by a demurrer, 
that the court have confidered ſuch fault a ſurpluſage, and the 
ſaid they thought it was not ſurpluſage. Judgment that the writ 
be quaſhed. 


Douglas ver/us Hall. B. R. In Error. 


RESPASS, aſſault and battery in the C. B. Not guilty, Quod cum in 
verdict and judgment there for the plaintiff below, Error 1s — — 
brought, and upon the common errors aſſigned, it is objected for , — — 
the plaintiff in error that there are two counts in the declaration, and error e C. B. 
both of them are by way of recital with a quod cum, 5c. which is 
error, and cited by Mr. Stracey, 2 Lev. 200. 2 Bull. 206. 2 Sho, 2 Salk, 636. 
27, 295, 447, and Norman v. George, Hil. 4 Geo. 2. which was 
treſpaſs, aſſault and battery in C. B. and error after a verdict for the 

laintiff below, and was the very ſame point as now at the bar, and 


e ſaid he was informed the judgment was reverſed, 


Draper Serjeant on the other fide, admitted all the old caſes to 
be as cited, but inſiſted that of late it had been otherwiſe reſolved, 
and that the count might be made good by the writ which is ſet out 
in the declaration, and is affirmative ; and to ſhew that counts in 
treſpaſs are helped by the writ-part of the declaration cited 1 Sid. 
137. and Franklyn v. Reeve B. R. Mich. term 9 Geo. 2. error of a 
Judgment from the C. B. in treſpaſs, where after the ſetting out the 
writ in the declaration the plaintiff counted for taking and carrying 
away divers loads of dung and foil, without ſaying of his the ſaid 


P laintiffs, 


100 Trinity Term 18 & 19 Geo. 2. 1745. 


plaintiff's, and the court held it was made good by the writ-part of 
the declaration, 


Lee Ch. Juſtice : The caſe of Norman and George was the very 
ſame as this, but what judgment was given I cannot ſay, or whether 
any: But as at preſent adviſed Ithink this declaration is well enough 
it ſets forth the writ, that the defendant was attached to anſwer the 
plaintiff of a plea of treſpaſs, wherefore with force and arms, Gs. 
and then the declaration upon that writ is guod cum, &c, the writ 
and count may be conſidered as one, and I think the guare vi & 
armis in the beginning is a ſufficient averment. 1 Sid. 150, 18). 
1 Lutw. 1509. Cro. El:z. 185, 198. to ſhew that the writ and 
count are one: upon the whole, I think the guod cum is helped by 
the quare vi & arms, &c. I do not indeed remember any caſe in 


this court by bill where this fault has been helped, 


Wright Juſtice inclined to the ſame opinion, and faid that by the 
note he had of Nerman and George, no judgment was ever given 


in it. 


Denniſon Juſtice : I am glad the court is inclined to get over this 
objection; I heard the caſe of Norman and Geerge ſpoken to, andthe 
difficulty with the court was, that where any thing is objected as a 
variance between the count and the writ upon a writ of error, they 
thought they could not take notice of it without the writ was brought 
hither ; this ſtuck with them at that time Where the writ is ſet 
out in the declaration in C. B, it ſhall be taken to be as ſet out, 
2 Vent. 153. 2 Lutw. 1180. The preſent caſe in ſhort is this, 
that the defendant was attached to anſwer why he affaulted the 
plaintiff, then he counts upon the writ with a guod cum, &c. I think 
we may reject the guod cum as ſurpluſage, and why ſhould we not 
do it as well as where a man's name is miſtaken ; it may be called 
a variance, but I think it is a very immaterial one after the merits 
are tried. Perhaps it might have been bad it the defendant had de- 
murred to it, but I am much inclined to think it well enough upon 


a writ of error after a verdict. 


To be ſpoken to again. 


But I ſuppoſe it was never ſpoken to again, the plaintiff in error 
ſeeing the court incline againſt him. 


Ouſton 


” - 


———— 
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Ouſton verſus Hebden. B. R. In Prohibition. 

ULE to ſhew cauſe why a prohibition ſhould not go to the tee,, 
court of Admiralty ; the defendant Hebden being a part- MWner are ſeveral 
of the ſhip Scarbrs, procured a warrant from the Admiralty and ar- part-owners 


1 


fa ſhip, the 
reſted her in port. | on ven —— 
The ſuggeſtion for a prohibition ſets forth the proceedings in the reid 8 


Admiralty, ſtates the libel, which is, that this ſhip was built at Admiraky, 

Scarbrs, that the builder ſold one third part of her in ſixteen parts, ud compel 0 

retzining the other two thirds of her to himſelf, that the whole ny Ga 

ſhip is worth about 500/. that the builder mortgaged his two thirds, others before 

and died, and that his widow and repreſentative ſold the ſame ab- — — be 

ſolutely to Olen, who is now the maſter as well as owner of two Ie out 

thirds; that this ſale to Ouſton was made without the conſent of the o port. 
other part-owners, and without any ſecurity given to them by O 

tan; that he being maſter and chief part-owner, inſiſted upon going 

a voyage againſt the will of the other part-owners; that he refuſed 

to pay them for their ſhares, (they defiring not to continue any lon- 

ger part-owners with him) or to ſell the ſhip and diſtribute the mo- 

ney among them in proportion; and then the libel concludes pray- 

ing the ſhip may be ſold, or that they may have ſuch other reme- 


dy as may be thought proper by the Admiralty, 


Oufton in his anſwer to the libel ſays, that Hebden's ſhare is not 
worth more than 50 /. that the other parts are worth 450 J. that the 
other part-owners agreed to his (Ozfton's) purchaſe, and did not 
inſiſt upon his giving ſecurity before the inſtitution of the ſuit in 
the Admiralty; and then he ſays, that there is no ſuch uſage as 
ſet forth in the libel for the court of Admiralty to ſell the ſhip, and 
fays that he inſiſted the ſhip ſhould go the voyage, and it is ſug- 
geſted for a prohibition that the Admiral has no juriſdiction in port. 


Doctor $!rahan againſt a prohibition: The ſuit in the Admiralty 
is inſtituted againſt the ſhip and not the perſon, and it is clear the 
Admiral has juriſdiction in this caſe from many authorities; from 
the laws of Oleron made in that iſland by Richard 1. when he came 
from the holy land, Prynn. 121. and he cited /taf. 4 Ann. c. 16. as to 
ſeaman's wages; and ſeveral orders of council, vis. of 14 December 
1644. and in March 166 5. and an agreement between all the Judges 
of England and the Judge of the Admiralty of 18 February 1632. 
which was confirmed by the King in council, and ordered to be 
regiſtred among their orders, a copy whereof is in Prynn. 


PART 1, Dd Serjeant 


— 
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Serjeant Bostle of the ſame ſide: The defendant being a part- 
owner is in the nature of a tenant in common, and there is no re- 
medy for one tenant in common againſt another at common law for 
diſpoſing of the whole ſhip, and ſo is 1 Lev. 29. Lit. ſec. 323. 
T. Raym. 15. And where there is no remedy at law, this court will 
not grant a prohibition to the Admiralty. Vide 1 Roll. Abr. 530, 
C. pl. 3. 1 Ld. Raym. 223. Fitzgib. 192. 


Poole of the ſame fide: This is not a common law queſtion touch 
ing property, for the reſpective ſhares of the owners are admitted 
upon the face of the pleadings, but the queſtion is concerning the 
exerciſe of property, and as this is a matter for which no remedy 
can be had at common law, this court will not grant a prohibition; 
courts of law can iſſue no proceſs to prohibit waſte, and do not take 
cognizance thereof until aſter it is done. To ſhew this ſuit is pro- 
perly inſtituted, Sin. 230. And there is no want of juriſdiftion, nor 
of a proper trial in the Admiralty, and the ſuit there is zu rem, and 
not in per ſonam. 


Sir Themas Beetle for a prohibition : This whole tranſactio nap- 
ears to be at Scarbrs, from whence the pars may come and it is 
univerſally laid down in our books, that the Admiralty has no ju- 
riſdiction of matters done at land, whether here, or beyond ſea, and 
if a contract be agreed upon at ſea, and ſealed and finiſhed at land, 
it is the ſame as if the whole had been made at land they pray to 
have the ſhip ſold, the moſt that can be done is only to oblige Ouſ- 
ton to give ſecurity. 


Lee Ch. Juſtice : Are you willing to give ſecurity ? 


Sir T. Bootle : We muſt take it as it appears upon the libel, 
which contains more than the Admiralty has juriſdiction of, vig. it 
prays a ſale of the ſhip; the caſes cited by the Doctor only ſhew that 
the Admiralty has juriſdiction concerning thelaying of ſhips in port, 
and injuries done to one another in port, by laying too near, c. 
ſeaman's wages, Fc. but even in caſes of wages, if they are not 
in the common way, but by ſpecial contract at land, the Admiralty 
has no juriſdiction. As to the orders of council, this court never 
did nor ever will take notice of them, they are of no authority at 
all to a court or a jury, and I hope never will reach the juriſdiction 
of this court; and as to the agreement between the Judges and the 
Admiralty, that is of no authority at all. It is objected that a part- 
owner has no remedy at law againſt another, in anſwer, Carth. 26. 
Lord Holt was clear of opinion that one part-owner may have a 
ſpecial action againſt another for hindring him to go out with the 
ſhip. Vide 1 Ld, Raym. 223. | 


Mr, 
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MI. A. Fawkes of the ſame fide: The original juriſdiction of the 
Admiralty is either by the connivance or permiſſion of the common 
jaw courts ; the fat. of Ric. 2. and H. 4. are only in affirmance of 
the common law, and to prevent the great power the Admiralty had 
got by the laws of Oleron; and the true reaſon for their juriſdiction 
in matters done at ſea, is becauſe no jury can come from thence, for 
if the matter ariſe in any place from whence the pars can come, the 
common law will not ſuffer the ſubject to be drawn ad aliud exa- 
men; and this is the true touch ſtone to try whether the Admiralty 
has juriſdiction. 12 Rep. 129. Roll. Abr. 531. Owen 122, 
Brownl. 37. 2 Ro. Rep. 413. It appears Hebden, at Scarbrs, before 
a notary public proteſted againſt Oulon, or any other perſon's navi- 
gating the ſhip out of the port of Scarbrs, by the 4th article of the 
libel; from whence the pars may come; and in caſes between man 
and man the Admiralty has no juriſdiction. Cro. Fac, . Moore, 


891, 2 Rep. 49. Mo. 916. 


Whether the court of Admiralty can compel ſecurity to be given 
in this caſe has been vexata gue/tto, and that they cannot, ſee Hard. 
473. Carth. 26. 6 Med. 162. Though the Admiralty has no ju- 
riſdiction, yet a remedy may be had in the Hall; for in the caſe of 
Cobb and Maſters in Chancery, before Mr. Juſtice Parker, who ſat 
for the Chancellor, it was decreed that the greater part- owners 
ſhould not navigate the ſhip until ſecurity given to theothers; Mr. 
Hume and Mr. / awon were both of counſel in that cauſe; but ſup- 
poſe the Admiralty has a juriſdiction to compel a ſecurity, yet there 
is no ſuch thing prayed in the libel, which is only to ſell the ſhip; 
and I bumbly inſiſt there is no court whatever can compel any man 
to part with his property again his will. 


Lee Chief Juſtice : Generally ſpeaking, the court of Admiralty 
has no juriſdiction of matters or contracts done or made at land; but 
this particular caſe muſt be determined upon the whole caſe as it 
appears upon the pleadings; now the libel concludes with praying 
that the ſhip may be ſold, &c. Or that the party libelling may bave 
ſuch other remedy as that court ſhall think proper ; J have no doubt 
but the Admiralty has a power in this caſe to compel a ſecurity, for 
this is a proceeding in rem, and not in perſonam ; and this juriſ- 
diction has been allowed to that court for the public good, as is con- 


firmed by the caſe cited from Fi/t2gib. where it is ſaid that courts 


of law have allowed it. Indeed the Admiralty has no juriſdiction 
to compel a ſale, and if they ſhould do bat, you might have a pro- 
hibition after ſentence, or we may grant a prohibition againſt ſell- 
ing or compelling the partyt o ſell, or to buy the ſhares of the others, 
which was agreed to, per 701m curiam, and the rule as to that 
was made abſolute ; but as to compelling a ſecurity to be given the 


rule was diſcharged, 
Johnſon 


* 
= VI JD 


. | year, and ſaid the like thing happened about the 7th year of the 


nn 
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Johnſon verſus Bridgewater. B. R. 


A ſmall miſ- HE bill of Midaleſcx was returnable on Friday next after the 
take in the 3 8 : 
title of the morrow of the holy Trinity; the plaintiff's attorney delivered 


declaration a declaration to thedefendant'sattorney, intitled of Trinity term in the 
3 —_— 19th year of King Geo. 2. which the defendant's attorney at the ſame 
judgment,and time told him was wrong, and ought to be Triniy term in the 18th 
OY and Igth years of the King, (for the eſſoin- day was in the : 8th year, 
Sand oll the reſt of the term in the 19th) and defired him to make 

it right, which he refuſed to do, and proceeded to judgment for 

want of a plea; and now Ford moved to ſet aſide the judgment, 


; infiſting that there was no ſuch term as Trinity term in the 19th 


| preſent King; and Lord Hardwicke ſaid it ought to be ſtiled Trinity 

term in the 7th and $th years of the King The court agreed it 
was Trinity term the 17th and 18th years of the King, and ſaid if 
the roll was right it would be well enough; and the Maſter in court 
ſaying that many declarations of this term were intitled in the 19th 
year, they thought it was too much to ſet aſide the judgment for 
this ſmall miſtake, becauſe it might effect many other caſes, and 
be of great public inconvenience to many plaintifts; and diſcharged 
the rule to ſhew cauſe. 


Behema wver/zs James. B. R. 


our of 7 A Copy of a latitat was ſerved upon the defendant without his 
3 name to the notice at the bottom of the copy; and it was 
defendant's moved by Mr, Huſſey to quaſh the latitat, which was done per tot 


th 5 id 1 ( 
0 — cur; and they ſaid it had been often ſo ruled, and that the /zar, 


bottom is bad, 5 Ge9 2. expreſsly requires it; Faucet for the plaintiff oppoſed it 


ſtrongly. 
Smith verſus Davics. B. R. 
A ſreebolder F HE lord of the manor of Teothom in Sufſex brings this eject- 


is refuſed "PIT" 1 
2 men t for lands claiming them as copyhold ; the defendant is 


therollsof A freeholder in the manor, and claims the lands in queſtion as free- 
GD; hold; and the defendant moved for a rule to inſpect the court rolls 
himſelf ans Of the manor; but it was refuſed per curiam, and they ſaid ſuch a 
the lord rule was never heard of; the plaintiff is not obliged to aſſiſt the de- 
— 5 fendant to make out his title; and Lee Chief Juſtice ſaid that church- 
' wardens, in a caſe lately, were refuſed to inſpect pariſh books, 
where they themſelves were parties. 


2 Gulliver 
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Gulliver verſus Wickett. B. x. MPS © 
| 2/36C /05 SHASE/ V4 
HIS was an ejectment, upon the trial whereof th this eaſe was peice to 4 
T made for the 7 20 of the 2 1 Te? 22 in — 


Robert Waith being ſciſed of lands i in fee, by his will of the 8th vn n 


of December 1686. deviſed the whole to his wife Katharine for her exiſtence. 
life, and after her death to ſuch child as ſhe was then ſuppoſed: to — py 
be enſeint with, and to the heirs of ſuch child for ever, provided dition and 
that if ſuch child as ſhall happen to be born ſhall die before the what of mw 
age vf twenty-one years leaving no ifſue of its body, the reverſion of u, pw 
one third of the ſaid lands ſhould go to his wife and her heirs ; one executory de- 
third to his ſiſter Elizabeth and her * «ng the other third to bis viſe. 


ſiſter Ann and her heirs. 


The teſtator died ſoon afterwards, 133 his wife who was not 
with child, nor ever had one, and three ſiſters, Elizabeth, Ann and 
Mary his heirs at law, to the laſt of whom he only gave a legacy 
of five pounds; the leſſor of the plaintiff claims under the, wife and 
two ſiſters Ell gabetb and Ann, and the defendant claims under the 
other ſiſter Mary. | 


The principal queſtion for the con nfideration of the court is, whe- 
ther the deviſe over to Katharine, Elizabeth and Ann be a good de- 
viſe or not; for if it is good, then judgment mult be for the plaintiff, 
if not good, then one third NNE to 0 and it will be for 
the- defendant. 


This ans was ſolemnly argued by Mr. 8 ins far the plaintiff, 
and Serjeant Sinner for the defendant, Hil. 17 Geo. 2. and by Mr. 
Ford for the plaintiff, and Hootle for the defendant, Jin. 18 & 19 
Geo. 2. and in this term, Lee Chief Juſtice delivered the opinion of 
the whole court for the ene 

PART IJ. RS DSeat.. Lee 
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"Sals, 570. 


N. The Ch. 


Juſtice ſome- 
times called 
this devilte 
over exe cu- 
tory, and 
ſometimes he 


Lee Chief Juſtice : The intention of the teſtator upon the face 
of this will is very plain and clear, and therefore it ought to be ful. 
filled if by law it can; the deviſe to Karharine for life, with re- 
mainder to ſuch child as my wife is enſeint with in fee, we are 
of opinion is a good cantingent remainder to a ſuppoſed child in 
ventre ſa mere; and if there had been no deviſe to the wife for life, 
the deviſe to the child in ventre ſa mere, being in futuro, would 
have been a good executory deviſe; but as in the preſent caſe the de- 
viſe to the child in ventre ſa mere, is after a freehold to the wife, 
it is certainly a good contingent remainder. Salt. 229. Cro. Fac. 
590. 2 Saunders 388. Bridgman 3. The deviſe being to the child 
and its heirs, if the will had ſtopped there it would have been an 
abſolute fee, but the proviſo which follows has contracted it, and 


made it.a fee-ſtmple conditional, 


But it is objected that the proviſo is a condition precedent, and 
that the birth of a child is a condition precedent, but we are of opi-. 
nion that the deviſe to the child is a limitation of a remainder. 
1 Vern. 304. Pollex. 72. 3 Keb. 122. 2 Lev. 21. 1 Vent. 229. 
Page and. Hayward, Trin. 4 Ann“; and by Holt C. Juſtice, the 
word condition is to be conſidered as a limitation whereby it ap- 
ears that it may be conſidered as a limitation either where the de- 


viſe is in tail or in fee. 


Then it is further objected, that though it is now ſettled that a 
deviſe to a Child in ventre ſu mere may be good ab initio, and take 
effect when ſuch child comes into life, yet where it appears after- 
wards that no ſuch child ever was in rerum natura, the deviſe be- 
comes void ex foft facts; but in aniwer to this it muſt be obſerved 
that no caſe has been cited to ſupport this, nor is there any reaſon 
for this difference, for we are of opinion that whether the limita- 
tion to the child never took effect, or whether it did, and was de- 
termined, is the ſame thing, as appears by the caſcs cited 1 Lou. 
197. 2 Leon. as the remainder to the child never could take place, 
the next deviſe over mult take effect, Dyer 300. 2 Vern. 723. for 
taking the proviſo to be a limitation, and not a condition precedent, 
theſe caſes amount 10 a full anſwer; and therefore we are all of 


Opinion, 


That the true conſtruction of this will is, that here is a good de- 
viſe to the wife for life, with remainder to the child in contingency 
in fee with a deviſe over, * which we hold a good executory deviſe, 
as it is to commence within 21 years after a life in being; and if the 
contingency of a child never happened, then the laſt * remainder to 
take effect upon the death of the wife, and the number of contin- 


celled it a remaioder (in delivering the opinion of the court,) ſo that it ſeems to me uncertain whether they 


ceterained it an executory deviſe or a Contingent remainder, 


gencies 


* 
— 
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encies are not material, if they are all to happen within alife in be- 

ing, or a reaſonable time afterwards. Judgment for the plaintiff. 
Andrews v. Fulbam, Trin. 11 Geo. 2. B. R. The ſame queſtion » 

was determined with regard to leaſehold lands to be a good remain - ; 
der in thirds; and in Hi. 174.2. in C. B. three judges in court; 
the ſame caſe between Roe and Wickett, held, that the deviſe over WI, ef «303 
was a remainder depending upon a contingency which never hap : 

ened, and therefore never could take effect; cited per Serjeant 
Shinner arguendo ; contra the preſent determination. 


5 24537 


The Mayor, &c. of Northampton verſas Ward. B. R. 
PAFERS 14 


- IS is treſpaſs for breaking and entring the plaintiff's cloſe 2 Sta. 1238. cm- 150g 1 


called the Butcher-row in the town of Northampton, and S — 4 
erecting a ſtall there for a certain ſpace of time; the defendant by i biet a 4. 
leave of the court pleaded three ſeveral pleas; 1/7, the general iſſue all in a 
to the whole; 2dly, As to breaking and entring the ſaid cloſe, 383 
erecting a ſtall there, and permitting it to remain for the ſpace of licence for 
twenty hours; he pleads that the ſaid place where the treſpaſs is that purpoſe 
ſuppoſed to be done, is as well called by the name of A. as by — 
Butcher-row, and lies within the town of Northampton, which is a ot erwiſe 
burrough by preſcription, and that time out of mind there has been *re{pais lies. 

a public market there for buying and ſelling, &c. And ſays there has 
been a cuſtom time out of mind for every butcher, being a freeman 
of the town, to erect a ſtall in the ſaid place to expoſe his fleſh to 
ſale without paying for the ſame, and avers that he is a freeman and 
a butcher, and juſtifies entring the ſaid place, (being on a Satur- 
day, which was the market day) and erecting a ſtall for expoſing 
his fleſh to ſale, as it was lawful for him to do, which he ſays is 
the ſame treſpaſs mentioned in the declaration. 34%, He pleads 
that as to placing the ſtall there, and permitting it to remain 20 
hours, that the town of Northampton is an antient town, and that 
the /ocus in quo is within the ſæid town ; that there is a public mar- 
ket holden every Saturday in the locus in qus for ſelling of butcher's 
meat, that he therefore entred the ſame place where the market 
was kept with his meat, to fell the ſame, and erected a ſtall for expo- 
ſing his meat to ſale in the ſaid open market, and laid his meat upon 
the ſtall for ſelling it, which ſtall he ſays was neceſſary for him for 


the expoſing his meat to ſale, as it was lawful for him to do, which 
is the ſame treſpaſs, &c. 225 


£ 24. 


As to the 2d plea the plaintiff replies with a protsands, and tra- 


verſes the cuſtom. 
As 


— Cw A 
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as he thinks fit, and if any of them be a good legal defence 


As to the zd plea, the plaintiff replies with a like proteſtando, ad- 
mits Northampton is an antient town, that the cus in quo is within 
it, and that a market is held there on every Saturday, and ſays that 
the corporation is ſeiſed in fee of the ſaid cloſe in which, &c. and 
of the ſaid market, and that the defendant, without the licence or 
conſent of the plaintiff, and of his own wrong, entred and erected 


the ſtall. | 


Defendant rejoins to the replication to the 2d plea, and takes iſſue 
upon the traverſe of the cuſtom. * N 


And to the replication to the 3d plea there was a frivolous rejoin- 
der, and thereupon a demurrer by the plaintiff, who ſhewed for 
ſpecial cauſe that it does not appear that the defendant had any legal 
right to ſet up a ſtall in the market, nor had any leave ſo to do from 


the plaintiff who is ſeiſed both of the ſoil and market. 


| 80 that there were two iflues joined to the country, 7. upon 


| the Not guilty, and the cuſtom, which went down to be tried, and 


a verdict was found for the plaintiff againſt the cuſtom, and alſo 
for the plaintiff upon the Not guilty. N 


But as by law the defendant with leave may plead as many pleas 
2 him 


he muſt ſucceed againſt the plaintiff, or if none of the pleas be good, 


yet if plaintiff has miſtaken his action, he cannot have judgment 
againſt the defendant; therefore the defendant by his third plea 
having inſiſted that he had not only a right to come into the mar- 
ket, but alſo to ſet up a ſtall there, it being a public market, the 

laintiff's replication was not a good anſwer to it, as he inſiſts, and 
therefore the demurrer was argued three times at the bar, viz. In 
Mich. term 18 Geo. 2. by Luk? Rovinſon for the plaintiff, and Ser- 
jeant Draper for the defendant; In H:lary term 18 Geo. 2. by Mr. 
Starkey, Poſtman of the Exchequer for the plaintiff, and Hil 
the King's Serjeant for the defendant, and in Trinity term laſt by 
Sir Jobn Strange for the plaintiff, and Vir. Gundry for the defen- 
dant. I heard and noted all the three arguments, the ſubſtance of 
all of them being contained in the laſt, 1 ſhall only ſet that down 


here. 


Sir Jabn Strange for the plaintiff: There are two principal queſ- 


tions ariſe in this caſe, 

1. Whether of common right every perſan in England may come 
into a puvlic market and erect a (tall there. ot 3 
| 1 2. If 


* 
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2. If he cannot do it, (which I ſhall endeavour to ſhew he can- 


not) whether an action of treſpaſs is not a proper action in this 
caſe for the plaintiffs as owners of the ſoil ? 


Stallage and piccage are fo well known in the law that they 


want no definition; but if it be of common-right to erect a ſtall 
in a market, there is an end of them both; the common right that 
has ever been contended for, as to a artet, has never been carried 
further than the coming into the ar t to expoſe goods to ſale ; 
if any one ſo coming will have a #e//, he mult pay for it, which is 
flallage, and if he breaks the // it is precage. The right to a 
market, and right to the il, are very different things, and one 
may belong to one man, and the other to another, and fallaze and 
piccage are incident to the ſoil; therefore if the King grant a 
fair or market with tell certain, to one and his heirs to be held wichin 


Jand that is borouzh enzliſh, and the grantee dies, the heir at the 


common law ſhall have the fair or market, and the toll; but the 
youngeſt ſon {hall have the p:ccage and flalluge with the ſcil, by the 
cultom. Mo. 474. 


Piccage and flallage are very different from tell, for toll is cer - 
tain, is payable by the buyer, and not unlels there is a ſale, and muſt 
be by grant or preſcription ; but precage and ſtallage are uncertain, 
payable whether the goods on the ſtall be fold or not, and are due 
of common right to the owner of the foil, even where a new market 
is held or kept; and therefore as I inſiſt the ſoil is no further ap- 
propriated to the uſe of the public, when a market is held thereon, 
than for liberty to any man to enter the market to buy and ſell 
there, any perſon who wants an eaſement, (as a „all is,) mult agree 
with the owner of the ſoil for licence to erect one, and if he erects 
one without ſuch leave, he is a treſpallcr, 


It appears upon this record that the plaintiffs are the owners of 
the /, that the detendant erected a /all thereon without their li- 
cence, for it muſt be taken he had no licence, he not having plead- 
ed any; but however, it is averred in the replication that the de- 
fendant did it of his own wrong. 


If a man cannot fx a fell in a market of common right, it fol- 
lows he muſt make ſome compoſition with the owner of the ſe:/ 
before he can do it; for if a man uſes my /o:{ without my leave, 
| may maintain 7r7/paſs againtt him; and an action of debt will not 
lie, for here is no certain duty or recompence, nor can the plaintiff 
diſtrain, becauſe there is no certain demand; caſe on an af/ump/it, or 
quantum meruit will not lie, becauſe there is not any contra, and 
tlaſe muſt be grounded upon a promile, either expreſſed, or ſuch as 
the law will zupiy; and as this was done without the plaintiff's li- 

PazxT I. Ff cence, 


2 Iaſt. 220. 


— 
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cence, and of the defendant's own wrong, which is confeſſed by the 
demurrer, there could be no contract; ſtallage is a ſatisfaction to the 
owner of the ſoil in a market, for the liberty of placing a ſtall upon 
it, the plaintiff is the owner of the /o:/ here, and ſo has a right to 
ſuch ſatisfaction, and there is no right without a remedy; if there- 
fore, neither debt, aſſumpſit nor quantum meruit will lie in the pre- 
ſent caſe, nor the plaintiff can diſtrain, (as I have already ſhewn,) 


treſpaſs mult be the only remedy. 


I ſhall now take notice of what was ſaid of the other fide upon 
the former argument. It was ſaid, 1/4, That as the law gives the 
defendant leave to come into the market to ſell his goods, it will 
alſo give him every thing neceſſary for the conveniency of ſelling 
and expoſing them to ſale, and that it appears upon this record that 
a ſtall was neceſſary for the defendant in the market. 


In anſwer to ibis, it muſt be admitted, that every perſon may 
come and bring with him to the market his goods to ſell, but if he 
wants any conveniences ere, as a /tall of leſs or greater dimen- 
fions, he muſt agree with the owner of the ſoil for it, for if it were 
otherwiſe, there would be nothing but ſtrife and confuſion, inſtead 
of peace in the market, and the ſtrongeſt hand would engroſs the 
largeſt ſtall, and a few perſons might take up the greateſt part of the 
ſpace in the market, and the owner of the /oi{ have no adequate ſa- 
tisfaction; and as to a fall being abſolutely neceſſary for a butcher, 
he may have his meat carried about the ar“ f in baſkets, which 
would be as convenient to the public as if he had a ſtall, which can 
only be for his own ſingle conveniency or caſement 


The caſe of the fix carpenters, 8 Rep. was cited for the defendant, 
but is an authority for theplaintiff, for it proves that where one enters 
the freehold of another under a licence or legal authority, and after- 
wards abuſes that licence or authority, he thereby becomes a treſ- 
paſſer ab initio; where a man has a right of common, and the ſoil 
happens to be ſo overflowed that he cannot enjoy it without digging 
trenches to drain it, yet if he does dig trenches to drain it, the owner 
of the ſoil may bring treſpaſs, 1 Sid. 251. 


Another objection was, that, it being a public market, the ſcil 
was dedicated to the public uſe; in anſwer to this, | admit that no 
man can be a treſpaſſer for coming into the market, the // being 
dedicated for that particular purpoſe of a market ; but if a man 
breaks the / (as has been admitted on the former argument by 
Serjeant Willes) he becomes a treſpaſſer, and ſo he is (as I inſiſt) 
if he erects a ſtall without the licence of the owner of the ſoil. In 
the caſe of Sir Fobn Lade v. Shepherd, Hil s Geo. 2. In an action 
of treſpaſs quare clauſum fregit, upon Not guilty a caſe was 9 

4 | | or 
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for the opinion of the court, which ſtated, that the locus in quo, Cc. 
was formerly the property of the plaintiff, that he, ſome years a 
built houſes and a ſtreet upon it, and that part of the ſaid place near 
the houſes had, ever fince, been uſed as an highway; that the de- 
fendant was owner of the lands joining to this highway, which was 
only parted by a ditch; that the defendant laid a plank over this 
ditch by way of bridge, one end whereof reſted upon his own 
ground, and the other upon the plaintiff's, which was now an highs 
way; upon the argument of this caſe it was very ſtrongly inſiſted, 
that the plaintiff having made this an high way, the hi was dedi- 
cated to the public, and he could not now maintain ?reſpaſs for 
thus laying the end of a plank upon it, (but whether the defen- 
dant might be liable to an indictment for it, was another matter); 
Lord Hardwicke and the whole court were of opinion, and faid, 
« That although it was certainly a dedication of the /i to the uſe 
« of the public, ſo far as the public might have occaſion to paſs and 
« repaſs along this ſtaeet or highway, yet that the plaintiff had not 
e abſolutely parted with the property of the ſoil, and to all other 
<< purpoſes, except the right of paſſage to the public, it is Mill the 
« plaintiff's ſo/l, and this was an eaſement to the defendant, and 
« if he will have it he muſt agree with the plaintiff for it;“ and 
totam curiam, ** Treſpaſs well lies, and judgment was given for 
« the plaintiff”. This is the caſe of the owner of the ſoil; but in 
2 Rol. Abr. 49. H. p. 1. he that has only the herbage of a foreſt 
or cloſe may have treſpaſs, as well as he who hath the land, Every 
man muſt keep himſelf within his own privileges, for if a man 
bring his cattle upon the common with an intent to agree for them 
there, and having driven them thither, finds the common not yet 
fit, he becomes thereby a treſpaſſer notwithſtanding he drives the 
cattle away again immediately, and although be might lawfully go 
himſelf to ſee if the common was fitting. 4 Rel. Abr. 400. pd. 7. 


It was alſo objected, that if the defendant cannot ſet up a fall, it 


will be putting it in the plaintiff's power to deprive him of the be- 
nefit of the market, which every man in En land has a right to 
come into, to ſell his goods, and hi would be a public inconve- 
nience. In anſwer to this I would mention the caſe of coal- mines 
in the north, where if the owner of the mines wints to hive a way 
over his neighbour's grounds (though coal-mines be for the public 
benefit) yet he muſt agree for it with Li over whole ground he 
would paſs, though it be never ſo poor and barren ; the owners of 
coal-mines have often made attempts, ſome in parliament, ) to bre x 
through theſe way- leaves, but they never could prevail; for it is 
but reaſonable, if my neighbour happens to find coals cloſe by my 
lands, which makes his ettate of twenty times the value it was be- 
fore, if he will have a way over my ground, which is of infinite 
benefit to him, that I ſhould have ſome recompence; for though 


my 
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my ground may not be worth 2d. per ann. be fore to myſelf, yet to 
my neighbour, it may be worth 1000 /. per ann. and if he will come 
over it without my licence, my only remedy is treſpaſs. 


Du Freſne's definition of a ſtall was mentioned before by Serjeant 
Willes, that it was a ſtation or place, &c. and that though a man 
might come to a market, yet if he could not have a fatizn or place 
to put his wares upon, he might as well not have the liberty of 
coming into it at all; to this, I admit he may have a fation, with a 
beſket, or ſuch a thing, but if he will have a all, and take up a 
greater ſpace of ground, he muſt pay the owner of the /c;/ for it. It 
was alſo objected, that the plaintiff ought to have made a demand 
of a ſum of the defendant for fallage, before he could maintain, 
treſpaſs in this particular caſe; in anſwer, I ſubmit that it might 
as well be ſaid that in every caſe of a 7reſþaſs a ſatisfaction muſt be 
demanded while the party is doing the treſpaſs; ſo he concluded for 


the plaintif}. 


Argument for Mr. Gunary for the defendant : The defendant has averred that 
the defendant à 2.7] was neceſſary for him for expoſing his goods to ſale, and this, 


by the demurrer, 1s confeſſed; it is admitted I have a right to come 
into the market and bring my goods in order to ſell them, and by 
the pleadings that a fall is neceſſary; but it is ſaid, no man is 
obliged to find or provide me a fall, therefore I inſiſt I have a 
right to erect a „all myſelf, I Hall endeavour to anſwer Sir Jahn, 
and ſhew, 


1, That fallage is not due of common right; and 
. 2dly, That zreſþaſs in this caſe is not the proper remedy. 


In order to the ½, I ſhall give ſome account of the origin of 
fairs, and of the nature of toll, piccage and ſtallage. 


Fairs and markets are derived from the crown, and muſt be by 
grant or preſcription ; the pubize have an intereſt therein, and that 
is the reaſon why no man can have ier, without licence from the 
King; and it is no uncommon thing in the law, for a perſon to have 
a franchiſe, and yet be only conſidered as a mere truſtee for the 


ublic; as in the caſe of a corporation, the grant to the mayor may be 
; P 8 * J 


for the benefit of the whole town ; markets were originally granted 
to towns for the public gecd, therefore the futlic gecd is chieſſy 
to be conſidered. In former times the greateſt part of the property 
of this kingdom wasin a few great men, lords of manors, cities and 
antient towns, and it was for the lord's benefit for people to reſort 
to his manor, to take off and buy the produce of his lands; and 
for the benefit of towns, to have people come to their markets, 
to ſupply them with ſuch neceſſaries as they daily wanted, 

I can- 
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cannot find one judical determination in all the books, that 


ſtallage is due of common right; that it may be due by grant or 
preſcription, I admit; but there is a great difference between what 
may be due, and what is neceſſarily due; it would be more reaſon- 
able to ſay that toll is due of common right (which no body can 
fay it is) than that ſtallage is, for he that has toll is obliged to keep 
books, and to do other things; in 1 Lutw. 1518. ſtallage is conſi- 
dered as a kind of toll; and as to the caſe in Mcor, of the two bro- 
thers, where the market goes to the eldeſt, and the ſoil (being So- 
rough engliſh) to the youngeſt, it does not follow from that, that 
ſtallage is due of common right, If it be payable at all it muſt be 

cuſtom ; ſee Dr. Kennet's parcch. antig. Ghfſar. verb. Stallagium, 
that ſtallage is a cuſfomary rent paid in fairs and markets for the li- 


2 Inſt, 20, 
2 Ro. Abr. 
123. 


berty of a ſtall or ſtanding; and though it may ſometimes be inci- 


dent to a market, or fair, yet it is ſeparable ; and Hen 2. granted to 
the tenants and merchants within the honour of Yallingford, ut 


quiett ſnt de Thelonto, Stallagio, &c. As to the 2d point, that the 


defendant is not a treſpaſſer: 


Suppoſing (for argument's ſake only) that ſtallage be due as ne- 


ceſſarily incident to the owner of the ſoil where a market is kept, 
it muſt be a certain duty, and not arbitrary, therefore debt will lie 
for it, or the owner may diſtrain ; and let the right to ſome duty 
be but fixed; it muſt be recoverable upon a guantum meruit, which 


of late years hath been ſubſtituted in the place of that action which 


was formerly called a ſpecial action of debt, as it is called in the 
caſe of the ſix carpenters, 8 Rep. 147. for the law to ſay there is 
ſomething due to the lord, and that there is no way to recover it, 
is a mere jus vagum ; treſpaſs is to recover damages for a tort, if 
any ſum of money be due, is cannot be the proper action. 


It is admitted that every man has a right to come into a market 
with his goods to ſell, and defendant has pleaded that a ſtall is ne- 
ceſſary, which by the demurrer is alſo admitted, therefore it fol- 
lows that every man has a right to erect a ſtall, if this were not 
true, it would be in the power of the owner of the foil, let the mar- 
ket be in whom you will (and it may be in another perſon, as in 
the caſe in Moor) to defeat the owner of the market of his profits 
thereof, by demanding ſuch unreaſonable ſums for ſtallage, as 
would prevent every body from coming to market who had any 
large quantity of goods to (ell, or he might admit and exclude whom 
he pleaſed, and it might be worth the while of one perſon to give 
the lord a ſum to exclude all others of the ſame trade, which would 
be quite contrary to the nature of the grant of a market, which is 
for the public good. | | 
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As the law gives a right to every man to come to market to ſell 
his goods, it will alſo give him the means of enjoying the end of his 
coming there; in all caſes where a man releaſes the means of com- 
ing at any thing, he releaſes the thing itſelf; as if a man brings 


an action upon a bond, and then releaſes all actions, he thereby re- 


leaſes the bond. It is ſaid we muſt aſk leave, that is ſaying we 
have no tight of coming into the market at all. If a grant be to a 
Duke, to hunt, it extends to proper attendants upon him; the like 
points in 9 Rep. 46. 1 Sid. 430. Bro Incidents, p. 8. 6 Med. 


149. 


If the owner of the ſoil ſhould take unreaſonable ſtallage, inſo- 
much that if he were owner of the market it would be a forfeiture 
thereof; yet if the ſoil and market were in ſeveral perſons, an abu- 
fer in the owner of the ſoil would not be a forfeiture of the market. 
A grant to hold a market in another man's ſoil would be void; the 
words piccage and ſtallage as well as toll are uſed in all antient grants 
of markets. In the caſe of an highway through the ground of the 
lord of a manor, the lord might as well ſay that toll is incident for 
going through it, as in this caſe of a public market; if in the caſe 
of Sir John Lade, (before cited) a bridge had appeared to have been 
neceſſary, the law would have allowed it; if there is any duty cer- 
tain or uncertain, it is impoſſible to recover for it in treſpaſs; and 
there ſeems to be no difference between this caſe, and at, where 
if a man does not pay toll, which is a certain ſum, he is not a treſ- 
paſſer ; Wighey v. Puch, Ld. Kaym. 1589. this queſtion has been 
under the conſideration of this court before in Paſ. o. and Hz, 
7 Geo. 2 Quantum meruit for ſtallage, the like for toll, and 
another count for toll and ſtallage, it was objected that an action of 
aſſumpſit would not lie; the court doubted as to toll and ſtallage in 
the ſame count, becauſe toll is certain, and ſtallage uncertain, but 
agreed that a quantum meruit would well lie for ſtallage; concluded 


for the defendant. 


\\\Jodgmevtof Member 15, in this term; Lee Chief Juſtice delivered the opi- 


the court. 


nion of the whole court, and gave judgment for the plaintiff, And 
1/, It was reſolved, that, by law, every man has, of common 
right, a liberty of coming into any public market to buy and ſell, 
without paying any toll, if it not due by cuſtom or preſcription; 
but if he requires any particular eaſement or convenience, as a ſtall 
in the market, he muſt have the licence of the owner of the ſoil for 
that purpoſe, if there be no particular ſum fixed by the cuſtom of 
the market for ſtallage; if there be a fixed ſum or duty by cuſtom, 
that cannot be exceeded, but ſtil] he muſt agree with the owner 
of the Soil. Spel. Gigl. verb. Stallangiator, i. e. Qui ftationem (quod 


frallum & botham wocant) in forts habet, vel nundinis mercium ve- 


aundandarum gratid.—Quilibet flallangiator vel faciat finem cum 
4 Fræpęſito 
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præpoſto (burgt) ſecundum quod cum eo convenire poterit, vel dabit 
obolum quolibet die feri ; from hence, and the caſe in 1 Ld. Raym. 
149. it is clear the defendant had no right of erecting a ſtall without 
making a ſatisfaction for it to the owner of the ſoil, and this is pro- 
perly called ſtallage ; if the pavement or ſoil be picked or dug up 
or broke, then it is piccage; and ſtallage ſhall go with the ſoil to 
the youngeſt ſon where it is borough engli/h, though the market ſhall 
deſcend to the heir at common law. Mor 474. Toll can only be 
due by grant, cuſtom or preſcription; and it was faid at the bar 
that ſtallage was a toll, and ſo called in ſome books, as in Lutw. 
1518. but then it is a toll ui generis, and the owner of the ſoil is 
of common right intitled to ſtallage in a new erected market, and 
the ſoil is no farther appropriated to the public uſe than that every 
man has a legal right to enter into the market to buy and fell. 
Palm, 82. 2 Inſt. 220, 221. 1 Ld. Raym. 149. The Ch. Juſtice 
fid a market mightmot improperly be compared to a pariſh church, 
whither all the pariſhioners have a right to go to hear divine ſer- 
vice, but have not liberty to furniſh themſelves with pews without 
the appointment of the ordinary; and the reaſon of the law being 
ſo, is for avoiding confuſion and diſorder in public meetings and 
aſſemblies; and that nv caſe had been cited, nor could he find any 
in the books, to ſhew that a man, coming to a market, had a right 
to ere a ſtall without licence from the owner of the ſoil. 


Secondly, it was reſolved, that treſpaſs was the proper action in 
the preſent caſe, and that neither debt nor aſſumpfit would lie, nor 
could the owner of the ſoil diſtrain, becauſe there is not any certain 
fixed ſum or duty, or contract expreſs or implied; this is not a 
nonfeaſance but a misfeaſance, and is ſomething like the caſe of the 
fix carpenters, where if a perſon enters lawfully, and afterwards 
miſbehaves, he becomes a treſpaſſer 24 initis. 8 Rep. 145. 2 Ral. 
Abr. c61, G. 1. Judgment for the plaintiff. | 


Alcorn Executor Weſtbrook. B. R. 
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PECIAL action upon the caſe; the declaration ſets forth, that Special aon 
whereas the plaintiff's teſtator Manby delivered to the defen- upon the cafe 


. 2. ; 4 : upon a pro- 
dant a certain writing obligatory, whereby one Lord Viſcount Gave a a. 


became bound to him in 300/. &c. he the defendant, upon pay- ve up a bond 


ment of 22 /. by the ſaid Manby to him, promiſed to re-deliver the Pledged 3 
payment 0 


ſaid bond to Manby upon requeſt; and that the defendant, notwith- Ha * 
ſtanding he was requeſted, did not deliver the bond to the ſaid rowee of the 


Manby in his life-time, nor to the plaintiff ſinge his deathy to the defcodent. 
Uni" - P75 we * Breach aſſign- 
plaintiff's damage. The defendant᷑ pleads non afſpmpfit, and upon e that de. 
* TN fendant refu- 
ſed to deliver up the bond, ard held well enough, although it is not faid that the money was — — 
1 


it having been proved at the trial that the mdney was tendred and. refuſed. 


the 


. * 
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the trial at Guildhall before Lee Ch. Juſtice, the evidence to ſupport 
the plaintiff's caſe was, that Manly depoſited this bond in the hands 
of the defendant as a pledge or ſecurity for the payment of 22 /, 
(together with another ſecurity) that Manby tendred the 22 J. to the 
defendant, and demanded the bond of him, which he refuſed to 

Variance be- deliver; and it was objected for the defendant at the trial that the 
9 evidence doth not agree with the plaintiff's caſe, for it is not laid 
dence in re- in the declaration that Manly either paid the 22 J. to the defendant, 
9 or tendered the money to him, and he refuſed it; and 2dly, That 
perſon, belp- the bond is not rightly deſcribed in the declaration, for there it is 
ed. Lord Viſcount Gave, whereas the bond depoſited and proved to be 


demanded was entred into by Ld. V. Gage. 


This was made a caſe for the opinion of the court, and was ar- 

gued by Sir John Strange for the plaintiff: ½, That the evidence 

given ſufficiently proved the plaintiff's caſe; and he cited Price v. 

Evidence. Brown at Guildball, before Lord Raymond, after Hilary term 12 Gee. 

1. which was debt on a bond conditioned for the payment of mo- 

ney at a future day; the defendant pleaded that after the day and 

before the bringing the action he paid the principal and all intereſt 

due thereon; the plaintiff replied, that he had not paid off all the 

principal and intereſt, and thereupon iſſue was joined; and it came 

out in evidence that he had not paid the whole, there having been 

If che ſub· A ſmall miſtake in calculating the intereſt ; but it was at the ſame 

gance of an time proved that the defendant paid a ſum in groſs, which was ac- 

13 cepted by the plaintiff in full ſatisfaction of all principal and intereſt 

due upon the bond; and though it was objected that the defendant 

ought to have pleaded according to the truth of his caſe, v/z. That 

*. oo Pe he paid a groſs ſum which the plaintiff had accepted in ſatisfaction, 

83 * 2 — vet my Lord Raymond over-ruled the objection, and ſaid the ſub- 

. tance of the iſſue was with the defendant, and he had proved his 
plea ſufficiently. | 


As to the 2d objection that it was Gave in the declaration inſtead 
of Gage, he argued that it was only ſurpluſage, and might be re- 
jected, and it is Gage afterwards throughout, and the bond will be 
well encugh ſet out if this word Cave be left out; the date of a 
bond need not be ſet out in trover for 11. Cro. Car. 262. 


Mr. Martin for the defendant, inſiſted, that the plaintiff had miſ- 
conceived his action, and that there was no precedent of an afſump- 
fit to deliver up a pledge in all the books, but the proper action is 
trover or detin:.e (Which latter is now much out of uſe becauſe of the 
tedious proceſs as to garniſhment); but ſuppoſing the preſent action 
will lie, it muſt be ſupported upon the foot of a ſpecial agreement, 
and it is univerſally laid down, that every ſpecial agreement muſt be 
proved in every tittle as it is laid. Cro. Jac. 583. 1 Leon. 241. 

2 Mad. 279. 2 Rol. Abr. 719. and many other caſes, 4 
2dly, 


_—_ 
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24, He infiſted that a recovery in the preſent action upon this 
declaration cannot be pleaded in bar to another action to be laid pro- 
perly, according to the truth of the plaintiff's caſe ; and the rule for 

leading recoveries in bar is well laid down in Sir Tho, Nahm. 472. 
which is, that whereſoever the ſame evidence will maintain both the 
ations, there the recovery or judgment in one may be pleaded in 
bar of the other, but otherwife not; and a bond given by one Gave, 
is a different bond from that proved, which was by one Gage. 


Lee Ch. Juſtice: I give no opinion, but as at preſent adviſed 
think the plaintiff is well intitled to bring this action in the manner 
he has done, and the evidence is ſufficient to ſupport it, that the 
tender and refuſal of the 22/. amounts to payment, and Man'y did 
all he could. And as to the variation of Gave inſtead of Gage ; it 
is Cage in the declaration throughout afterward ; and I do not ſce 


why the word Gave may not be rejected. 


Wrigbt Juſtice: I ſhould be willing to go as far as poſſible to 
aſſiſt the plaintiff, but this is a ſpecial action upon the caſe, which 
ought to be laid as proved ; now upon the evidence it appears that 
the caſe laid in the declaration was not the plaintiff's caſe, but the 
true caſe is, that Manby borrowed of the defendant 2 J. and depo- 
ſited the bond in his hands as a collateral ſecurity to be re- delivered 
upon payment of the 22/7. and that Mundy tendered the 2:1, and de- 
fendant refuſed to accept it and deliver up the bond ; now if this 
caſe had been laid in the declaration according to the truth, there 
could have been no doubt but the plaintiff would have been inti- 
tled to recover, but the tender and refuſal is made no part of the 
caſe. And as to the variation, I think it a very material one, and 
difficult to be got over; however, I deſire time to conſider, and 


give no opinion at preſent, 


Denniſen Juſtice : If a man agrees to build for another a houſe to 
be paid for it, and afterwards builds the houſe, in this caſe he has 
two ways of declaring, either upon the original executory agreement 
as to be performed in futuro, or upon an indebitat* aſſumpſit, or quan- 
tum meruit, when the houſe is actually built and the agreement exe- 
cuted, In the preſent caſe as the money was tendred and refuſed I 
conſider it as paid; then the promiſe to deliver up the bond riſes by 
operation or conſtruction of law; therefore ſays the plaintiff Ido not 
declare upon the original agreement but upon the promiſe ariſing by 
operation of law ; and as to the point of the variation, I think the 
word Gave may be rejected, and there is ſufficient evidence to prove 
the bond deſcribed in the declaration is truly the bond in queſtion; 
and it is well enough after a verdict, however it might have been 
upon a demurrer, but as there ſeems to be ſome doubt in the court 


I give no opinion, 
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Foſter Juſtice inclined to be of opinion with the Ch. Juſtice, and 
Denniſon for the plaintiff. | 


— 


mm.. 


The court took time to conſider, and afterwards on the 28th of 
November this term gave judgment for the plaintiff unanimouſly, 
that this action is well laid, and the evidence ſupported the caſe as 
laid, and that the word Gave was only ſurpluſage. Savi/ 71, 
Lutw. 561. Peſtea ordered to be delivered to the plaintiff, 


Hannah Welford, wite of John Welford, by her next 
friend, ver/us Hannah Beezley the elder, Joſeph 


Beezley and John Welford defendants. In Chancery 
at the Rolls, December 11, 1745. 


A mother wbo TT FJANNAH Welford preferred her bill to have a ſpecific perfor- 
.agrees to give mance of articles made upon her marriage with the defendant 
hag 6 — John Welferd, ſetting forth that in 173. a treaty of marriage was 
on her mar- had between the plaintiff and Fobn /”elford; and after divers meet- 
riage dors not ings thereupon by all the parties, Hannah Bezely the defendant, and 
execute nor is Es” : a £ . 
party to the mother of the plaintiff, in conſideration of the intended marriage 
articles, but agreed to give 1000 /. as a marriage portion with the plaintiff to be 
— . er aid out as ſet forth in the articles; and thereupon an indenture i- 
witneſs, this partite dated the 18th of 7uly 1730. was made and executed with 
1 the privity and conſent of the plaintiff's mother) between Jobn 
au riding to Mielford of the firſt part, the plaintiff of the ſecond part, and Jeſph 
bind her. Bezely of the third part, reciting that the marriage was then agreed 
ſhortly to be had between John Melſerd and the plaintiff, and that 
Hannab Bezeley the mother had agreed to advance and pay 1000 1. 
to be laid out in ſtock, as a portion for the plaintiff, to the uſes 
therein mentioned in the name of 7% p Bezeley, that is to ſay, to 
the uſe of the plaintil for her life, notwithitanding her coverture, 
and after her death in caſe the marriage took effect, then to her huſ- 
band, his executors and adminiſtrators; which deed was execut:d 
by the plaintiff her huſband, and %% Begelty the truſtee, but not 


by the mother, nor was ſhe a party thereto, but was preſent at the 
execution, and ſigned her name as a witneſs to the ſame. 


The mother by her anſwer admits the treaty of marriage, and 
ſays, that John Wel/ord was repreſented to be in good circumſtances, 
and in conſideration thereof the agreed to give 1000 J. for the plain- 
tiff's portion to be ſettled on her, and that this was all the agree- 
ment, that was before the marriage ; ſhe denies that the articles 
were made with her appropation, and ſays that at the time of the 
execution thereof the declared her diſlike to the match, and was un 
awarily drawn in to fet her name as a witneſs, : 


The 
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The plaintiff proved that the mother before the marriage declared 
ſhe would give the plaintiff 1 000/. with John Welford as a portion, 
and that the articles were read over at the time of the execution 
thereof in the mother's preſence and hearing, and that ſhe wrote 
her name as a witneſs thereunto, | 


119 


The Maſter of the Rolls: Iam very clear that the articles ought 
to be carried into execution, and that although the mother did not 
execute them as a deed, yet ſurely her ſetting her name as a wit- 
neſs thereto is ſome memorandum in writing, and ſufficiently takes 
this caſe out of the ſtatute of frauds ; the portion was decrecd to be 
placed out accordingly, with intereſt from the marriage until this 
time; and his Honour faid, that if the mother had already paid the 
money to the huſband and he had ſpent it, yet ſhe ſhould be obliged 
to pay it again, and muſt take her remedy againſt him. Brown, 
Clarke, Wilbrabam and Wilſon for the plaintiff, Floyer, Noell and 
Bicknell for the defendants. 


Hilary Term 


19 Geo. 2. 1745. 


Williams ver/us Wills. B. R. 


HE defendant was arreſted by virtue of a /atitat at the Ina declars- 
plaintiff's ſuit, and being thereupon in cuſtody of the ſhe- — againſt a 
riff of Pevonſhire, plaintiff declared againſt him in caſe — Fl 
upon ſeveral promiſes, complaining againſt him the de- erf it mutt 
fendant being in cuſtody of the ſheriff of Devonſhire, by virtue of a — Dp 
writ of latitat iffuing out of the court of the Lord the King before is derained 
the king himſelf, without ſaying at whoſe ſuit he was ſo in cuſto- purſuant to 
dy; there was a general demurrer, and it was objected by Agar l C 
Serjeant, that the declaration was bad, not ſaying at whoſe ſuit the 
defendant was in cuſtody of the ſheriff of Devon; Ford for the plain- 
tiff anſwered, that the objection went to the juriſdiction of the court, 


ſo came too late after an imparlance, and could not be taken upon 
à general demurrer. I - 
Lee 


1 — 
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Lee Chief Juſtice: Before the fat. 4 © 5 V. & M. c. 21. there 
could be no declaration in this court againſt a defendant in the cy. 
ſtody of a ſheriff, and the practice was to bring an haheas corpus, 
. and ſo turn him over to the marſhal, and then to declare againſt 
| him; therefore, to prevent that expenſe this act was made, and par- 
ticularly enacts, that it ſhall be alledged in the declaration in what 
ſheriff's cuſtody the defendant is, and at whole ſuit. 


As to the caſe of Morris and Watkins, Ld. Raym. 1362. I have a 
1 note of it which I have looked into; That was debt upon a bond, 
the court upon the ſame objection as is made at preſent upon a ge- 
neral demurrer, held that it muſt be alledged in the declaration at 
1 whoſe ſuit the defendant was in cuſtody, as it was before held il}. 
Hil. 8 Geo. 1. in the caſe of Stanton and Byerly, where the declaration 
as in the preſent caſe,) was in aſſumplit on promiſes, becauſe not 
alledged therein at whoſe ſuit defendant was in cuſtody ; and the 
court adhered to this; but where it was in an action of debt, as the 
words of the declaration were de placito quod reddat ei fo much mo- 
ney, that was conſtrued to mean at the plaintiff's ſuit, the plaintiff 
complaining by his declaration that the defendant was in cuſtody of 
the ſheriff of A. in a plea that he render to him, which was as much 
as to ſay he was in cuſtody at the plaintiff's ſuit; therefore as the 
ſtatute has chalked out this particular manner of declaring againſt a 
priſoner, it cannot be deviated from, Judgment for tue defendant 


per totam curiam. 


Creſſey verſus Kell and others. B. R. 


Special bail RESPASS, aſſault and battery ; judgment by default, and 


ſhall not be upon the writ of inquiry 20/. damages were aſſeſſed and ten 
required in : 
debt upon a Pounds coſts taxed ; the defendant brought a writ of error, and 


jodgment in while that was pending the plaintiff brought an action upon the 

treſpals tho judgment, and made an affidavit that 20 4. was due to him there- 

damages, upon, and held the defendant to ſpecial bail, who now moved by 
Lawſen that common bail might be only taken; Morton for the 
plaintiff inſiſted that this judgment was a record of a debt. 

g. ada rl 2, 
28 But per Deuniſen and Foſter Juſtices only in court, where a judg- 
ment is not for an original debt or ſum due above 10/7. the court will 
not hold defendant to ſpecial bail, and the defendant was diſcharged 
upon common bail, and declared they were for diſcouraging theſe 
actions on judgments, and that proceedings in this ſuit ought to itay 
4 while the writ of error is depending. 


— — 
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Rex verſus The Inhabitants of the pariſh of Bray. B. R. 
OSE PH Gold came with his wife by certificate from the pariſh Certificate 


of Shotteſbrock to the pariſh of Bray, and there had a ſon born pon — 8 
who lived there until he was 20 years old, and then hired himſelf lives till 20 
to, and ſerved a maſter a year in Bray, and had not gained any other . and 
ſettlement in Bray. James the ſon became chargeable, and by order — 3 
of two juſtices was removed to Shotteſbrook ; Sbotteſbrook appealed, gains the ſon 
and the ſeſſions quaſhed the order of the two juſtices, and ſent the o {ettlemear. 
pauper back to Bray; and now upon conſidering the fat. g & 10. 

JV. z. c. 11. which enacts, that no perſon or perſons who come 
in by certificate ſhall be adjudged to gain a ſettlement by any act 
whatſoever, except he rents 10 J. per ann, or executes an annual 
office, The court held that James the ſon of the certificate man 
was equally within the ſtatute with his father, and that the hiring 
and ſervice in this caſe gained him no ſettlement at Bray; ſo the 


order of ſeſſions was quaſhed, and the order of two juſtices con 
firmed, | 


Anonymous. B. R. 


Third perſon makes affidavit in order to hold defendant to ſpe - whatis an 
cial bail, That he was indebted to the plaintiff in 800 J. as improper af - 
„appeared by an account ſtated and under the defendant's own — * 
„hand; Mr. Henley moved that common bail might be accepted; 
and per curiam, this affidavit is not ſufficient, for the plaintiff may 
have been paid the debt, and this account may be diſcharged for 
any thing the perſon knows who makes this affidavit, ſo common 
bail was ordered. N. Such affidavit is bad when it ſays, © As ap- 


«« pears by ſuch a note or bond,“ oc. 


Leaſe verſus Box. B R. | | 
| 733 


D E B T upon a bail-bond aſſigned to the plaintiff; the defen- Profert not 

dant demurs, and aſſigns for cauſe; :f#, That it is not averred necelſary to 

or ſet forth in the declaration that the indorſement was atteſted by N 

two credible witneſſes; 2d/y, That the names of the two witneſſes a bail bone, p 
are not ſet forth in the declaration, and there ought to be a profert *! the wis- 

in cur' of the aſſignment. Serjeant Beljeld for the defendint; the — xagy 
names of the two witneſſes to the indorſement ought to have been ceſſiry to be 

ſet forth, becauſe the act of parliament directs, that the aſſignment dann 4 
hall be made by the ſheriff under his hand and ſeal in the preſence 8 
of two credible witneſſes; and it is neceſſary to {et forth the names 
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Rolliſon v. 
Taylor, Trin- 
13 Geo. 1. 
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* 


Departure, 


of the witneſſes, becauſe upon afignavit vel non if one of the wit. 
neſſes be infamous, then it is not aſſigned according to the ſtatute, 
which ſays they are to be credible witneſſes, 


Draper Serjeant for the plaintiff: Theſe two objections have 
been made and over-ruled twenty years ago, and often determined 
that there is no occaſion to ſet forth that the indorſement was at- 
teſted by two credible witneſſes, nor to make any profert of the 
aſſignment, nor to ſet forth the names of the witneſſes ; the aſſign- 
ment of a bail-bond is not a deed, ſo no need of a profert thereof, 
no more than there is to make a profert of an award ; but if a pro- 
fert was neceſſary, there is a prefer made of the bond, the indorſe- 
ment being upon it is ſufficient ; the ſtatute does not ſay that the 
witneſſes ſhall ſign their names as witneſſes to the aſſignment, but 
only ſays, that the ſheriff ſhall aſſign the bond in the preſence of 
two credible witneſſes. 


Belfield in reply: It is ſaid the aſſignment is not a deed, but I 
think it is more than a deed, for by a deed a man cannot affign a 
choſe in action legally, but by this the ſheriff is enabled to aſſign a 
choſe in action. | 


Wright Juſtice : It is averred in this declaration that the ſheriff 
of Southampton a\ligned this bail-bond by indorſement upon the ſaid 
writing obligatory, and atteſted it under his hand and ſeal in the 
preſence of two credible witneſſes; the ſame objections were made 
in Rollifen v. Taylor, Trin. 13 Geo. 1. where it was (hewn for cauſe 
of demurrer, that it was not averred that the aſſignment was at- 
teſted by two credible witneſſes, and that there was no pro/er! made 
of the indorſement ; as to the / it was anſwered and reſolved, that 
as it was averred that the aſſignment was made in the preſence of 
two credible witneſſes it was well enough; as to the 2d. that there 
being a profert of the bond that is a profert of the aiſignment allo; 
but there is another reaſon, and that is the aſſignment is not a deed, 
ſo no prefer? is neceſſary ; the anſwer as to the ſetting forth the 
names of the witneſſes is that the ſtatute does not require it. Den- 
jon and Foſter Juſtices of the ſame opinion; and judgment for the 
plaintiff, the Chief Juſtice abſent. 


Harding ver/zs Holmes. B. R. 


EBT upon bond; the defendant demanded oyer of the con- 
dition, which was for the performance of an award, and 
pleaded that the arbitrators made no award; the plaintiff replied and 
ſhewed an award and the non-pertormance thereof by defendant 
in non-payment of 16/, 13s. awarded to the plaintiff; the deten- 
I 1 dant 


11 0 
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dant rejoined, and faid that there were other cauſes between the par- 
ties depending, as a cauſe of action for 4 /. 45s. and another for a 
gun, and that as the arbitrators had taken no notice thereof it was 
no award: hereupon the plaintiff demurred, and the defendant 
joined in demurrer. Now Ford for the plaintiff inſiſted, that the 
defendant in his rejoinder had departed from his plea, and cited 
Sid. 180. as in the very point. 1 Lutw. 182. 1 Lev. 835, 
127. Ray. 94. The court were inclined to give judgment for the 
plaintiff, but Poole for the defendant prayed it might ſtand over till 
next term. 2 Saund. 188. cited by Denniſon Juſtice as in point for 
the plaintiff. Agjournatur. Afterwards in Trin. 19 & 20 Geo. 2. 
Poole for the defendant gave it up, and there was judgment for the 


plaintiff. 


Lowfield and Satchwell. B. R. 


E B T upon a bond; the defendant craves oyer of the con- Debt upon a 
dition, which recites, that whereas Thomas Taylor hath ſued bond to pio- 
out and delivered to R. W:/tbrook mayor, and R. Ladbrook, &c. ſhe- joe fla. 
riffs of London, the King's writ to correct the errors in the record ings, and to 
of a judgment in one of the city courts, between Thomas Taylor and ben demeges 
Ann Lock: now the condition of this obligation is ſuch, that if the judgment be 
ſaid Thomas Taylor ſhall proſecute his ſaid writ of error with effect, firmed. 
and ſhall ſatisfy and pay the ſaid Ann Lock the damages and coſts, _ — = 
within fourteen days next after the affirming the ſaid judgment, fecuted 4 
that then the ſaid obligation ſhall be void, which being read and etect, and 
heard, the defendant pleads that the ſaid Thomas Taylor hath pro- — 
ſecuted his ſaid writ of error with effect, and that the ſaid writ of yet «ffirmed. 
error is ſtill depending, and that the judgment hath not yet been OE: 
affirmed. The plaintiff replies that after the ſealing and delivery — 
of the ſaid writing obligatory at the court of Huſtings holden in i the tiuit- 


G1l./hall in the city of Londen, according to the cuſtom of the ſaid — 


city, on Monday next aſter the feaſt of SF. Yobn the Baptift, the ſaid ani otjeted 


Ann Lock appeared, and the ſaid Themas Taylor being ſolemnly cal- tba it does 

led did not appear; therefore it was conſidered that the ſaid Thomas — 
Taylor ſhould take nothing by his writ, and that the ſaid Ann ſhould te Huttirgs 
go without day; the defendant demurred to this replication, and were held. 

ſhewed for cauſe, %, That it does not appear before whom the 2 
court of Huſtings was holden at the time of giving the judgment, the writ is le- 
240, Becauſe it does not appear whether at the time of holding the rule. 
ſaid court of Huſtings the ſaid writ of error was returnable ; the 


plaintiff joined in demurrer; upon the 1/ argument by Sir Jn 


Strange for the plaintiff, and Serjeant Draper for the defendant, the 


court (aſſente Lee Ch. J.) gave judgment for the plaintiff. 


Wright 


Hilary Term 19 Geo. ö 


death, and the 


— 


Wright Juſtice: As to the 1/f objection, it is ſet forth that at 
the court of Huſtings holden at Guildhall on ſuch a day according 
to the cuſtom of the city, &c. which is well enough, and.is agree- 
able to all the entries. Raſt. Ent 303. 4. 334. 6. 


In anſwer to the 2d objection : The defendant in his plea ſays 
that he hath proſecuted the writ with effect, and that it is now de- 
pending, which ſhews that it is returnable ; but beſides this, if it 
really were not returnable, it cannot be taken advantage of in this 


action. 


Denniſon Juſtice : The condition of the bond is of two things to 
be done, 1f, To proſecute the writ of error with effect, 24, To 
pay the damages and coſts within a certain time if judgment be af- 
frmed; the defendant in his plea ſays he has proſecuted the writ 
of error with effect, but to diſcharge himſelf, goes on and ſays that 
the judgment is not yet affirmed; the plaintiff has replied the record 
of the court, that at the court of Huſtings holden according to the 

cuſtom of the city, there was a judgment that the plaintiff in error 
ſhould take nothing by his writ, and that the ſaid Ann ſhould go 
without day prout patet per recordum. The objection is, that this 
caurt was not properly holden, as being coram non judice, but that 
cannot be made a queſtion here, in an action of debt on a bond; 
but if it was improperly holden you muſt bring error in that cauſe; 
but it well enough, being alledged to be holden according to the 
cuſtom of the city. As to the 24 objeQtion ; it would be very 
ſtrange for us to preſume that the writ was not returnable: If the 
defendant had rejoined nul tel record, we ſhould have ſeen how the 
record was, but as the matter now appears to us upon the pleadings 
we muſt take it to be right, it being ſaid to be according to the cu- 
ſtom of the city. Foſter Juſtice of the ſame opinion. 


Pond verſus King. B. R. 


Hs was an action upon a policy of inſurance tried at Guila- 

ball London, at the fittings after laſt Trinity term, before Lee 
Ch. J. the jury found a ſpecial verdict, which is drawn up, but 
fince the beginning of this term the plaintiff died; Sir Jobn Strange 


judgment to now moved that a rule might be made by conſent of Sir Richard 


4a his lifetime. 


Loyd, counſel of the other fide, that to prevent the expence of ano- 
ther trial, whatever judgment the court ſhall give might be entred 
as a judgment of the firſt day of this term, and that no writ of 
error in fact ſhould be brought, which was ordered accordingly. 


The 
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The King and The Juſtices of Peace of Middleſex. B. R. 


IR Fohn Strange moved for a mandamus to be directed to the Mandamus to 
e juſtices of 


\ I juſtices of peace of the county of Middleſex to ſwear Wm. Carr the : 
late — of the poor of the pariſh of St. Andrew above the bars — 


and St. George the Martyr in the ſaid county, to the truth of his overſeer to his 


accounts, upon an affidavit made by Carr that he had delivered in cd co 


an account to the juſtices, and was ready to ſwear to the truth thereof flat. 17 Geo. 
according to the ſtatute of 17 Geo. 2. c. 38. but that they had refu- 7: © 3% is of 


ſed to ſwear him to it. 


Sir Richard Lloyd for the juſtices oppoſed it, and ſhewed for 
cauſe that when Carr delivered in his account, it conſiſted of groſs 
ſums, and that the juſtices aſked him ſome queſtions touching the 
particulars, which he refuſed to anſwer, and therefore they refu- 
ſed to ſwear him to his account. 


Wright Juſtice : This court has two juriſdictions over juſtices of 
peace; I/, To puniſh and reſtrain them when they exerciſe a ju- 
riſdiction which they have not; adh, To compel them by manda- 
mus when they refuſe to do what they by law ought to do: this 
motion is founded on the fat. 17 Geo. 2. c. 38. which requires the 
juſtices to do a thing which they have refuſed to do; if the juſtices 
apprehend. that this cat. has not repealed the ſtar. 43 Ekz. as to 
overſeers accounts, they may return that matter upon the mandamus, 
and then they will have the judgment of the court whether they 
are obliged to ſwear Carr before he has accounted according to the 
ſtat. 43 Eliz. but we cannot refuſe to grant the mandamus, for it 
is a motion of courſe; Denniſon and Foſter of the ſame opinion 

that it was a motion of courſe. Mandamus granted. 


Sir Watkin Williams Wynne Baronet, ver/izs Middleton, 
ſher iff of Denbighſhire. In the Exchequer-chamber. 


＋ HIS is a ſpecial action upon the caſe upon the ſtatute 7 & 8 An action for 


M. z. c. 7. for preventing falſe and double returns of mem- CN 


bers to ſerve in parliament, whereby it is among other things en- of parliament 
acted that the party grieved (to wit, every perſon that ſhall be duly on the 7 & 


elected to ſerve in parliament for any county, &c.) by ſuch falſe — 


return may ſue the officers making the ſame in any court at Weſt- ges is reme- 


minſtcr, and ſhall recover double the damages he ſhall ſuſtain by dial, though 

reaſon thereof with his full coſts of ſuit, | — wig 

Es : | | penal,ſowith- 
in the ſtatutes 


Mart © . This of jeofails. 
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This action was commenced in the King's Bench, the declara- 
tion ſets forth the writ for electing a member for the county of Den- 
bigh, by which the ſheriff was commanded to proceed to an elec. 
tion, that it was delivered to the defendant being ſheriff before the 
return thereof, that he proceeded in order to an election, that the 
plaintiff and one J. Middleton were candidates, that the plaintiff had 
4 majority of votes, that the defendant made indentures between 
him and J. M. the other candidate, and returned him to parlia- 
ment, whereas it is averred that F. M. was not elected, but that 
the plaintiff was elected; that two petitions were preſented to the 
houfe of Commons, one by the freeholders of the county, the other 
by the plaintiff himſelf; that the houſe thereupon reſolved that the 
plaintiff was duly elected and ought to have been returned, and or- 
dered the return to be amended, and the plaintiff's name to be put 
in the indenture. and this is laid to be contrary to the form of the 
ſtatute, and to the damage of plainti 856 7. Upo t guiliy 

-theTaule was tried in the King's Bench, where the jury gave a ver- 


6 


U dict for 1400. damages, whereupon the court gave judgment for 
j , the plaintiff for 2800 /. being double the damages found, and for 
414 /. cofls of ſuit, which ſaid damages, coſts and charges, amount 

| in the whole to 32141. and the judgment concludes thus, and ihe 
8 defendant in mercy. 


A writ of error is brought in this court, and two ſpecial errors 
are aſſigned; 1, That there is no venire facias; ad, That there is 
1 no diſiringas juratorum, and then the general errors are aſſigned; 
1 two certicrari's have iſſued, and the court of King's Bench have cer- 
li tified a venire facias and a diſirmgas, and the jury appear to be of the 
t body cf the ccunty, and not de vicineto; the two particular errors are 
out of the caſe, a verire and a diſtringas being both returned, there- 
tore this caſe comes before this court upon the general errors only, 
| 0} | and was three times argued in the moſt ſolemn manner, and the 
. laſt time by the Attorney General and Mr, Evans, before Willes 
Ll | C. J. of the Common Fleas, Parker Ch. Baron, Abney and Burnett 
Jucg:s of the C. B. and Reynolds, Clarke and Clive Barons, and this 
term MWilles C. JI. delivered the opinion of the court. 


Willes Ch. Juſtice: The firſt objection taken by the plaintiff in 
error is, that the ſtat, 7& 8 W. 3. c. 7. is a penal law, and ex- 
cepted in the 4 & 5 Ann. c. 16. and therefore the venire ought to 
have been de vicineto, and not de corpore comitatus; we think that 
this is not a penal ſtatute, but if it be, it is alſo a remedial law; 
but ſuppoſing this be a fault, it is cured by the Nar. 16 & 17 Car. 
2. c. 8 and e have no doubt at all but it is cured by ſax. 5 Geo. 1. 
c. 13. which enacts that no judgment ſhall be reverſed for any de- 
fe& in form or ſubſtance in any bill, writ, Ec. ſo that, be this a 
fault cither in form, or ſubſtance, this ſtatute cures it. 

3 The 
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The 24 objection is to the form and ſubſtance of the judgment; 


/, to the form that it is not ſaid to be given ſecundum for mam 
flatuti, but we are of opinion that as the declaration has ſet it forth 
to be a matter done. by defendant contra formam flatuti, it would 
have been nugatory to have added it again in the judgment ; the 
iſſue to be tried was, whether the defendant was guilty againſt the 
form of the ſtatute; the jury have found him ſo, and therefore the 
judgment is ſo too. 24ly, To the form and ſubſtance both, viz. 
That it concludes with miſericordia inſtead of capiatur; though we 
do not all agree that this is right, yet the greater part of us agree 
it is, for in all actions of treſpaſs on the caſe (which this is) if the 
defendant be found guilty the judgment ſhall not be quod capiatur, 
but quod fit in miſericordid. 1 Rol. Abr. 222. p. 11. ſo in debt on 
at. Ed. 6. for not ſetting forth tithes it ſhall be miſericordia. 
1 Rd. Abr. 223. p. 17. Co. Car. 559, 560. Piaud. 118. 130. 6. 
Action on the fat. Hen. 6. judgment is in miſericordia. We think 
this the right judgment, and better than if it had been guod capra- 
tur. But ſuppoſing the judgment being in miſericordia was wrong, 
yet as we are of opinion that this action is to be conſidered as re- 
medial, it is expreſfly aided by the far. 16 & 17 Car. 2. £.F;be- 
ing after a verdict; and in Comyns 284 it is held that the ſtatutes 


of Jcafails extend to actions remedial, though they are founded 


upon penal ſtatutes ; we think thit if this were 7 Tault, the /zar. 
74 Geo. 2. c. 20. for turning the Jaw into Exgliſb has cured it, 
which has this moſt remarkable concluſion, that every ſtatute of 
Jerfails (hall extend to all proceedings in Englzfh, and then declares 
that this clauſe ſhall be taken and conſtrued in all courts of juſtice 
in the moſt ample and beneficial manner for the eaſe and benefit of 
the parties, and to prevent frivolous and vexatious delays. 


The next objection is, that double damages can =P be recovered 
in reſpect of the return being contrary to the laſt reſolution of the 
houſe of Commons, and that it does not appear that there was any 
laſt reſolution of the houſe; but we are all of opinion, except Abney, 
that this action is well brought, and that double damages ſhall be 
recovered for any falle return; and we are not bound by law to take 
notice from time to time of the particular reſolutions of the houſe of 
Commons, who of themſelves cannot make a law. The caſe of 
Prideaux v. Morris was an action at common law, ſo not to the 
preſent purpoſe. But whatever may have been the opinion of Judges, 
I am very clear myſelf, that an action at common law will well lie, 
both for a falſe, or a double return of a member, for there is damp- 
num cum injuria in both caſes, and I ſhall always ſet my face 
againſt the caſe of Prideaux and Morris; I do not give this as the 
opinion of all of us, but only ſay it by the bye as my own opinion, 
for I think there cannot be a greater damage in the world; there 
would be I think the greateſt inconvenience if the doctrine ſhould 

| prevail; 
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prevail that there muſt be a determination in the houſe of Commons 
as to the election, before the action for a falſe return can be brought, 
for if ſo, it would be in the power of the houſe, to repeal this act 
of parliament by contriving to put off a petition from time to time 
for two years, within which time this ſort of action muſt be brought. 
I declare for myſelf, that Iwill never be bound by any determination 
of the houſe of commons againſt bringing an action at Common law 
for a falſe, or a double return, and a party injured may proceed in 
Weſtminfter-hail, notwithſtanding any order of the houſe, - for the 
members are not upon oath, nor can they adminiſter an oath to wit. 
neſſes; and it would be very extraordinary to ſay, that we, who are 
Judges upon oath; ſhould be bound by a determination of perſons 
not upon oath; in trying ſuch action for a falſe return, I would pay 
great regard to a determination of the houſe, but yet I would go on. 
Upon the whole, the court were of opinion that all the faults ob- 
jected were cured by the verdict, and the judgment was affirmed. 


— 


The King verſus Beſtland. B. R. 


Order of ſe(- HIS is a rule to ſhew cauſe why an order of two juſtices, 
6 ure and 2nother of the ſeſſions confirming it for appointing one 
overſeer of overſeer of the poor only, which is not according to the ſtat. 43 Eliz, 
the poor con- which ſays, that four, three, or two may be appointed, but ſays 
15; wg nothing of ce. Per Curiam, I he juſtices may appoint one at a time, 

and we do not know but they have appointed, or may appoint no- 

ther, and the court will not preſume they have not, and diſcharged 


the rule, and the orders confirmed. | 


N. Lee C. Juſtice was taken ill of the gout the 27th of Fanuary 
this term, and continued ſo until the end thereof. 


Douglas ver/us Vane. In Chancery. 


Court of 


chancery will ER Lord Chancellor: This Court never has diſmiſſed bills for 
eee tithes, to leave plaintiffs to their ſuits in the ſpiritual court, or 
leave p aint ff at law, but only diſmiſſed them when there has appeared to be any 
to bis fuit i good, legal or equitable bar, or defence. Before the reſtraining 
ave ſpiritual | ſtatutes, parſons could not alien or make agreement to bind the in- 
there be a heritance of the church without the conſent of the patron and ordi- 
good, legal or nary; and ſince the ſtatute it has been doubtful whether ſuch agree- 
equirabie are ment ſo confirmed ſhould be carried into execution ; but I do agree 
by parſon, there have been caſes ſince the ſtatute, where decrees have been made 
- -v0aogg to confirm compoſitions relating to the rights of the.church, which 
have deen bave been by the conſent of the parſon, patron and ordinary, but 
conficmed by this has been always where ſuch compoſitions have been preſumed 
decree, ince to be for the benefit of the church. 

tHe icl rain'ng 
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Baxter verſus Faulam. B R. 


- - - 5 only given 
apprenticeſhip where fix pence is mentioned to be the 95 = 


ſam given with the apprentice be or be not void for want prentice, the 
of being ſtamped, according to „at. 8 Ann. c. g. ſec. 32. indenture 
and reſolved by the whole court, that the ſtatute intended that when — 
above 50 I. was paid with ah apprentice, a twentieth part thereof cording to 
ſhould be paid for the duty, and one fortieth part when leſs than fat. —_ 
50 J. was paid; and this is a caſe wherein it is well known there © i 
is nocoin ſmall enough can be paid; and it ſeems by the two ſtamps 
of 15. and 6 d. in the pound, that no ſum leſs than 20 ſhillings paid 
with an apprentice ſhould pay any duty ; and this caſe falls under 
the ſaying of de minimis non curat lex; and there was no occaſion to 


have this indenture ſtamped according to the ſaid ſtatute. 


f Þ HE ſingle queſtion in this caſe is, whether an indenture of six pence 


Kill verſus Holliſter. B. R. 


ä HIS is an action upon a policy of inſurance, wherein a , a; 
'F clauſe was inſerted, ho in caſe of any loſs or diſpute about — 4 noe 
the policy it ſhould be referred to arbitration ; and the plaintiff — — 

avers in his declaration that there has been no reference; upon the — 

trial at Guilaball the point was reſerved for the conſideration of the matter ſhall 

court, whether this action well laid before a reference had been, cor ag ab 

and by the whole court if there had been a reference depending, or ordiſpute. 

made and determined, it might have been a bar, but the agreement 

of the parties cannot ouſt this court, and as no reference has been, 


nor any is depending, the action is well brought, and the plaintiff 
mult have judgment. 


Parr I. "x 5 1 Anony- 


*» — 


130 Eaſter ferm 19 Geo. 2. 1746. 


* 


Anonymous. 1 


D 00 E moved on the part of the proſecutor upon the ſtatute 


Leave to 


compound in againſt gaming for leave to compound, upon an affidavit that 


4 eee the defendant and one A. B. uſed to play at cards together, and that 
againſt gam- the defend:nt had won divers ſums of money of A. B. that A. H. 
ng. was become a bankrupt, and that the aſſignees, who ſet this proſe- 
cution on foot, were ſatisfied with reſpe& to the defendant, and 
therefore it was now moved that the proſecutor might have leave to 


compound; which was granted by the court. 


Anonymous. B. R. 


eue R. Henley moved on the part of the defendant in ejectment 
wal ger ne] V that proceedings might be ſtayed until the leſſor of the plan- 


perſon to be tiff, who was an infant, had got ſomebody to enter into a rule to 


ſecurity for pay defendant his colts, if there ſhould be a verdict for the defen- 
coſts. . and . . . 
dant, becauſe the leſſor himſelf being an infant, was not liable for 


coſts. Rule to ſhew caule ; afterwards made abſolute. 


Rheniſh ver/us Martin. In Chancery. 


Legaey to a OR Þ Hardwicke Chancellor: Ez. P:i/lips, the mother of the 
* wife of the plaintiff, and of the wife of the defendant Mar- 


marry with Tin, by her will dated the 27th of G#:5-r 1729. deviſed her real 
a — 4 eſtate to her daughter Marth and her heirs for ever; and then ſays, 
ru Sees; . . bd ha * * . 

It is my will that if my ſaid daughter Hertha thall intermarry 


marries with 
out their con- “ with any fon of A. B ſuch my deviſe to be void, and in that cafe 


Jent, J deviſe my real eſtate to truſtees for my daughter Mary and her 


«© heirs of her body; then comes the clauſe upon which the queſ> 
tion in this caſe ariſes. * | rovided always, and it is my will, that 
« it my ſaid daughter Mary ſhall marry, and with the conſent of my. 
& truſtees aforeſaid, or the major part of them, before ſuch marriage 
* had, ſignified in writing, then and not otherwite I give and devile 
*© to my ſaid daughter Mary Soo. and it is my will that my ſaid 
daughter Martha ſhall pay my ſaid daughter Mary 30 J. yearly, 
during the ſaid Mary's continuing ſole and unmarried, by 15 every 
« May- day and Michaclmas day; and I do hereby charge and load 
all my faid real eſtate with all my debts and legacies of all kinds, 
and appoint my daughter Martha ſole executiix and reſiduary le- 


«© gatce. 


Llix. 
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'Eliz Philips the teſtatrix died in 1736. the plaintiff intermarried 
with her daughter Mary 27 Sept. 1737. but no conſent of the truſ- 
tees was had previous to the marriage; and this bill is brought by 
the plaintiff as adminiſtrator to his wife Mary, for payment of the 
aid 800 J. and the arrears of the ſaid annuity. 


The queſtion is, whether the plaintiff is intitled to this legacy 
of 800 /. | 


J, I ſhall confider it as if it had been a mere perſonal legacy 
only, and payable out of the perſonal eſtate. 


24y, J ſhall conſider it as ſuppoſing it had been charged upon the 


real eſtate originally. 


And 3dly, I ſhall conſider it as an original perſonal legacy charged 
upon the perſonal eſtate, and that the real eſtate is an auxiliary 
fund, in caſe the perſonal eſtate ſhall not be ſufficient to pay all the 
debts and legacies. 


As to the firſt; conſidering it as a perſonal legacy, and payable 
out of the perſonal eſtate; according to the rules eſtabliſhed both in 
this, and the eccleſiaſtical court, the plaintiff as repreſentative of 
his wife will have a right to recover it out of the perſonal eſtate, for 
in both courts ſuch condition has always been conſidered only in ter- 


rorem; and indeed the civil law makes ſuch conditions void, not- 


withſtanding the legacy be given over, as to pious uſes, or for ma- 
numiſſion, Ec. but that has not been received fo, in this court, but 
wnen ever the legacy is given over for breach of the condition, the 
gift over ſhall take place upon this foundation, becauſe it thereby ap- 
pears clearly that the perſon, to whom it was given over, was in the 
mind and contemplation of the teſtator at the time of making his 
will, but in the preſent caſe there is no ſuch gift over; it was ob- 
jected by the counſel for the defendant at the bar that this was a con- 
dition precedent, and not ſubſequent; and this difference was in- 
fiſted upon, that in the firſt caſe the condition muſt be performed 
before the legacy can veſt; in the latter, that the legacy veſts im- 
mediately, but muſt be diveſted by non-performance of the condi- 
tion; and it was ſaid that this was a diſtinction that has been eſta- 
bliſhed: but neither the civil law, nor the eccleſiaſtical law, have 
made any difference whether it-is precedent or ſubſequent, for both 
thoſe laws fay, the condition is void; to prove this, Sw7nb. p. 4. 
c. 12. where there are many caſes put, tue greater part whereof are 
of conditions precedent: all conditions impoſſible, legibus inter- 
iu, or probroſa, by the civil law, are void, and the legacy is ab- 
lolute and without condition; Ccmyns 738. therefore it is not ma- 
terial whether it be precedent or ſubſequent, fince (as in this caſe) 
it is void by the civil law, as therefore the difference taken would 

| not 
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not prevail in the civil law, neither can it here, for this court, in 
the caſe of perſonal legacies will, and always hath followed the ec- 
cleſiaſtical court. | } | 


2dly, If this legacy had been charged upon the land, how far in 
that caſe the plaintiff would have been intitled to it ſuppoſing the 
condition not performed ; it muſt be underſtood in what manner 
this is charged upon the land; firſt it is given to the daughter as 
a perſonal legacy, but afterwards follow theſe words; I do charge 
* all my real eſtate with my debts and legacies ;” if the legacy had 
been originally charged upon the land, and given upon the condi- 
tion before mentioned, it could not have been contended that the 
aintiff could have recovered it after breach of the condition; and 
indeed it would be contrary to the rule of the common law (to 
decree it to the plaintiff) which always favours the heir, and con- 
trary to the determination of the Judges in Harvey and Alton, for 
the difference taken there is, That this court follows the rule of the 
civil law, becauſe that was the original juriſdiction for the recovery 
of perſonal legacies; but whenever land is in queſtion, or to be af- 
fected, this court follows the rule of the common law; and in all 
caſes, whereof this court takes conuſance of ſuit, where the original 
juriſdiction ariſes in another forum, the rule of this court is always 
to follow the law of that forum or court, for, if this court did not 
urſve that rule, there would be different remedies in different courts 
which would create great inconvenience, and the rule of right 
would be different in different courts; but though this be ſo in the 
caſe of a perſonal legacy, it is not ſo in regard to lands affected or 
charged with legacies, becauſe the property of land muſt be govern- 
ed by the law of England, and where it is a legacy charged upon 
land, it muſt have the fame conſideration as a deviſe ot the land 
itſelf would have had. Yide King and Withers, Preced. in Canc. 
350. Porter and Fry, 1Vent. 199 Harvey and Afoton, Comyns 
726, Sc. and three caſes therein cited, ⁊ ig. Fleming v. Waldegrave, 
1 Cha. Caf. 58. Needham v. Vernon, temp. Ld. Nottingham. Semp- 
bill v. Bailey, Prec. in Canc. 562, Vide 2 Vern. 416, 452. I am 
of opinion, if this cafe ſtood as an original charge upon land, the 


plaintiff could have no right to demand it. 


As to the third conſideration; this being an original perſonal le- 


gacy, the plaintiff is intitled to have an account of the perſonal eſtate 


of teſtatrix, but not of her real eſtate: ſo that another queſtion ari- 
ſes in this caſe, viz. whether this court ſhould not marſhal the aſ- 


ſets of the teſtatrix in ſuch a manner as if Pee to give the plain- 


tiff ſatisfaction for this legacy; and I am of opinion this court ought 
to do fo, the other legatees and creditors in this caſe have both the 


real and perſonal eſtates for their ſecurity; here is a perſonal legacy 


Payable out of the perſonal eſtate, but it cannot charge the real eltate 
2 ; directly; 


—_— 
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directly; then the queſtion is, whether this court ſhall not turn all 
the reſt of the legacies and debts upon the real eſtate, and leave ſo 
much of the perſonal eſtate as ſhall be ſufficient to pay this legacy ; 
and I am of opinion this court ſhould do ſo; and the Ld, Chan- 


cellor decreed for the plaintiff accordingly. 


Wh) 
ory 


The Pariſh of St. Luke verſas The Juſtices of 
Middleſex. 


ULE to ſhew cauſe why the court ſhould not grant a manda- Mandames te 
mus to the juſtices, commanding them to make out a warrant the juſſices of 
of diſtreſs to levy the poor's rate grounded upon an affidavit, where- — 
by it appears that a poor's rate has been made, and that ſome of the diſreß for the 
pariſhioners have refuſed to pay it, but that the juſtices refuſe to Poor's rate. 
grant a warrant of diſtreſs without firſt ſummoning and hearing 


the parties, 


Per three Judges contra Wright J. a mandamus muſt go, for by 
the ſame rule that the court grants a mandamus to make a rate, they 
ought to grant a mandamus to make a warrant to levy that rate. And 
the rule was made abſolute; the juſtices may return what they 
pleaſe upon it. 
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Nott un' &c. verſus Oldfield. B. R. 


Practice. T HE lalitat was returnable the ſecond return of laſt term, 


— being the 22d day of April; on the 24th of April a de- 
mult be a plea claration was left in the office de bene e//e, with notice on 


—_—_— in the back thereof to plead in four days ; upon the 26th of 
— * April the defendant put in ſpecial bail, and gave notice thereof to the 
tice to plesd plaintiff's attorney; and a rule to plead being entred in the office, 
ve vpn the the plaintiff's attorney, when that rule was out, ſigned judgment 
without demanding a plea; and now it was moved by Sir Jabn 
Strange to ſet aſide this judgment for irregularity in not demanding a 

plea; Sir Richard Lloyd and Mr. Ford for the plaintiff inſiſted, that 

by the rule of court of the 1oth Geo. 2. there was no occaſion to 

make any other demand of a plea beſides the notice to plead on the 

back of the declaration, which was ſufficient. But per curiam, The 

rule was only made to enable plaintiffs to proceed before bail was 

put in and filed, and made no other alteration in the practice; fer 

wherever a rule is given to plead, and the defendant files bail in 

time, (as here he has done,) a plea muſt be demanded in writing, 


and the judgment muſt be ſet aſide with coſts. 


Smith Executor of Cod verſas Hill Executor of Clark. 
B. R. 


Limitation of CTION upon a promiſory note dated 1734. defendant pleads 
----- + OP \ that J. Clarke his teſtator in his life-time did not undertake 
in England at Within fix years: the plaintiff replies that To. Cod his teſtator, after 

the making the promiſe (by Clark) on the 2oth of Auguſt 1736. 


the time the 
cauſe of action ent out of the kingdom of Great Britain into Ireland, and lived 


time of lad. beyond ſea till his death, and being ſo beyond ſea made bis will, 
and appointed plaintiff executor thereof, and afterwards, within fix 
after making the ſaid promiſe, plaintiff's teſtator died beyond 


tation begins 
to run, ſo that 


if he, or (if Years 

he dies a- 

— his ex ecutor or adminiſtrator, do not ſue within ſix years, they are barred by the ſtatute. 
2 


ſea, 


nn... 
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hat the plaintiff himſelf at the time of his teſtator's death 
beyond ſea, and in April 1740. arrived in England, which 
& arrival here; and that the plaintiff forthwith after his 
proved the will, and within fix years after his ſaid ar- 
m filed his bill in this cauſe; defendant demurs; 


ſea, and t 
was alſo 

was his fir 
arcival duly 
rival in this kingdom fil 
and the plaintiff joins in demurrer. 


Poole for the defendant objected that the replication is ill, becauſe 
it does not ſay that the plaintiff's teſtator was out of the kingdom 
at the time the cauſe of action accrued, but that he departed the 
kingdom after the making of the promiſe; and there is no new 
cauſe of action, for the plaintiff as executor muſt proceed upon the 
old cauſe of action; and if the plaintiff be in England at the time the 
cauſe of action ariſes, as the plaintiff's teſtator was, the time of li- 
mitation begins to run; and of that opinion were the whole court, 
and gave judgment for the defendant. Srracey for the plaintiff, 


Wheeler & Ux* wver/us Philadelphia Bingham and. 
Richard Bingham, Eſq; In Chancery, June 14, 


1746. | 


that they ſhould pay to each of h's grandaughters which ſhould S 
be living at the time of his death 1500/7. upon the ſeveral and re- her marrisge, 
ſpective days of their marriage; ** And I defire that none of my ſaid _ 1 — 


« orandaughters ſhall marry withoutthe conſent of their father and conſeat, « 1 
% mother, or the ſurvivor of them; if therefore any or either of hereby revoke 
« them ſhall marry without ſuch conſent, I hereby revoke what fe, 2 
« was before ditected to be paid to ſuch grandaughters, and ſuch of © be paid 
them ſhall not be intitled to any benefit by virtue of my will, ber,” is only 
© further than what their father and mother, or the ſurvivor o 
© them, ſhall direct or appoint ; and if any ſum of money ſhall be 
* remaining in the hands of the ſaid truſtees, that the intereſt of ſuch 
* ſum of money ſhall be paid to my daughter Philadelphia Bingham 


during her lite, and after her death the principal ſhall be paid to 


4 


* Richard Bingham, Eſq;” N 


Leonora, one of the teſtator's grandaughters, married the plaintiff 
Wheeler after her father's death, without the conſent of her mother 
P. Bingham, one of the defendants; and the plaintiffs preferred 
their bill to have Leonora's legacy of 1 500. with intereſt from the 


day of their marriage. 


Lord Chancellor: The defre of the teſtator that his erandaugh- 


ters ſhould marry with the conſent of their father and mother, or 
the 


OHN Potringer by his will dated the ;oth of April 1730. A legacy is 
deviſed all his real and perſonal eſtate to truſtees, upon truſt deviſed to a 


ou terrorems - 


i 
* 


ut > 


5 5 ä T | 
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E the ſurvivor of them, was very right; and if this was ret integra, 
I ſhould have gone as far as I could to prevent the legacy from tak. 
ing place, but there have been fuch a number of refolutions and 
decrees paſſed in this court in ſimilar caſes, that were I to go con- 
trary to them, it would be to unf;x the ſettled rule in deviſes of this 
kind, and doing a greater miſchief to many, than any particular 
good in one caſe can warrant. 


The firſt queſtion is, whether the condition annexed to this le- 
gacy is effectual to prevent the grandaughter Leonora from having 
her legacy, or whether the court ſhall conſider it only as inſerted 
in the will in terrorem ? | 


dl, Whether there is any bequeſt over of this legacy, or any 
thing in the will that amounts to ſuch a bequeſt ver? 


And firſt, to prove that it is a condition that ought to have its 
effect, it was argued for the defendants that it amounts to a con- 
dition precedent, and therefore, by the rule of law, the perſon in- 
titled muſt ſhew it to be performed ; but the anſwer to this is, 
that it is a perſonal legacy (for Mr. Bingham the defendant has ad- 
mitted perſonal aſſets ſufficient) and therefore (if not given over), 
muſt be governed by the rule of the eccleſiaſtical courts and the ci- 

Harvey v. vil law, by which this condition is void, and the legacy will be ab- 
— 754 ſolute without any condition; and conſequently it is immaterial, 
238. whether it be precedent or ſubſequent, ſince it will be null and void; 
‚ and it would be ſtrange, when the law makes a condition void, 
and ſaith the legatory ſhall be diſcharged from the condition gene- 

rally, to ſay it ſhall be fo only, where the condition is ſubſequent, 

not where it is precedent; the true reafon why this court holds a 

pecuniary legacy given on condition that the legatee ſhall not mar- 

ry without conſent ineffectual, is, to preſerve an uniformity in the 
determinations upon this point, in th and the eccleſiaſtical court; 

Porter v. Fry, for ſince pecuniary legacies may be ſued there where ſuch 2 
1 Mod. 398. condition as this would be held void, it would be extremely incon- 
venient if this court was to decree contrary to the eccleſiaſtical 


courts, 


I take this to be a condition ſubſequent; and although it has with 
ſome truth been ſaid at the bar, that the legacy did not veſt until the 
marriage, and that being without conſent (it was ſaid) the legacy was 
eo inſtante diveſted; yet there is a difference in the operation of law, 
and in the order of things; and I think a ſubſequent conſent of the 
mother after the marriage would have been ſufficient to make the 
legacy good to Leonora although it had been given over; and ſo in 

the order of things, for it has been truly ſaid by Mr. Solicitor Ge- 
neral for the plaintiff, that ſhe need ſhe nothing but her marriage, 
3 neither 
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neither here, nor in the eccleſiaſtical court, when ſhe comes for her 
legacy, and it muſt come from the other ſide to ſhew it was with- 


out conſent. 


Eut 1dly, it is ſaid that if this be not a condition precedent, yet 
it ought to have its effect, becauſe here is that which amounts to a 
deviſe of the 1 500 J. over; as , The plain intention of the teſtator, 
and 2ly, A gift of the intereft to the mother for life, and of the 
principal, to the defendant R. Bingham after her death. 


As to the %, There have been many caſes in this court where the; Vern. 293. 
intention of the teſtator has been as clear as the ſun, that a daughter i Cha. Ca. 
marrying without conſent ſhall not have the legacy, and yet this _— 9 
court has always decreed it to be paid, when it is a pecuniary per- 
ſonal legacy, and not deviſed over; and therefore the court is not 
governed in this by the intention of the teſtator, but chiefly has re- 
gard to that juſtice which it ought to do, with reſpect to the right 
of a third perſon to whom a legacy is deviſed over upon breach or 
non-performance of a condition, whom the teſtator at the time of 
making his will had in contemplation as much as any thing elſe ; 
indeed the court in ſuch caſes has often ſaid, where there is a deviſe 
over to a third perſon, it thereby appeared to be the intent of the 
teſtator, that hat perſon ſhould have the benefit of the bequeſt over, 
but that was ſaid only to prove the right of ſuch deviſe over; 
therefore the determinations of this court in this point do not ſolely 
depend upon the intention of the teſtator, but upon the right of the 
legatee over, which cannot be taken from him. 


And therefore whether there is any thing here that amounts Ou umn 

a bequeſt over in point of right is the 2d queſtion; and I am of opi- yin not a- 

nion there is not; I agree that if it had been ſaid in the will, that in mount to 

caſe my grandaughter marry without conſent, I revoke her legacy, © over of 

and give power to my daughter to diſpoſe of that ſum to ſuch uſs 

as ſhe ſhall think fit; that would have been a gift over, for it would 

have amounted to a gift of the property: but the gift in the preſent 

caſe does not amount to that, for it is only an abridgment, or a 

power to the father and mother to abridge the legacy; the father 

himſelf if he had ſurvived the mother, could have taken no benefit of 

this legacy, but when he had ſoabridgedit, theremainder of it would 

have fallen into the re/duum? ſuppoſe the mother had appointed 

500 /. to Leonora, or the teſtator had ſaid in his will, if ſhe marry 
without conſent ſhe ſhould only have the intereſt of the 1500 J. ven. 293 

for her life, hat could not have taken place unleſs the principal 294. : 

had been deviſed over; it is ſaid that by the words, © If any money 

* ſhall be remaining in the hands of the ſaid truſtees”, &c, is meant 

ſuch ſums as ſhall remain by reaſon of any grandaughter's marrying 

without conſent ; but that is not the meaning of them, for this be- 

Ing a deviſe to truſtees of all the real and perſonal eſtate, it muſt 

PaRT I. Nn | mean 


. 
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A deviſe of mean the re/iduum of the perſonal eſtate, and the deviſe of the re- 

ine reſidoum. dum has been determined not to be a deviſe over in caſes of this 

Over ofa par- kind ; for where it is not expreſſly deviſed over, and 1s only to fall 

ticular legacy. into the ſurplus, the daughter ſhall take it; perhaps this diſtinction 
may be thought very nice; I admit it to be ſo, but it is now an 
eſtabliſhed rule that there muſt be an expreſs bequeſt over of the 
particular legacy, and that a bare gift of the rgduum will not be 
ſufficient to deprive the daughter of the legacy, and there are many 
caſes to prove this; the reaſon is, becauſe when a teſtator makes one 
a reſiduary legatee, he has not that particular thing in his vie or con- 
templation; indeed during the arguments in this caſe, I once thought 
that as the mother was made reſiduary legatee for life only, it might 
be conſidered as a legacy given over to the mother for her to diſpoſe 
of at her pleaſure, bur it is plain that the power is given to the father 
and mother and the ſurvivor, and therefore the father might have 
had the diſpoſal or power of abridging it; fo the plaintiffs are in- 
titled to a decree under proper reſtrictions, for the legacy and inter- 
eſt ſince the marriage, but the defendant muſt be allowed for main- 
tenance from Leonora's father's death, and the huſband Wheeler muſt 
deliver propoſals of a ſettlement to the maſter. 


Moore ver/us Fernhaugh. B. R. 


2 Stra. 1258. R. Ford moved to change the venue from Midaleſæx into the 
one 5 next adjacent county to the county of Denbigh ; but it was 
not change denied per curiam, and they ſaid it had been often denied ; Denniſon 
the venue into Juſtice cited Lloyd V. Villiams, Mich. 8 Geo. 2. in an action of aſ- 
— ug fault and maihem, which be ſaid he moved himſelf to change the 
Welch coun- Venue to the next adjacent county to that county in Tus in which 
ty. the cauſe of action aroſe; and the court then refuſed it, and cited 
0 — Raym. Hytmarth v. Williams, where it was denied again. Lee Ch. J. I 

; have known this done by conſent but never without. Vd. Godfrey 
Nor intoa V. Filpet, L. Ray. 1418, And N. The court will not change the 
northern deni into à northern county where the aſſizes are but once a year, 
+ vt if moved in Michaelmas or Hi ary term, becauſe of delay; and per 


once a year, Wright Juitice, this was refuſed in Nichols v. Bolſter. 


Rex verſus The Juſtices of Peace of Weſtmorland. B. R. 


n. R. Harriſen moved for a mandamus to be directed to the ju- 
appoint over- | ſtices to appoint overſeers of the poor tor the hamlet of Ne- 
Peers of the fhergraveſbip, Watsfield and Churctfield, (there never having been 
Fimler where any overfeers of the poor there before) upon the /. 13 & 14 Cor. 
there where 2, C. 12. , 31. which gives power to appoint overſcers (in large 


never an . : . 2 x * 3 
3 pariſhes) in particular hamlets, as the f, 45 Elis. does in pa: _ 
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at large; and it was granted upon an affidavit that there was poor 
belonging to this hamlet, which were chargeable to the hamlet of 
Kirkland, which could not remove them, becauſe there were no 


overſeers of Nethergraveſhip, &c. 


Qui tam by the Town of Dover vegſas Hodgſon. B. R. 


PON an information againſt the defendant for following a Defendant 
trade contrary to the ſtat. of Eliz. the defendant had a ame" 
verdict, and obtained a fidebar rule for coſts ; and now it was mo- from the {ef 
ved to ſet the rule for coſts aſide, by Mr. Smythe, who infiſted the fions, and bas 
defendant was not intitled to coſts, becauſe he himſelf removed —— = 
the information from the ſeſſions; upon ſhewing cauſe by Serjeant cotts, 

Wynne, the court ſeemed to think there could be no doubt but 
that the defendant muſt have his coſts upon the fat. 18 Eliz. c. 5. 


but ordered precedents to be ſearched for in the crown-office. 


rr 
— 


Michaelmas Term 
10 1746. 


Rex verſus Ingleton. B. R. 


lony, by attempting to ſet on fire the houſe of one Eton fendant who 
in York, and the indictment alſo charges that the defen- indicdment in- 
dant ſolicited Maſon, one of the proſecutors, to help to to B. R. by 
ſet fire to the houſe; Maſon and one Glenton informed the mayor of feed 
Verb of this, who bound Maſen and Glenton over to proſecute the — my 
defendant. The defendant removed this indictment by certiorari boy cos on 
into this court, and entered into a recognĩzance in the penalty of 20/. —. 3 _ 
to appear and plead to the indictment, and to proſecute it to be tried to the proſe- 
at her own expenſe, which ſhe has accordingly done, and has been ee. 
convicted and fined ; and now it was moved by Mr. Perd that the 
recognizance might be diſcharged, ſhe having paid the fine; this was 
oppoſed by Mr. Henley and 7. Robinſin, who inſiſted that by the 
flat. 5 & 6 M. & M. c. 11. the defendant was obliged to pay the 


I proſecutor's 


Ch HE defendant was indicted for an attempt to commit fe- Where a de- 
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Tae word or 
canitrued to 
he 2 copula- 
tive in a 
Wilt. 


proſecutor's coſts; but per curiam, this caſe is not within that aq 
of parliament, for that extends only to officers and perſons really in- 
jured which ngither G/-nton nor Maſon the proſecutors are in this 
caſe; for there was no damage done to the houſe, it was only in- 
tcnded to be done, nor are either of them officers, and therefore the 
rule was made ablolute for diſcharging the recognizance by three 
Judges, abſente Forſter Juſtice, who was at St. Margaret's Hill try. 
ing the rebels, 


Frammingham verſus Brand. In Chancery. 


HE queſtion before Lord Hardwicke was upon theſe words in 

{ a will, (viz.) “I give and bequeath the inheritance in fee- 

« ſimple of all my lands to R. F. my fon, and to his heirs and 
«« aſſigns for ever, and in cafe the ſaid R. F. my fon happen to die 
jn his minority, _or_ unmarried, or without iſſue, then I give the 
« inheritance in fee to Henry Bland”. R. F. attained the age of 
twenty- one, but died unmarried and without iſſue. Lord Chancel- 
'Jor held that this contingent executory deviſe to H. B. could never 
take place, for both the words er are to be taken in a copulative 
ſenſe, and unleſs R. F. had died in his minority and unmarried, and 
without iſſue, H. B. could never take; for if this was to be conſtrued 


otherwiſe it might happen that R. F. might marry and die leaving 


2 Stra. 1175. 


iſſue in his minority, hi ,, would be diſinherited if the eſtate was 
not to veſt in him abſolutely on his marriage, which could never 
be the intent of the teſtator; and the caſe of Barer and Surtees 
B. R. Mich. 16 Geo. 2. was held to be good law, which was ad- 
judged upon theſe words in a will, (v/z.) I give the ſaid premiſſes 
to my grandſon, his heirs and aſſigus, but in caſe he dies before 
he attains the age of twenty-one years, or marriage, and without 
iſſue, then he deviſed the fame over to another perſon; the firſt 
deviſee attained twenty-one, but died unmarried and without iſſue; 
and it was held per totam curiem, that by attaining the age of 
twenty-one, the eſtate became ſo abſolute in the firit deviſee that 
the executory deviſe could never take effect, or veſt ; and Denniſon 

uſtice ſaid he would conſider it the ſame as if the teſtator had ſaid, 
« It my grandſon A. B. die under 21, and unmarried, and with- 
< out iſſue,” which he did not do, for he attained his age. 


Wo od 


* M was 5. Oy 
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Wood ver/us Newton. B. R. 


HIS is an action upon the caſe, wherein the plaintiff declares Afumpſr. 
upon an indebitatus afſumpfi: for 211. for the uſe and occupa- Tue declara- 


the like. 


As to the promiſes and undertakings in the ſaid declaration; 24%, The plea of 
zalr, and Jaſtly abovementioned, and allo as to the promiſe and — 
undertaking in the ſaid declaration firſt mentioned, except as to pose. 7 
9. 2 5. 6d. parcelof the ſaid 21/7. contained in the faid promiſe and 


undertaking in the ſaid declaration firſt abovementioned, the defen- 


dants ſays, that he did not promiſe and undertake in manner and form &6-3 + 


as the plaintiff hath above complained againſt him, and thereupon 
iſſue is joined ; and as to the ſaid promiſe and undertaking in the 
ſaid declaration firſt abovementioned as to the ſaid 94. 2 4. 64. parcel 
of the ſaid 21/. therein contained, that the plaintiff ought not to 
have his action againſt him, becauſe he ſays that after the making 
the ſaid promiſe as to the ſaid 9. 24. 64. and before the exhibiting Tenderdefo 
of the ſaid bill of the ſaid plaintiff, that is to ſay, on the tenth of exmbirng the 
April 1745. at S. aforeſaid, he the ſaid defendant tendred and of- bill. 

fered to pay to the ſaid plaintiff g/. 2s. 6d. which the ſaid plaintiff 

then and there refuſed to accept from the defendant, and the de- 

fendant further ſays that he always hath been and till is ready to 

pay the ſame, and brings the money into court ready to be paid 

to the plaintiff, if he will accept the ſame, and this the ſaid defen- 

dant is ready to verify; wherefore he prays judgment if the ſaid 

plaintiff ought to have or maintain his ſaid action to recover an 

more damages tuan the ſaid ſum of g/, 25. 6d. 


The plaintiff imparls to the ſaid plea until Friday next after the Replication. 
morrow of the holy Trinity, and then replies, and ſays that he ought tt plaintiff 
not to be barred from having his action, &c. becauſe he faith that the > 6:29AM 
ſaid plaintiff after the making of the ſaid firſt promiſe in the ſaid i the tender. 
bill, and before the exhibiting the ſaid bill of the ſaid plaintiff, to 
wit, on the 2th day of February in the 18th year of his preſent 
Majeſty, proſecuted out of the King's Bench a writ of /atite (ſetting 
out the writ) which proceſs he the ſaid plaintiff proſecuted againit 
the defendant with an intent to ſerve him perſonally with a copy 
thereof according to the ſtatute, and that the defendant might ap- 

ar at the return of the ſaid proceſs in the ſaid court at the ſuit of 
the ſaid plaintiff, and that the ſaid plaintiff might proceed there- 


1 Oo upon 


$7912 /03S 4 aufs g 40g 


at 
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1 upon and exhibit his ſaid bill againſt the ſaid defendant, and him 
4 might implead for recovering and obtaining, among other things, 
| the ſaid g/. 25. 64. according to the courſe and uſage of the ſaid 
court here; and the ſaid plaintiff according to his ſaid intention af. 
terwards, to wit, in the ſaid Eaſter term in the 18th year aforeſaid, 
declared by his ſaid bill againſt the ſaid defendant in form aforeſaid, 
for recovering and obtaining the ſaid damages contained in the ſaid 
bill; and the ſaid plaintiff further ſays, that the ſaid defendant at any 
time before the ſuing out and iſſuing of the ſaid writ of the ſaid Lord 
the King of latitat aforeſaid, did not tender or offer to pay to the ſaid 
plaintiff the ſaid 9 /. 25. 6d. in manner and form as the ſaid defen- 
dant hath above in pleading alledged, and this the ſaid plaintiff is 
ready to verify, wherefore he prays judgment and the damages 
| | which he hath ſuſtained by reaſon of the non-payment of the ſaid 
| 91. 25 64. parcel of the ſaid 21 /. contained in the ſaid firſt promiſe, 
to be adjudged to him, &c. | E. Bootle. 


R4oinder, al- The defendant rejoins, and ſays that the plaintiff ought not to 
wics the cauſe have his ſaid action for the ſaid 9/. 25. 6d. &c. becauſe he ſays that 
— it is true that he the ſaid defendant did make ſuch promiſe and un- 
che filing the dertaking as to the ſaid 91. 25. 6d. before the exhibiting the bill of 
bill, — * the ſaid plaintiff, as by the ſaid bill is alledged; but the ſaid defen- 
2 wy dant further ſays, that he the ſaid defendant at any time before the 
promiſe be- ſying out or iſſuing of the ſaid writ of /atitat abovementioned, did 
_— le not promiſe and undertake to pay the ſaid plaintiff the ſaid 91. 25. 6d. 

parcel of the ſaid 21/ Cc as the ſaid plaintiff by his ſaid plea above 

in- reply pleaded hath above ſuppoſed; and of this he puts himſelf 


upon the country. D. Poole. 


Demurrer. Flaintiff imparls till Vedneſday next after three weeks from the 
day of St. Michael, and then demurs generally; defendant joins in 
demurrer. | 


This caſe was ſolemnly argued laſt term by Serjeant Bootle for 
the plaintiff, and Poole for the defendant, and it was this term ar- 
gued the ſecond time by Sir Thomas Bootle for the plaintiff, and Mr. 
Ford for the defendant. | 


| It was objected by the plaintiff that the rejoinder is bad, becauſe 
| a latitat may be teſted before tne cauſe of action accrued, and if it 

[ may, then the iſſue tendered by the rejoinder is immaterial, Cro, 
Fac. 561. 1 Vent. 28. Sir Thomas Hoctle cited Matthews v. Spicer 
B. R. whereof he had the paper book then in his hand of Paſcb. 
12 Geo. 1. which was an action upon ſeveral promiſes; the defen- 
dant as to all except 3. 45. mentioned in the fifth promiſe pleaded 
the general iſſue, and as to hat 41. 45. he pleaded that after the 
| promiſe to pay that ſum and before the time of filing the bill, viz. 
[| | 4 the 
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the 2d of April, he tendered the money. The plaintiff replied that 
before the filing the bill, viz. the 12th of February, he ſued out a 
latitat with intention that the defendant might be ſerved therewith 
and proceed againſt him thereupon, and that the defendant did not 
tender before the ſuing out of the latilat; upon this the defendant 
did not rejoin to the fat, but demurred upon the replication; and 
the court were of opinion that the /atitat might be ſued out before 
the cauſe of action accrued; and cited the two caſes above for that 

urpole ; if therefore a latitat may be ſued out before the cauſe of 
action ariſes, the iſſue tendered in this caſe is immaterial ; and if the 
replication is ill, the defendant ought to have demurred to it, and 
not have rejoined to the country; and Sir Thomas Bootle relied upon 
this, that the defendant had tendered an immaterial iſſue, and there- 
fore prayed judgment for the plaintiff, But notwithſtanding this 
objection, judgment was given for the defendant, upon Mr, Ford's 
argument for him, which was as follows : 


Mr. Ford for the defendant : It is admitted upon this record firſt, 
that the defendant was always ready to pay the debt claimed by the 
plaintiff; there is no pretence of any demand or refuſal, but on the 
contrary a conſtant readineſs to pay is admitted. 


2dly, It is admitted that at the time of ſuing out the latitat the 
plaintiff had no cauſe of action. 


24ly, I do infiſt, and think it muſt be admitted to me in point 
of law, that if at the time of the commencement of a ſuit the plain- 
tiff has no cauſe of action, a ſubſequent right of action will not 
ſupport it, but the court ex Mio ought to abate the writ. 


It is objected for the plaintiff that the defendant's rejoinder is fri- 
volous, that the exiſtence of the cauſe of action before the ſuing out 
the /atitat is immaterial, for that the /atitat is only a ſummons to 
bring the defendant into court, is only proceſs to compel an ap- 
pearance, and that if a cauſe of action accrues in a vacation, the par- 
ty may legally ſue out proceſs of a preceding term, ſo that it is of no 
conſequence whether the plaintiff had any cauſe of action at the time 
of ſuing out the /at!/at or not, and for this purpole (ro. ac. 5 1. 
is cited, which was an action for an eſcape upon a latitat teſtꝛd the 
29th of June, when the bond debt upon which th: arreſt was made, 
did not accrue until the 2gth of Auguſt following; this was held 
right, for the /aztat not being returnable till the term after the bond 
was given, that is ſuſticient to maintain the arreſt, and the proceſs 
ſoed out in the vacation always bears teſte the preceding term; 
Vent. 28. where it is held a /2titat may be taken out, but a man 
cannot be arreſted upon it before a debt is due; and this differs from 


an original writ, which if it bear 2%e before the money is due it is 
| abateable 
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abateable, but a Jatitat is not only to bring defendant in cuſfodiam, 
that the plaintiff may declare againſt him, but that he may have 
bail, and after -hat, the proceedings upon the /a7ztat ceaſe ; upon 
the authority of this caſe it muſt be admitted that either the rejoin. 
der is good, or the replication is bad; and if the replication is good 
the rejoinder of conſequence is good likewiſe; for conſidering the 
latitat as a ſummons only, that according to the courſe of the court 
it may bear ee of a term precedent to the cauſe of action, how 
then is a tender before the iſſuing of it material? can a man tender 
before the cauſe of action exiſts? this is impoſſible; ſuppoſe an iſſue 
had been taken of the fact alledged in the replication, that no tender 
had been made before the ſuing out the /a7z7at; and ſuppoſe this had 
been found for the plaintiff, could ſuch verdict have been material ? 
the /atifat might have iſſued before a tender could have been made, 
and therefore the finding there was no ſuch tender, when it was im- 
practicable to be made, would have been immaterial, 


Upon conſidering the replication the court will take notice of 
the courſe and practice of iſſuing /azitats, as well as in determining 
upon the rejoinder, and then taking the /azrrat only as a ſummons 
to enforce an appearance, it appears upon this record that the plain- 
tiff hath no way defeated the force of the defendant's plea but by 
ſhewing that though itis admitted a proper tender was made before 
the bill was filed, yet none was made before the /azitze iſſued; or, 
in other words, that none was made before there was any debt due; 
how does this defeat the plea which alledges that the defendant 
made a tender before the bill was filed, and was always ready to 
pay the money from the time he owed it ? If the plaintiff would 
conſider the latitat as a ſummons, ought he not to have gone further 
in his replication, ſhould he not have ſhewn the iſſuing the writ, 
and that no tender was made before the ſervice of it? this was done 
in Cro. Car. 264. Watts v. Baker, it was treſpaſs quare clauſum fre- 
git; the defendant pleaded a tender of amends : plaintiff replied a 
latitat, (as here, ) and that the tender was made after the arreſt upon 
it; and it was reſolved that this tender came too late, for as well 
as a tender after an original writ comes too late, ſo after an arreſt 
upon a /atitat, for the tender of amends muſt be intended to be im- 
mediately after the treſpaſs committed, and before any ſuit. 


What then are the times when a tender comes too late? ½, Af- 
ter the 7e/te of an original; 24%, After the ſervice of a /atirar, for 
the teſle of a latitat is inſiſted to be quite immaterial. How then is 
the plea anſwered? does the preſent replication ſhew that the tender 
came too late? does it prove that it was not made before the ſervice? 
is that the commencement of the ſuit upon this ſort of proceſs? if 
it is, what can be inferred, or be tried by the replication as it ſtands? 
| The 
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The buſineſs of areplication is either to deny the facts in the plea, or Wha: — 


to confeſs and avoid them by ſome other fats, which, if found, 
ew that the allegations in the plea are nothing to the purpoſe ; 
ſuppoſe the facts in the replication found with the plaintiff, would 
they have that effect? does it follow that becauſe the tender alledged 
was not made before the tee of the latitat, that therefore it comes 
too late? it certainly does not, and therefore if no certain iſſue can 
be taken on the rejoinder becauſe of the immateriality of the tete, 


neither can any be taken on the replication. 


But ſuppoſing the replication be good, the rejoinder is a compleat 
anſwer to it. 1 


Firſt, the replication ſtates a latitat, and concludes that no tender 
was made before the ĩſſuing of it; what is the anſwer ? I admit there 
was no ſuch tender, that fact is confeſſed, but this is the reaſon, at 
the time ſuch writ ifſued, the plaintiff had no cauſe of action, and 
ſo no tender could be made; is not this an anſwer to the replica- 
tion, and a material one too? the defendant thereby aſſigns a rea- 
ſon for not doing the thing which the plaintiff complains he ought 


to have done, 


But 24iy, Suppoſing the replication be good, it can be only fo 
upon this ground that the Jatilat is to be conſidered as an original 
and the foundation of the ſuit; in this light, and no other, the iſſu- 
ing the proceſs is the commencement of the ſuit, and the plaintiff 
treats this /atitot exactly in the ſame manner as if he had ſued out 
an original, and on this ground it is that a /atzza? ſued out and con- 
tinued on the roll prevents the ſtatute of limitations; from the time 
of the telle of a latitat when it is ſet forth in pleading the action 
is conſidered as ſubſiſting, though it was never ſerved as proceſs, 
but only taken out with an intention of filing a bill; 1 $74, 53, 60. 
and from that time all the books ſay that in the King's Bench the 
action is commenced; and in the caſe of Cuil:fird and Blandford, 
where the queſtion was, whether ſuing out a /a:ztat within the year 
was the commencement of an action within the 31 Els. c. the 
words of the book are, As to this queſtion, three Judges held 
clearly that the ſuing out a latitat within the year was a ſufficient 
commencement of the ſuit to ſave the limitation of time, becauſe 
the /a7z/at is the original of the King's Bench, and may be continu- 
ed on record as an original writ;”” «nd it has been adjudged that the 
ſuing out a /atitat within the time, is ſufficient to prevent the in- 


curring the ſtatute of limitations; and Holt Ch. Juſtice does not diſ- 


pute the principle whether the ſuing out a /atitar be the commence- 
ment of a civil action, or whether it is the original of the plaintiff's 
fuit, but only diſtinguiſhes between zha7 and a popular action, in 
which caſe he thought a bill ought to be filed on record; this caſe 
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proves plainly that the ſuing out a latitat, or the exhibiting the bill, 
may in this court be the commencement of an action; that it is 
in the plaintiff's election either to make one or the other the origi- 
nal; that from the time of iſſuing the labitat, where the plaintiff 
inſiſts upon it the ſuit is as much ſubfiſting as if commenced by an 
original; and if this be ſo, why is the rejoinder immaterial, if the 
replication be good? the plaintiff infiſts the action was commenced 
before any tender, he has alledged the latitat as the inſtitution of his 
ſuit, relies upon the zefte of it as the ground of this bill, as that point 
of time to which all the ſubſequent proceedings ought to have re- 
lation, and therefore why ſhould it not abate the proceeding, if pro- 
ſecuted before any cauſe of action? ſhall it have relation to ſupport 
proceedings in order to ſave a debt and to do juſtice ? ſhall it relate 
to deprive a man of the benefit of the ſtatute for limiting of a po- 
pular action? ſhall it in the replication be a ſufficient allegation of 
the commencement of a ſuit in order to avoid a legal tender, and yet 
not be a commencement of the ſuit to abate an unjuſt action; to lay 
otherwiſe would be to make the /a7:zat the commencement; and not 
the commencement of the ſuit on the ſame record. Upon this re- 
cord it cannot be queſtioned but the inſiſting of the {atitat is an un- 
conſcionable attempt to do injuſtice; it is a new experiment to in- 
volve honeſt men in dittculties, and to put them in the power of 


malicious creditors. 


It was objected upon the firſt argument, that the defendant might 
have relieved himſelf by pleading that he had tendered before notice 
or ſervice of the latilat. To this T anſwer, that if the ſuing out of 
a /atitat in a civil action be the commencement of a ſuit, a tender 
ſubſequent though before notice would be to no purpoſe; the com- 
mencement of a ſuit is a demand of a debt, and a tender after a 
demand is of no uſe, that would be directly to contradict his plea, 
that ſays he was always ready, But ſuppoling ſuch an allegation 
ſhould be received, why is the defendant to be put upon making 
it? the plaintiff, who inſiſts upon a lalitat, has it in his power to 
uſe it as he pleaſes, either in the nature of an original, or as a ſum- 
mons, to bring the party into court; if he chooſes to conſider it as 
an original, as the commencement of the ſuit, why ſhould the de- 
fendant be obliged to treat it in a different light; why is the court 
to conſider it in a different manner than the party deſires, who ſued 


it out. 


By the rule of law every man's plea is to be taken moſt ſtrongly 
againſt himſelf, and by this rule the ſuing out the latitat muſt be 
taken on this record to be the commencement of the action, as hat 
which the plaintiff has elected and choſen to be ſuch, and which 
the court cannot con ſider otherwiſe without making a conſtruction 


on the rejoinder that oppugns the replication. But ſuppoſing ſuch a 
rejoinder 


n 
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rejoinder would be bad, the tee and ſuing out the latitat is a mat- 
ter of record; thoſe records, all perſons are bound to take notice 
of, and it ſhould ſeem, that to ſay the tender was made before no- 
tice of the /azitat would be wrong; and it may be compared to the 
caſe of an executor, who pleaded plene adminiſtravit before notice. 
Carter 227. Meller v. Overton ; ſuch plea is not good, but the de- 
fendant muſt plead plene adminiſtravit ante diem impetrationis brevis 
originalis. Ward v. Dobſon, Hil. 2. G. 2. C. B. plea of plene ad- 
miniſtravit before notice held ill, for all may reſort to records, and 
defendant ſhould plead according to 3 Lev. 28. Et quod ipſe nulla 
habet bona vel catalla teſtatoris vel babuit die impetrarionis brevis 
predief vel unguam poſtea. And though theſe caſes are of original 
writs, yet the law muſt be the ſame of /atitats whenever inſiſted on 
as the commencement of the ſuit; they are both equally of record 
and notorious tothe world, and there cannot be any averment againſt 
one but what may be equally made againſt the other; and there can 
be no harm in conſidering the latitat in this light; if the plaintiff 
had any merits, inſtead of reſorting to the latitat he might have 
replied a demand and refuſal, and ſo falſified the plea of the de- 
fendant ; therefore toconclude, that if the rejoinder be bad becauſe 
it offers an iffae of a fact depending on the ifluing of a latitat, the re- 

lication is in like manner equally ſo, and then the plaintiffs guilty 
of the firſt fault ; on the other hand, if the replication be right, the 
rejoinder is ſo likewiſe, as it only offers an iſſue on the fame ground 
that the replication does, viz. that the ſuing out the /@71tat is the 


ground of the action. 
Judgment of the court. 


Lee Ch. ſuſtice: In general the ſuing ont a latitat is not material; A latiat may 


and in the caſes cited it is confidered only as proceſs to bring the de <onfidered 


party into court; but in the preſent caſe the plaintiff ſeems to aim — 
at a ſurpriſe, and if this /azitat is not to be conſidered in the nature vrt. 

of an original writ, what is it? when it is replied to the ſtatute of 
limitations pleaded, or to avoid a tender, is it not the commence- 

ment of the ſuit? the defendant ought to have the ſame advantage 

of it as the plaintiff; ſo I think the ſatitat in this caſe is to be con- 

ſidered as an original writ, as the plaintiff himſelf in his replication 

has made it the commencement of his ſuit ; and judgment mult be 


for the defendant. 


Wright Juſtice : If the latitat be conſidered only as proceſs to 
bring the party into court, then the rejoinder would be bad, but the 
plaintiff in this caſe by his replication ſeems to me to have made it 
the commencement of his ſuit, and therefore I think it may be taken 


to be in nature of an original writ, 
3 Denniſcn 


148 Michaelmas Term 20 Geo. 2. 1746. 


| 


Deviſe. 


Denniſon Juſtice : The queſtion is in this caſe, whether the ten- 
der comes too late; the defendant pleads he made it before the ex- 
hibiting the bill, and this is right; the plaintiff replies a /atirar, and 
that the tender was not made before the ſuing out the /atitar, re. 
joihder that there was no cauſe of action ſubſiſting at the time of 
ſuing the /atitat : to be ſure a latitat is not ſtrictly an original, but 
it may be conſidered as the commencement of the ſuit; ſo it is when 

leaded to the ſtatute of limitations, &c. I have ſome doubt whether 


ee, / A warthe plaintiff's replication be good, becauſe it is not material when 
4, Han, x PHT (29. the procels iſſued; I ſpeak this upon a ſuppoſition that the Jatitat 


is only proceſs, and in this light the plaintiff ſeems to inſiſt upon it; 
I think it may be conſidered in the nature of an original, being the 
commencement of the ſuit, and fo the rejoinder is good, 


Fefter Juſtice of the ſame opinion. 


Judgment for the defendant per tot cur”. 


Goodright, of the demiſe of the iſſue of Matthew Hall, 
verſus Jacob Hall. In e-Ament. B. R. 


HIS was a caſe reſerved for the opinion of the court upon the 
| words of a will, Jacob H. the teſtator having two ſons 
Matthew and Jacob, deviſed his lands to Mutthew in fee, * Provi- 
«© ded nevertheleſs that if Matthew ſhall die before me, then I do 
« conſtitute and appoint by theſe preſents my ſon Jacob Hall to en- 
e joy the eſtate in the ſame manner as Matthew ſhould have done, 
* and alſo in caſe the ſaid Matthew ſhall happen to die before the 
« ſaid Jacob Hall, he the ſaid Jucch Hall junior, ſhall have and 
enjoy the eſtate as Matthew ſhould have done.“ 


Mali bew ſurvived the teſtator, leaving iſſue the leſſor of the plain- 
tiff, and living Facos the defendant and brother of Matibew. 


This caſe was twice argued at the bar; ard it was contended for 
the detendant that (by the words, And allo in cale the ſaid Mat- 
« hee ſhall die before the ſaid Jaca Hall, he the faid Jacih Hall 
* junior, Hall have and enjoy the eſtate as Matthew ſhould have 
&* done;”) the defendant was intitled to the lands; but per curram 
the name Jaccb Hall without the addition of junior, mult plainly 
mean the teſtator, and the teſtator begins his will thus, I Jacob 
« Hall, & c.“ Judgment for the plaintiff, 


5 Aubeer, 


— 
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Aubeer, truſtee of the Marquis of Powis, verſus Barker 
in cuſtody of the Marſhal. B. R. 


T was moved on behalf of the plaintiff to amend his declaration, Amendment. 

by adding two counts; this application to the court was made Ee 

after the term next after the term in which the declaration was de- lane. 

livered, and after the defendant had pleaded thereto. mend a decla- 

the term were 

Wright Jaſtice, (abſente Lee Ch. J.) I take it to be the rule of —ͤ— 

the court, that a count cannot be added after two terms, and the in — 

term in which the declaration is delivered is always included; as to 

the caſe of the Dutcheſs of Marlborough v. Widmore, Hil. 4 Geo. 2. G/366496 

in B R. the amendment in that caſe was allowed on a particular 

reaſon, for if it had not been there allowed, the ation would have 

been loſt by the running of the ſtatute of limitations. Denniſon and 

Faſler Juſtice of the ſame opinion; and ſo the rule to ſhew cauſe 

why the amendment ſhould not be made was diſcharged : but 

N. B. Another reaſon for diſcharging the rule was, becauſe the 

defendant was in actual cuſtody; and this was the third term he had 

been ſo; and this would be making a new declaration to keep him 


in priſon ſo much the longer. 


Langſtaff ver/us Rain & Ux'. B. R. 


8 IR Thomas Bootle moved to diſcharge the wife out of cuſtody; Huſband and 
this was an action of aſſault and battery done by the defendant's — — 
wife, wherein there was a verdi and judgment for the plaintiff, tion in an ac- 
and both the huſband and wife were taken in execution: But per tion for the 
curiam, this matter has been determined that the wife is liable to — — 
be taken in the caſe of Finch & Ux' verſus Dudding & Ux in 2 Sus. 1237. 


Mich. term 19 Gee. 2. and they now refuſed to diſcharge the wife, 
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The King verſus Charles Ratcliffe, Eſq; November, 


21," 2746: 
2 MVOTH C g ö 
Foſter o. HIS day a certiorari being returned before the court of B. R. 
8. C. of the record of the conviction and attainder of one Charles 


e high Ratcliffe in the year 1716. for committing high treaſon (in levying 


treaſon in ne war againſt his late Majeſty King George the firſt in the year 1715.) 
brought in by before commiſſioners appointed for that purpoſe at the Ola Bailey was 
habeas corpus, read by the clerk of the cr OwNng and alſo an hateas Corpus directed to 
uy the — the conſtable of the Teuer of London with the return thereof, which 
— he Was a commitment of the priſoner then brought thereby to the bar 
is aſted what (ſoppoſing him to be the ſame Clorls Ratciiſi᷑ convicted as above) 
— ty the Duke of Nec: tle, ſecretary of ſtate, for the ſaid crime of 
ſhould not be high treaſun, was allo read; whereupon the perſon then at the bar 
awarded. ſuppoſed to be the ſame ares Ratcnffe who was convicted in the 
He pleacs be. year 1716, was aſked by the ſecondary of the clerk of the crown 
ſame perſon to hold up his hand, (which he refuled to do) and what he had 
coovitted, to fay why execution ſhould not be awarded by the court, and done 
iſſue is joined , EF | by of 

and found upon him according to the ſaid judgment; the Attorney General 
againſt hiw, Ryder having firſt prayed on the part of the crown that execution 
used. might be awarded againſt him. 

Mr. Ford and Mr. Joddrel were aſſigned by the court of counſel 
with the prilcner at his requeſt, and prayed time to conſider what 
to plead and to rely upon, and defirea to have a copy of the record 
and to ſee it: but per curiam, there is no inſtance or precedent for 
it, ſo refuſed it; but at their requelt the court ordered the ſame to 


be read over gain by the clerk. 


Per curiam, It is reaſonable that counſel ſhould have time to be 
in{lructed, but the crown muſt not be delayed, fo take time till 
Moonday next. : 

Fcrd for the priſoner: I defire it may not be underſtood that we 
ſhall be then ready to go to trial, but if we can give any good rea- 
ſon for putting it off, we ſhall be at liberty to do it; to which the 
court and the Attorney General conceded, fo the priſoner was re- 
manded, and ordered to be brought again to the bar on Monday the 
24th of Newember, which he accoruingly was; and being aſked 
i hat he had to ſay, why execution ſhould not be awarded againſt 
him upon the ſaid record of conviction, he pleaded ore 7enus that 
he was not 4e 7dertical Charles Ratcliffe named in the record; the 
Attorney General cre fen then replicd that he was, and thereupon 
iffue was immediately joined cre tems; whereupon it was moved 
by the counſel for the priſoner, that a reaſonable time might be 


allowed to him to prepare for his defence upon an affidavit _— 
3 that 


FFC as wn a 7 Fwy wh 0 


Charles Ratcliffe; but N. BE. 1 did not hear theſe two witneſſes, or practice, See 


” 
— 
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that two perſons who were beyond ſeas, one of them at Bruſſels 
and the other at St. Germans, were material witneſſes for him, as 
he believed, without whoſe teſtimony he could not ſafely proceed to 
make his defence, and that they will attend the trial, if a reaſopable 


time be allowed for that purpoſe. 


N 
It was firſt objected to this by the Attorney General, that * | 
was no title to the affidavit; that it ought to have been intitled 
Between the King and Charles Ratchffe, whereupon the affidavit was 
altered, but yet not intitled, as it was objected it ought to have 
been: the alteration only was Le Count de Derwentwater maketh 
oath, that A. and B. now reſiding at ſuch places abroad are mate- 
rial witneſſes for this deponent in the trial of the iſſue joined between 
the King and this deponent, the priſoner at the bar, without whoſe 
teſlimony he cannot ſafely make his defence upon the ſaid iſſue, 
and though the name of the cauſe was not written at the top of 
this affidavit, this was prima facie well enough to have it read; 
after it was read the King's counlel objected that it was not ſufficient 
to put off the trial of this iſſue, which was only of a collateral fact, 
and according to all the precedents in the books ſuch iſſues had |... „ 
always been tried antèr as ſoon as joined; but they ſaid, that if Rex 1 
the priſoner at the bar would ſwear that he was not the very iden- bet & . 
tical perſon named in the ſaid record of conviction, and who was Ir. 52. 
tried and convicted in the year 1716, that might be a reaſon for 
the court to give him a longer time to prepare for his defence, as | þ 
it was a matter which was wholly in his own knowledge, and if h 
true, he might fafely ſwear he was not that ſame Charies Ratcliffe 
mentioned in the ſaid record of conviction, but the priſoner (after 
a long argument for bim that he was not obliged by law to ſwear | 
to his plea,) refuſing to ſwear that he was not the ſame identical 3080 —.— 
perſon who was convicted in the year 1716. the court immediately Kiag and | | 
*ſwore a jury to try the fact (which jury was ready waiting in the Roger John- 5 2 2 3 


hall in order to try any iſſue that might be joined between the King B. R. Mich, —— | 
and the priſoner.) 2 Geo. 2.1 
| N. B. Mr. | | 


The two firſt witneſſes called for the King, depoſed that they — 2 


knew Charles Ratcliffe in the year 1715. and that he was brother to — Were 
called, and in- 


the late Earl of Derwent water, that they ſaw him in rebellion at $4.4 on his 
Hexam in arms, that he had another brother Francis, who died be- right o a pe- 


fore the rebellion in 1715. but theſe two witneſſes ſaid they had — 


never ſeen the ſaid Charles Rateliſſe ſince they ſaw him at Hexan, uns over.raled 


until about a month now paſt, when they ſaw him at the Tower of per cut“, and 
Landon, and that the perſen at the bar was the very ſame identical nee 


either of them, ſweer that they or either of them ſaw the priſoner 0 = 163. 
o. Lit 157. 


tried and convicted in the year 1716. 2 Hale 267. 
1 Lev. 62. 


A Keb. 244. 
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A third witneſs was called by the King's counſel to prove the 
ſame thing, and although he ſwore he uſed to ſhave hat Charles 
Ratclifſs, who was convicted in the year 1716. in Newgate, yet he 
now ſwore that he did not believe the priſoner at the bar to be the 


ſame perſon, and rather thought he was not that perſon. 


The fourth and laſt witneſs for the crown was Williamſon the 
lieutenant of the Tower, who ſwore that fince the priſoner at the 
bar had been now lately in the Tower, he had declared he was the 
Earl:of Derwentwater, and that he the priſoner had told him in 
what manner he made his eſcape out of the Tower in the year 1716, 


Beſides this evidence, two acts of parliament were read which 
mention the attainder of the late Earl of Derwentwater and the ſaid 


Charles Ratcliffe, and ſome others of that family; this was the whole 
of the evidence for the King. | 


Then the counſel for the priſoner obſerved upon the evidence that 
the two witneſſes who had ſworn poſitively might be miſtaken in 
the perſon of the priſoner, as they had not ſeen Charles Ratcliffe, 
whom they ſaw at Hexam, for 30 years together, and this might 
the rather be ſuppoſed becauſe the third witneſs had refuſed even to 
ſwear that he believed the perſon at the bar to be the ſame Charles 
Ratcliffe, though he ſaid he knew 7he Charles Ratcliffe, brother of 
the late Earl of Deruentwater; that none of the witneſſes had pro- 
ved that the priſoner at the bar was the ſame Charles Ratchffe who 
was tried, or ſaw him tried and convicted in the year 1710. 


After this the jury retired from the bar, and in half an hour 
brought in their verdict that the priſoner at the bar was the very 
ſame Charles Ratcliffe who was convicted of high treaſon in the year 
1715, mentioned in the ſaid record. whereupon Mr. Ford for the 
ptiſoner moved that he might have leave to plead an act of oblivion 
or general pardon of the third year of the late King; but per three 
Judges it cannot now be done, for the defendant has been aſked 
what he had to ſay, &c. and he has relied upon his not being the 
ſame perſon mentioned in the record, and his plea comes too late, 
he having made his election what to rely upon, and the court can- 
not aſk him twice what he has to ſay why execution ſhould not be 
awarded againſt him, whereupon the court awarded execution, and 
this day fortnight was appointed by the court for that purpoſe at the 


prayer of the Attorney General. 


N. The priſoner inſiſted he was an officer in the French King's 
army, and offered his commiſſion, but the court refuſed to read it; 
he alſo inſiſted on a cartel between the two crowns now at war, but 


the court ſaid they could take no notice of either. 
| N. The 


— > cc cc. .c ic EE i.c aac. _-c- 
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N. The court ſaid where any exception is in an act of pardon it 
muſt be pleaded ſpecially, or they could take no notice of it. 


N. The priſoner refuſed to hold up his hand, and did not do it. 


Memrandum, The priſoner was beheaded on Little Tawer-bill 
the 8th of December 1746. about one at noon, and behaved with 
great fortitude and Chriſtian patience, ut audivi. £11 


Smith verſus Sibſon. B. R. 


H ls was aa action of treſpaſs, aſſault and falſe impriſonment, Impriſon- 
upon the general iſſue Not guilty, there was a verdict for the — 
plaintiff at Carliſle, ſubject to the opinion of the court upon the fol- — ol 


lowing caſe: — 
An information was made before juſtices of peace upon oath . 

againſt the plaintiff Sith for harbouring run goods contrary to the bouring run 

ſtatute of Geo, 1. that the juſtices did adjudge that Smith did har- 59% — 

bour ſuch run goods, vis. Brandy, Fc. and, according to the power their warrant 

given them by the ſtatute, condemned him in the penalty of 13 /, = * = 

and made out a warrant of diftreſs to levy the ſame on his goods; jr, — 

and upon the back of the firſt adjudication by way of indorſement 131. but the 

there was a further adjudication that the ſaid Smzh ſhould pay (be- -- -97> 7g 

fides the ſaid 131.) 5s. 4d. to the officers for their coſts and char- pays ;s. 4d. 

ges, which was alſo put on the back of the warrant, which was di- more for _ 

reed to the defendant and the gaoler; they returned upon the war- — 

rant that the plaintiff had no goods whereupon the money could be 

levied, fo the juſtices. made out another warrant directed to the de- 

fendant who was a conſtable, and to the gaoler, to take the body 

of the plaintiff, and to convey the ſame to the county gaol, and there 

to deliver him to the keeper thereof, thereby requiring the ſaid 

keeper to take him into his cuſtody, and to detain him until he paid 

the ſum of 13 J It is further ſtated in this caſe, that up on this war- 

rant the defendant attached the plaintiff, whereupon rhe plaintiff 

tendered and offered to pay him 134. which the defendent refuſed 

to accept, and refuſed to releaſe the plaintiff out of cuſte dy unleſs 

he would pay the further ſum of 55. 4 d. for coſts, which tire plain- 

tiff refuſed to do, thereupon the defendant carried him towards the 

county goal the next day, but before they gat to the goal, they were 

overtaken upon the road by one Daniel Hilſon, who paid the 13 J. 

and 5s 44. for which a receipt was given to the plaintiff, and then 


he was diſcharged out of cuſtody and not carried to goal, 


Mr. Henley for the defendant objected, that although the juſtic s 
had no power to adjudge, nor the officers any right to take any thing 
PART I. Rc for 
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for coſts, yet that treſpaſs and impriſonment was not the propet 
action in this caſe, but that wherever any man demands and receives 
more money than he ought to do, an action for money received 
to the uſe of the plaintiff is the proper action. 


2dly, He objected that the defendant had no authority to receive 
any money, but was only to carry the plaintiff to priſon, and that the 
receiving of this money was an indulgence to the plaintiff; as in the 
caſe of a cap. ad ſatisfaciendum, in ſtrictneſs the ſheriff is to take 
the body, and to have him before the King at Meſtminſter, and has 
no authority to receive any money; and the act of parliament in 


this caſe direQs that the money ſhall be paid to the ſheriff, 
Mr. Crowle for the plaintiff; the defendant has abuſed the autho- 


rity given him by the warrant, which was only to take and detain 
the plaintiff until he paid the 123 /. after the plaintiff offered to pay 
the 13/. the detainer was illegal, for the warrant ſays nothing of the 
5 5. 4d. neither have the juſtices power to give any colts, Mr. H-niey 
ſeems to admit that an action for money received would lie, which 
is an admiſſion that the money was unlawfully received, and if fo, 
it was falſe impriſonment to detain him after he offered to pay the, 
13 J. and of that opinion was the whole court, and the prſiea was 
delivered to the plaintiff. 


In anſwer to what was ſaid that the defendant had no power to 
take the money, and to what was ſaid about a ca. /a. Mr. Juſtice 
Denniſon ſaid, that as to this he would give no opinion, but that 
it ſeemed very hard to him that when the warrant in this caſe, or 
upon a ca. ſa. is only for railing the money, it would be very hard 
to carry a man to goal after he offered to pay it, and ſaid he thought 
that if a defendant taken by a ca. /a. offered to pay the money, and 
the ſheriff refuſed to take it and ſtill detained him, it would be 
falſe impriſonment, which was not denied by the reſt of the court. 


Wood verſas Wenman. B. R. 


alice. HIS was an action originally brought in the court of the 
Hab, corpus ſheriffs of London, which was removed by habeas corpus in 
to remove a B. R. the 6th day of November; upon the 12th of November the 
_ * plaintiff delivered a declaration, and gave a rule to plead, and now 
claration Nov. Sir John Strange for the defendant moved for an imparlance, and 


LY 


12. defendant jnſiſted the practice was the ſame as if the action was originally com- 
not intitled to . . a 
an impar- menced in this court; and cited Sa/k. 5 15. but per cu iam, We will 
lance, not put the plaintiff in a worſe condition than he was in the court 
below, and therefore refuſed to grant an imparlance; ſo Sir Joln 


took nothing by his motion. 
3 Adams 
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Adams verſus Sparry. B. R. 


HIS was an action commenced by bill, wherein the plaintiff An execution 
I: having proceeded to final judgment, ſued out a fiert facias 1 
returnable on Monday next after three weeks from the day of St. able on the 
Michael, which was the eſſoin- day and the 2oth of November, for _ y = 
Michaelmas day happened upon a Monday, and the full term begen 
upon Thurſday 23d of November; Per curiam, There is no ſuch re- 
turn in this term in ſuits by bill as Monday next after three weeks 
from the day of St. Michael, ſo the execution is void, and the goods 
taken thereby and in the ſheriff's hands muſt be reſtored to the de- 
fendant. Sir Jahn Strange for the defendant, Sir Richard Lloyd for 


the plaintiff. 


Ryall, Kat. and others, aſſignees of Harveſt a bank - 
rupt, ver/us Larkin, B. R. 


A CTION on ſſumgſit, that defendant was indebted to William The ſtatate ZAr — 1 
Har veſt and Jonathan Stevens deceaſed, whom the ſaid Mil. — — . 
kom Horveſt ſurvived, in 201. for goods fold and delivered by the gainſt anotter C Y fe Þ 
faid illiam Harveſt and Stevens in his life-time, and before the ſaid — not * e 1 
IVilliam Har veſt became a bankrupt, to the ſaid William Larkin, robe — 
quantum valebant for other goods, and an infimul computaſſet with Har- a commiſiion 
weſt and Stevens in his life-time, whereupon defendant was found in f bankrupt. — 733 
arrear 134. 55. 6d. and being fo found in arrear promiſed payment, 1 — b 
and concludes that the defendant hath not paid the ſaid Harveſ and ou DA A cos} | 
Stevens in the life-time of the ſaid Stevens, and before the ſaid Har- SEE. 30 Lo 
vel became a bankrupt, or to the ſaid Stevens in his life-time ſince FR. 2207 2 = 
the ſaid Harviſt became a bankrupt, or to the ſaid plaintiffs, the g 
aſſignees, fince the death of the ſaid Sevens, to the damage of the 


laid aſſignees of 200. 


Defendant pleads non afſump/it, and thereupon iflue is joined ; and Plea a ſet- oft 
further the defendant by leave of the court ſays, that the laid aſſignees * bend. 
ought not to have or maintain their ſaid action againſt him the ſaid 
defendant, becauſe he the ſaid defendant ſays that the ſaid Milliam 
Harveſt before he became a bankrupt, that is to ſay, on the 2 1ſt day 
of April 1740. at Weſtminſter in the county aforeſaid, by his cer- 
tain writing obligatory called a bond, ſealed with the ſeal of the 
faid Miliam Harveſt, and thewn to the court of the ſaid Lord the 
King now here, the date u hereof is the day and year laſt mentioned, 
acknowledged himſelf to be held and firmly bound to the ſaid 

William 
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William Larkin in 1601, of lawful money of Great Britain, to be 
paid to the ſaid William Larkin, when he ſhould be thereunto re- 
quired; and the ſaid William Lark in fact faith, that there is now 
due and owing to him the ſaid William Larkin from the ſaid Wil. 
liam Harveſt, upon account of the ſaid writing obligatory, for prin- 
Cipal and intereſt the ſum of 641. of lawful money of Great Britain, 
to wit, at Weſtminſter aforeſaid in tho county aforeſaid, which ſaid 
ſam of 641. by the ſaid #ilkam Harveſt owing as aforeſaid, excteds 
the money from the faid William Larkin due to the faid aſſignees 
of the ſaid William Harveſt as aforefaid, to wit, the ſum of 141, 
5s. and 6 d. by occaſion of the promiſes mentioned in the ſaid Ject 
ration, namely at W:/tmin/ter aforeſaid, and out of which ſaid ſum of 
64 L he the faid William Larkin is willing and offers to pay the 
faid aſſignees the whole of the ſaid money due ta them as aſſignees 
aforeſaid, by reaſon of the premiſſes according to the form of the 
ſtatute in ſuch caſe made and provided; and this he is ready to ve- 
rify; wherefore he prays judgment if the ſaid aſſignees ought to 
have or maintain their ſaid action thereupon againſt him, &c. to 
this the plaintiff demurred generally, and the defendant joined in 
demurrer. 


This caſe was argued by Serjeant Bootle for the plaintiffs, and by 
Mr. Lauſon for the defendant. For the plaintiffs it was inſiſted, 


_ the act of parliament for ſetting off one debt againſt another 
id not extend to aſſignees under a commiſſion of bankrupt, and that 
in the preſent caſe there were not mutual debts, for wherever there 
are mutual debts there muſt be mutual remedies, and the defendant 
could have no action on his bond againſt the plaintiffs; and of this 
opinion was the court, and gave judgment for the plaintiffs. 


fe 


Hilary Term 


20 Geo. 2. 1746. 
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— 


Dominus Rex verſas Kinlock. B. R. 


being in the late rebellion, and pleaded Not guilty, and e g 


the jury were ſworn, and his trial juſt coming on, the de- two juries 

fendant inſiſted he was a ſubject of the King of France, ſworn to try 

and that he was adviſed to plead to the juriſdiction of the court, gr gf. * 
which he was now too late to do (having already pleaded in chief) tice Folter's 
without the conſent of the Attorney General, who with great fair- — of this 
neſs and candour conſented that the priſoner might withdraw his 
lea and plead to the juriſdiction of the court, and that a juror might 
be withdrawn and the jury diſmiſſed, which was accordingly done; 
the Attorney demurred, and upon arguing this matter, the plea 
to the juriſdiction was over-ruled; whereupon the priſoner was a 
ſecond time arraigned, and pleaded Not guilty, and another jury 
was ſworn and brought him in guilty; and now in arreſt of judg- 
ment the queſtion was, whether a priſoner could be twice arraigned 
and a ſecond jury ſworn to try him ; and by the opinion of nine 
judges againſt Vir. Juſtice right at St. Margaret's Hill, it was held 
that he was legally tried and convicted, for the firſt jury was with- 
drawn at his own prayer and by his own conſent ; but Wright ar- 
gued totrs viribus againſt it, and inſiſted ſtrongly that no man can 
be put twice upon the trial of his life for one and the ſame crime, 
not even by his own conſent, N. B. Upon the report of this mat- 


ter to the king, his Majeſty was graciouſly pleaſed to pardon Nin- 
dock, ut audivi. 


F HE defendant was arraigned for committing high treaſon, A traitor was 


16, 23. 


Thornton qui tam ver/#us Gibſon. B. R. 


HIS was an Non qui tam for killing hares, in which there Money not 
were ſeven counts laid; the defendant pleaded the general allowed to be 
ive laſt term, and now Mr. Fawkes moved to withdraw the general ty 
iſſue and to pay 51. into court, and have it ſtruck out of the decla- plea pleaced, 


Pax T I, : Sl ration; 


—oUU)UP— — — - 


— — + - * 


DL rr 


1 ration; ſed per curiam, This would be to overturn the practice of the 
court, which never gives leave to pay money into court after a plea 
pleaded; and diſcharged the rule to ſhew cauſe; Mr. Clayton for the 
plaintiff. 
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Eaſter Term 


20 Geo. 2. 1747. 


Between the Pariſh of Auſtwick and the Pariſh of 
Clapham in Yorkſhire. B. R. 


Settlement of APE AEL Wilſon a poor boy, with the aſſent of two juſtices, 
poor, was bound apprentice to Thomas 14 b7 of Auſtwick, who 
— — was tenant to Thomas Fackſon, clerk of Clapham, who had 
turned agreed to indemnify T. Fackſon of Auſtwick, who ſent the pauper the 
over from next day to Mr. fackſon of Clapham, with whom he ſtayed about 
from B. to C. ſeven or eight weeks, and attended his ſheep, and then ran away to 
oy — gin his mother, whereupon Mr. J. of Clapham agreed the pauper ſhould 
— ſtay with his mother, and that he would pay her for the boy's 
ſerved the laſt board and cloaths, which he did for between two and three years; 
forty dogs. afterwards Mr. Jackſon of Clapham agreed with the boy's brother, 
who was a maſon, and lived at Auſtwicł, that the boy ſhould ſerve 
him for the remainder of the time in the indenture, accordingly 


the boy did ſerve his brother the maſon at Au/twick the remaindet of 
the time. | 


By the order of two juſtices, which was confirmed by the ſeſ- 
ſions, the boy was removed to Clapham; and now Mr. Clayton, on 
behalf of the pariſh of Aufwrick, came to ſhew cauſe why both the 
orders ſhould not be quaſhed, and objected that although one 
maſter might conſent that his apprentice might go to another maſter 
and ſerve out his time with him, yet that a ſecond maſter could not 
turn him over to a third, as has been done here, for if fo, the ap- 

rentice might be turned over to forty different maſters; and there- 
| Xa he ſaid the pauper was well ſettled at Clapham, where his laſt 
legal ſervice was. | 


To 
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To this it was anſwered by Sir Jabn Strange on the other fide, 
and reſolved by the court, that the ſtatute which gives a ſettlement 
to a poor child who is bound by the pariſh, requires only that the 
apprentice ſhould be bound by indenture, and . he ſhall gain a 
ſettlement where he laſt ſerved by ſuch indenture for the ſpace of 
forty days; and though ſtrictly ſpeaking, in point of law, an ap- 

rentice cannot be aſſigned, or turned over by one maſter to another 
except by cuſtom, as in London, yet it has always been held, that 
if an apprentice with his own conſent is turned over with his in- 
denture from one to another, and ſerves the ſecond maſter forty 
days, he gains a ſettlement where he laſt ſerved; and The King and 
Eaft Bergbolt, Trin. 13 Geo. 2, was cited, where a pauper was 
bound to A. who turned him over to B. who turned him over to 
C. at Eaſt B. where he ſerved the laſt forty days; the court were 
of opinion he gained a ſettlement at Eaſt B. and this is in the very 
point; ſo the orders of the juſtices and ſeſſions were quaſhed, be- 
cauſe the pauper gained a ſettlement at Auſtwick, where he ſerved 
the laſt forty days. 


B. R. 


H E defendant moved to change the venue from Middleſex Venoe. 
into Hertfordſhire upon the common affidavit, and obtained fl. ben der. 
a rule for that purpoſe; and now the plaintiff came and moved to lege of — 
diſcharge the rule, inſiſting upon his privilege of laying his action the venue in 


in Middleſex where the court of B. R. (where he attends) fits; and — 
fer curiam, The rule to change the venue mult be diſcharged. cauſe ef action 
== 


Spelman, Eſq; a Barriſter ver/#s 


Elton and Elton & al'. In Chancery, 


CIR Abraham Elton by his will dated 26 OF. 1727. deviſed in Alcgzcy 

theſe words: © tem, whereas I have a right and power to diſ- — o 
poſe of the ſum of 1500 J. being part of the money ſettled upon in caſe the 
* my late deceaſed daughter Elizabeth, the late wife of Peter Day, — wich 

. 2 . . ent, &c, 

« Eſq; and which ſum is now in his hands; now I do hereby ge gies un- 
give and bequeath the ſame, and all my right and intereſt therein, married, the 
*« unto my grandaughter Auna Elton, the daughter of my fon i. 
Jacob Elton, to be at her own diſpoſal, purſuant to the requeſt 
of my ſaid late deceaſed daughter Elizabeth Day, in cafe ſhe 
*« marries with the-conſent and approbation of my ſaid ſon Jacob 
** Elton and his wife, and in caſe of their deaths before that time, 
then with the conſent and approbation of their truſtees, and not 


< otherwiſe,” 
2 | Anna 


— 
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Auna Elton the legatee ſurvived the teſtator, but died at fourteen 
years of age, and unmarried. | | 


The queſtion in this cauſe was, whether the legacy of 1 500/. ever 
veſted in Anna Elton; for if it did, it ſhall go to the plaintiff her 
father, who is her adminiſtrator; if it did not veſt, then it will fink 
in the reſidue of the perſonal eſtate of the teſtator, and the defen- 
dants who are aſſignees under a commiſſion of bankrupt of the pre- 
ſent Sir Abraham Elton the teſtator's grandſon, (who was reſiduary 
legatee of Dame Elion, who was reſiduary legatee of the teſtator,) 


will be intitled to it. 


It was inſiſted by Mr. Attorney General on behalf of the plaintiff 
that the legacy veſted by the firſt part of the clauſe, and that the 
words annexed to it, In caſe ſhe marries with the conſent and ap- 
e probation of my ſaid ſim, &c.“ made a condition ſubſequent, 
which, by the act of God intervening, could never be performed; 
ſo that the legacy, which was once velted, could not be taken out 


of the legatee by the act of God. | 


On the other ſide it was contended that this legacy never veſted 
at all, and ſo it was decreed, 


Lord Hardwicke : I am of opinion that this is a condition pre- 
cedent, but whether it be conſidered as a condition precedent or 
ſabſequent hat will make no difference in this caſe, for as money 
legacies are always determined in this court according to the rules 
laid down by the eccleſiaſtical courts, which hold all conditions 
void, which are annexed to legacies in reſtraint of marriage, it 
makes no difference whether this be a condition precedent or ſubſe- 
quent in reſpect to the legatee's marrying with or without conſent; - 
the marriage is the event which muſt happen before the legacy 
could veſt, and Iam of opinion if the legatee had married without 
the conſent required, that this court ought and would have decreed 
the legacy to have been veſted, as the ſame was not given over to 


any other perſon. 


Suppoſe the legatee had brought her bill to have been paid this 
money, the court could not have decreed it to have been paid to 
her, becauſe it is given to her upon an event (viz, her marriage) 


which never happened. 


The rule of the civil law in this matter is Dies incertus facit 


4% conditionem; the uncertainty of the time, or whether the event 


will ever happen, upon which event it is to be paid or given, is the 
reaſon that has always guided in ſimilar caſes to this, and if the 


event does never happen, the legacy never veſts, 
I am 


— 
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] am alſo of opinion that the legatee in this caſe, being a grand- 
clill, could not have had the intereſt of the legacy ordered to be 
aid to ber for maintenance; but if it had been in the caſe of a 
ther and daughter, and no other proviſion had been made for her, 
chis court would have given her the intereſt. 


PI 


. 


If a legacy be given to a perſon to be paid at the age of twenty- 
one, though the legatee dies before that time, the legacy veſts, and 
(hall go to the legatee's repreſentative, becaule the time is certain 
when the legatee would have been of hat age if he had lived; but 
whether a ſingle woman will ever marry or not, is wholly uncer- 
tain, therefore if the legacy be given upon her marriage, it can 
never veſt until that event (which the teſtator had in view) happen. 


The words, “ And not otberwiſe,”” are very ſtrong, and relate to 
the whole clauſe, and are as much as if he had ſaid, ** I do not 
« oive it her unleſs ſhe marry with conſent, &c.” however ſhe 
might have taken it, notwithſtanding theſe words, if ſhe had mar- 


ried even without conſent. 


In the caſe of Athins and Hiecocks, (in which ] took time to 
conſider and look into all the books and caſes upon this head, both 
in the civil and common law,) the caſe was, a father, by his will, 
gave to his daughter 200/. to be paid her at the time of her mar- 
riage, provided ſhe married with conſent, c. the legatee died un- 
married after the teſtator, and in that caſe I decreed that the legacy 
never veſted; this is a ſtronger caſe than that at the bar, as being in, 
the caſe of a father and daughter, for it is a debt of nature due Tn the caſe of 
from the father that he ſhall make a proviſion for his own child, 3 deviſe to a 
but the debt is not ſo much due from the grand/ire to the grand- — rv 
child; and there is a great difference, for if a copybold eſtate is de- court will ſup- 
viſed to a child, and no ſurrender be made in the teſtator's life-time _— — 
to the uſe of his will, this court will ſupply the want of a ſurrender; > the ue o 


but if ſuch ſurrender be wanting in the caſe of a deviſe of a copy- the will, but 
bold by a grandfire to a grandebill, this court will not ſupply ſuch e — _ 
defect, becauſe the grandchild may be provided for by its own im- viſe to» 


mediate parents, as was determined inter Kettle and 7. ownſend. grandchild, 


If a legacy be given at twenty-one or day of marriage with con- 
ſent, if the legatee live till 21, and afterwards marry without con- 
ſent, yet ſhe ſhall have it, though it be given over if the married 


without conſent. 


It is plain the teſtator intended to give this 1 500/. to prefer his 
grandaughter in marriage, and it is very common for teſtators to 
make different proviſions for their daughters or grandaughters in re- 
ſpect to their marrying and not marrying, 
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As to the words, Jo be at her own diſpaſal, thoſe may as well 
mean that it ſhould be to her own ſeparate uſe when ſhe marries, as 
any thing elſe; but there is no occaſion to make any conſtruction ag 
to diſpoſal one way or other, for the legacy never veſted, becauſe 
the legatee never was married. | 


The bill was diſmiſſed without colts, as it was only brought to 
have the opinion of the court. i 


N. Mr. Brown for the defendant in the caſe of Garbut v. 
Hilton, at the Rolls, 26 Nov. 1739. the teſtator by his will in 
1736. gave plaintiff 2001. provided ſhe married with the conſent 
of her father and mother, or the ſurvivor of them; plaintiff brought 
Her bill to have the legacy raiſed and paid to her, and the queſtion | 
debated was, whether the muſt not be married before ſhe was in- 
titled to have the 200 J. and the Maſter of the Rolls was clearly 
of opinion there muſt be a marriage firſt. 


Said per Lord Hardwicke, that the book of Reports of Caſes in 
Equity in Lord Nottingbam's time was of no authority. 


Fogoe verſus Gale. B. R. 


After the ve- HE defendant having obtained a rule for changing the venue 
vue is changed from Cumberland to Londin, upon the common affidavit that 
mae — the plaintiff's cauſe of action, if he had any, aroſe in Londin, and 
the court will not in Cumberlund, or elſewhere out of London; it was now moved 
nor aber it aby Mr. Poole on the behalf of the plaintiff, that this rule might be 
—— diſcharged upon an affidavit that this was an action founded upon a 
the witneſſes promiſe mode by the defendant to the plaintiff to indemnify him 
ag asg vin from any damages which might happen to him by reaſon of the 
not come ſo Plaintiff's agent-or correſpondent at Glaſgow becoming bail or cau- 
Far as London, tion for the defendant in the Admiralty court there; that the defen- 
butare ws dant's witneſſes lived in Scotland, and are willing to come to 
Carle. Carliſſe, (to give evidence) but no further; and that as there was 

no proceſs to oblige theſe witneſſes to come to Londen, Poole prayed 

the action might be laid in Cumberland, as the next Engliſb county 

to Scotland. But per curiam, This was denied, for here is the 

common affidavit, and we cannot depart from the practice, which is 

tbe law of the court, and, as ſuch, ts the law of the land, and the 


plaintiff took nothing by the motion. Ford pro def. 
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— 


Rex verſus Hunter. B. R. 


UDGMENT was regularly figned in this (being @ criminal) A regilar 

cauſe, and it was moved by Mr. Crowle and Mr. Ford for the —_— 
defendant, to ſet it aſide upon payment of coſts, pleading the ge - cannot be ſet 
neral iſſue, and taking ſhort notice of trial, as is often done in civil adde on pay- 


ſuits; but denied per curiam, for it never was done ment of colts. 


Howell qui tam, verſus James. B. R. 


TTHIS is a rule to fhew cauſe why the plaintiff ſhould not Information 
have leave to amend his information againſt the defendant — 4 

for killing a hare, by altering the pariſh where the ſame is laid to ed. 

be done. Mr. Evans-on ſhewing cauſe objected, that there might 

be a conviction before the juſtices for the ſame fact already, in the 

pariſh where the informer wants to lay it; but it was anſwered by 

Mr. Phillips for the plaintiff, nothing of that appears to the court, 

and it is now three months fince the fact was done, and if we can- 

not amend it the defendant will eſcape the proſecution; and this 

is like the caſe of the Dutcheſs of Marlboraugh v. Whitmore, where 

the court allowed the plaintiff to amend in an extraordinary caſe, 

which if the court had not done, the ſtatute of limitations would 

have run, and the plaintiff have loſt all remedy. And the rule now 

was made abſalute to amend the information, | 


Trinity 


ducing a ca- 


164 
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Rex verſus Harvey. B. R. 


— pany Babeas corpus, the return whereof ſets forth, that he was com- 
pital puniſh. mitted as a felon convict upon the late t. 19 Geo. 2. for not 
— ry 9 ſurrendering himſelf within forty days after publication in the 
urictly. Gazette, of an order by the King in council for him to ſurrender 

upon a charge of being armed on the ſea- coaſt in order to be aiding 


and aſſiſting in running of goods. 


Every law J. the laſt term the defendant was brought to the bar by an 


A ſuggeſtion of all the facts and requiſites in the act of parlia- 
ment was entred upon the roll by way of dat cur” intelligi, &c to 
which the defendant pleaded by denying all the facts therein alledg- 
ed, and the Attorney General (then preſent) joined ifſue, and the 
priſoner was then remanded, and was ordered to be tried the firſt 


Monday in this term. 


The defendant being now upon his trial, inſiſted, that among 
other proviſions the ſtatute requires the ſheriff to proclaim the order 
of council in two market towns near the place where the offence 
was committed ; that it appeared upon the record that the procla- 
mation was made at Had/1gh 42 miles diſtant from it, at Ipſwich 
zo miles diſtant, and at Leſta 6 miles diſtant; and it was proved 
that there were five other market towns at 6, 8 and 14 miles 
diſtant from the place where the offence was committed, and ſo the 
defendant objected that the order had not been proclaimed at the 


market towns near the place, and therefore inſiſted he was not le- 


gally convicted. In anſwer to hig it was proved that Hadleigh was 
a town in the ſame pariſh where the defendant refided, and there- 
fore the King's counſel ſaid the proclamation made there was more 
advantageous to the defendant, and that the ſtatute ought to have a 
liberal conſtruction as to this fact, which was only to give notice to 
the party to appear. But per curiam, The letter of this penal law 
ought to be complied with, and no proclamation can be allowed 


which is not warranted by the ſtatute as the preſent ſeems (to us) 
4 not 
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not to be; for there can be no rule more certain than that every /aw 
intrcdacing à capital puniſhment ought to be conſtrued ſtrictly 


Thrale verſs C 1 
rale verſus Corn wa * 


againſt the leſſee in the county of Middleſex, of lands in Sur- —_ — 


ry; upon demurrer it was objected for the defendant, that an action local, but co- 


Ez 
ACS of debt for rent brought by the aſſignee of the leſſor Debt for rent 20, 


2 He 


of debt in this caſe is at the common law, which always annexes Lena is tran- A 


. 2 0 t 3 
the rent to the reverſion, is always local, and muſt be laid in the vis 3 Rep. 
county where the land is; and the diſtinction is between debt and 22, 24. 
cvenant, for covenant being founded on the privity of contract, is 3 i 
tranſitory; at common law covenant did not lie for the aſſignee of C. Cat. 183. 


Z. ag 
Ne 2 


77 
3 9% 


fon againſt the leſſee, but it is given by the fat. 32 H-n 8. 
the reverſion ag g y the at. 3 / a2. 


c. 34. And ſo it was held per curiam, who ſaid that 1 Saund. 237, 


238. where the difference was taken, has always been holdea tor OO 2 2 


good law. And judgment was given for the defendant, * = 


eat 7 TA, S3 


Hawes aud Hawes. In Chancery. 


ORD Hardwicke Chancellor: There are two queſtions made What words 

in his cauſe, /, The firſt ariſes upon the words of the will * a will make 
of the grandfather Andrew Hawes, which are, 7 give and devife — = 
« all my eſtate in D. unto my four children A. B. C. and D. (who yer there ſhall 


« were his younger children) their heirs and aſſigus for ever, equally | 40% purge 


e to be divided between them ſhare and ſhare alike, as tenants ia com- the deviſees 


«x nd not as joiutenants, with benefit of ſurvivorſhip.” The die under age, 
res thy J g fe Ka 1 P 1 Wos. 96. 


queſtion is, whether the four children take as tenants in common Sieger G. 
generally, or as tenants in common With ſome ſort of benefit of Phillips at the 
Pos hal 2 
It is true that, in this court, jointenancies are not favoured, be- 1 Was. 96. 
cauſe they are a kind of eſtates that do not make proviſion for Eq. Ca. Abr. 
poſterity, neither do I take it that courts of law do at this day fa- — con 
vour them; although Lord Cote ſays that jointenancy is favoured Prec. in Cane. 
becauſe the law is againſt the diviſion of tenures, but as tenares are _— ow. 
many of them taken away, aud in a great meaſure aboliſhed, het — 
reaſon ceaſes, and courts of law incline the ſame way with this 2 ko. Ab. go. 
court, Another rule is, that where there are contradictory words FS 0 
in a will, the court makes a reaſonable and uniform conſtruction, 33. 
and will reject ſuch words as are abſurd and contradictory to the in- 8 
tent of the teſtator. | 3 — 
19%, of na 
The words, ** Ezually to be divided in a will, make a tenancy tho. 
in common; here is alſo added, As tenants 11 common and not as 
ſointenant“ which are very ſtrong words: but then it is alſo 


Parr I. Uu laid 


e. 43! 
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ſaid * worth benefit of furmivoriiip, which laſt words create the dif. 
ficulty in the caſe, that is to ſay, to know at what time the teſtator 
intended this benefit of ſarvivorſhip ſhould take place; and this 


may be explained by another part of his will, where he plainly points 


out a ſurvivrſhp among the children themſelves as to his per- 
ſonal eſtate, where the words are, If any of my younger children 
« die under age and unmarried, then T direct that the ſhare of him 2 
& dying ſhall go to the ſurvi vors; then he comes to this deviſe of 
his real eſtate to his faid four younger children, but it is true he 
does not ſay with He benefit of ſurvivorſbip; I think it is natural 


to conſider this as a fund or proviſion for theſe. four children, and 


that he meant, if any of them ſhould die before 21 or unmarried, 
that the ſhare of the child ſo dying ſhould go among the other 
children; and I am of opinion that C. dying under age, his ſhare 
did ſurvive to the other three, and ſhall not go to his heir at law. 


The ſecond queſtion ariſes upon the words of the will of the 
father Harwood Hawes, wherein he deviſes all his eſtate to Mr. 
Sheafe in fee, upon trult that he, his heirs and aſſigns, ſhall ſell and 
diſpoſe of it, or of ſo much thereof as is neceſſary, and raiſe money 
to pay his debts; ** And the refidue of my eflate which ſhall remain 
* unſeld, I direct my ſaid truſtee to convey to my three children A. B. 
&«< and C. and their beirs, as tenants in common, and to the ſurvivor 
% and ſurvivors of them and their heirs, when he, ſhe or they ſhall 
& attain their age of 21. and the rents and prefits in the mean time 
& 70 be paid towards their education; one of the children died 
under 21 and unmarried ; the queſtion is, whether this eſtate veſted 
immediately upon the death of the teſtator, or not till they would 
reſpectively attain the age of 21. and whether they are to take in 
common ? | 


Indeed when the truſtee comes. to convey, he muſt convey to 
each a divided ſhare, as they would then take as tenants in com- 
mon; but notwithſtanding this, I am of opinion that if any of 
them die one day under age, the ſhare of ſuch child muſt ſurvive; 
for I conſider this as one fund for the proviſion of all the three, and 
it is the ſame thing as if the teſtator had ſaid, “ direct the rents 
* and profits ſhall be paid towards maintenance of my three children 
« during their minority, and that my truſtee do convey equally to 
them when they reſpectively are of age.“ 


It was objected at the bar, that if one of the children had died 
under age, and the ſurvivors had been minors, what muſt have 
become of that third part if it could not deſcend to the heir at law ? 
I anſwer, it was one fund or proviſion for all the bree, and that 
third of the profits muſt have gone to the ſurvivors ; none of them 


before he or the ſnould become of full age could have called upon the 
| truſtee 
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8 to convey. In the preſent caſe, one of them died under age, i; 
and the other two are now of full age, therefore the conveyance 
muſt be of a moiety to each of them; and decreed accordingly. 


Finch and Wilſon an attorney of C. B. In Error. 


in Michaelmas term 17 Geo. 2. declared that Finch was attached — Ro 


by writ of privilege, &c. to anſwer him in an aſſumpſit upon a pro- Common 
miſſory note; Finch pleaded non aſſumßſit & non aſſumpſit infra ſex Pleas is in the 


JJ 7 LSON ſued F inch in C. B. by an attachment of priuilege, and An attach- 


anos; iſſue was joined upon the firſt plea; and to the ſecond plea 1 an 


Milſin replied that he ſued out a writ of privilege the 7th day of and when it is 
"uy in the 16th year of his preſent Majeſty, and that the ſaid 3 to fave 
Finch did make ſuch promiſe within fix years next before the ſuing — 
forth the ſaid writ of privilege; to this replication there was a de- 1 ſuffcient io 


murrer, and joinder in demurrer; there was a verdict for Wilſon 8 


the plaintiff below upon the iſſue to the country. continuances 
| | till the decla- 


The demurrer was argued twice in the Common Pleas, where it *. . «ad n 1 


was objected to the replication, that it did not appear thereby, when it 
the attachment was returnable, nor that it was ever delivered to the — — 
ſheriff or returned, and that four terms intervened between the ze/te 8 a 

2 Are. 


thereof and the term the declaration was of, and therefore there #© 

ought to have been continuances of this writ of privilege ; but the .— — Ar. 
court of Common Pleas were of opinion that an appearance to pro- * 2 bode „ a. 1 
ceſs cures all errors and defects therein, and gave judgment for the f 1 


plaintiff below. 


* 
* 


* 
. 
g | 


A writ of error was brought upon this judgment, and the general 
errors were aſſigned; and in Hilary term 18 Geo. 2. this matter was 
argued by ſerjeant Boolle for the plaintiff in error, and ſerjeant Dra- 

er for the defendant; and agaia in Michaelmas term 20 Ges. 2. by 
Sir Thomas Beatle for the plaintiff in error, and Mr, Pele for the 


defendant, 


It was infiſted that the judgment was erroneous, for that there 
are five terms between the ze/ieof the writ and the defendant's ap- 


pearance ; and that in meſne proceſs to attach the body, the writ at 

furtheſt muſt be returnable the n-xt term after the tee thereof, or; Keb. Cos. 

if a term intervene between, it is void; and the reaſon is, becauſe ! -=w- 256, 
. 6 279. 

the party may not be unlawfully burt by a long impriſonment ; 1 Id. Ray. 

there is a difference between ine proceſs and executicens, 2 Ld. 432. 

Raym. 775. And where a writ is a nullity, it ſhall not prevent the Cid zz“. 

ſtatute of limitations ſrom running. 2 Ld, Raym. 772. 1 Salk. 421 Fad. z. 

S. C. The plaintiff below has gone five terms back, and by the 

fame rule he may go back five years, which would wholly deſtroy 

the law as to returning and continuing of procels, 


2 For 
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_ 196, For the defendant in error it was argued, that an attachment of 

wits privilege in the C. B. is in nature of an original writ, and if an ori- 

ginal writ is replied to the plea of the ſtatute of limitations, it js 

ſufficient to ſhew the 0e of it when it iſſued without any continu. 

ances, according to the caſe of Whitebead and Buckland, Style 17 

(V 401. but if a latibat or a common clauſum fregit be replied, it muſt 
— 


be ſhewn that it was continued properly to make it the foundation 
of the ſuit. Car:h. 234. and of that opinion was the court, after 
time taken to confider; and the judgment was affirmed. 


1 
Elliot, Executor of Taylor, who was the ſecond huf- | 
band of Elizabeth, who was one of the daughters f 
of John Boover a freeman of London, Plaintiff, 0 
| verſus Benjamin Collier and Mary his wife, who was f 
| 2 Achel 270 the other daughter of John Boover, Defendants, I 
0 
1 HIS was a bill in Chancery brought by the plaintiff to have c 
„„ an account of Jobn Boover's perſonal eſtate, and to be paid u 
tion to his the orphanage ſhare thereof which Eligabeth was intitled to, wherein I 
1 it was inſiſted by the plaintiff, that as F. Biover died leaving no p 
repreſentative, Wife, but only two daughters, that Elizabeth was intitled by the h 
and ſhall not 2/0; of London to a moiety of one half of J. Boover's perſonal h 
goto her. fate, for by the cuſtom of London a freeman leaving children only, n 
has power by will to diſpoſe of no more than one half of his per- ri 
ſonal eſtate, | 0! 
The defendants by their anſwer inſiſted that J. Boover, about 
24 years ago, gave Elizabeth away in marriage to her firſt huſband AC 
Thomas Filmore, preſented to her a gold watch, and fitted her out he 
very well in cloaths; they alſo inſiſted (and attempted to prove by ye 
a hearſay of the father) that he gave her 100 J. and that this was an 20 
advancement in marriage, and that as the very exact portion did not fic 
appear under the hand of the father, Eizzabeth was barred of her ht 
orphanage ſhare ; that the firſt huſband of Eligabeth became inſol- or 
vent, and her father took her home again to his own houſe, where m 
ſhe lived for ſome time and took care of his family, then Filmore co 
her firſt huſband died, and her father made his will, wherein he de 
expreſſed himſelf, that if Eligabeth ſhould inſiſt upon her orphan- bo 
age ſhare, that ſhe ſhould pay 25. per ann. for her board. Then th; 
Elizabeth married Taylor her ſecond huſband; ſoon after F. Boover 
the freeman died, afterward E/:zabeth died, and eight days after her 
death Tyr her ſecond huſband died, not having taken out admini- . 
niſtration to her; and now Elliot, as executor of Taylor, brings this Wa 
bill, Ju, 


Lord | 
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Lord Hardwicke: There: are two queſtions made in this caſe ; Firſt queſtions 
%, Whether as Taylor never took out adminiſtration to Elizabeth 

his wife, her orphanage ſhare ever veſted in him, fo as to be tranſ- 

miſſible to his executor the p!izintiff ? 


24, Whether Elizabeth has been fo advanced by her father in — gee” 
marriage as to be barred of her orphanage ſhare ? * 


As to the firſt, The ſpiritual courts are bound to grant admini- As to che fir. 
ſtration to the next of kin; the huſband is next of kin to his wife, 
and Taylir ſurviving his wife was well intitled to all her perſonal 
eftate, and though he did not take adminiſtration, yet the right to 
her orphanage ſhare veſted in him, and is tranſmifſible to his exe- 
cutor or adminiſtrator. The huſband is not mentioned in the /tar. 
of Car. 2. of diſtributions, his ſurviving his wife is not a proviſion 
within that ſtatute; no perſon but the huſband can be intitled to 
the perſonal eſtate of the wife, unleſs by ſome agreement; ſo he 5 
might have had adminiſtration, and the whole would have been his K. .: 
own, no body could have ſhared with him; indeed there are ſeveral 
caſes wherein the ſpiritual court is obliged to grant adminiſtration 
under the „tat. Ed. 3. and yet ſuch adminiſtrator is only a truſtee. xe the yur. 
If the wife in this caſe had ſurvived her huſband, every part of the band does aot 
perſonal eſtate of her father which ſhe had been intitled to, would — 
have gone to her next of kin, except only ſuch part thereof as the into poſſeſt on, 
huſband, while married to her, had reduced into poſſeſſion ; bat and the — 
notwithſtanding this, there are many caſes in this court where the 4%, bet te. 
right to the perſonal eſtate of an inteſtate does not follow the right pretentatives 
of adminiſtration. ſhall have it. 


As to the ſecond queſtion, I am of opinion that this not an As to the ſe- 

advancement of Elizabeib in marriage, and that ſhe is not barred of <ond. 
her orphanage ſhare ; for ſuppoſe her father had given her the 1000. 
yet as it appears in the caufe his whole perſon cſtate amounted to 
2000/. this could not be deemed an advancement in marriage; be- 
hides, it appears in the cauſe ſhe was violently in love with her firſt 
huſband, and her father muſt either have conſented to that match 
or have buried her, ſo it is plain the father did not prefer her in 
marriage; fo there muſt be a decree for the plaintiff, that an ac- 

| count may be taken-of the perſonal eſtate, and after allowing to the 

defendants what the maſter thall think teafonable for Elz:beth's 
board while ſhe was with her father, that the reſt of the orphanage 

| are of Eligaletlh be paid to the plaintiff 


Were, the caſe of He and Doleman at Defors Commons in 
M:chaelmas term 1736. cited by the Solicitor General, who faid he 

was of counſel in it, and that it was therein determined by the 
Judge and all the Doctors (not in the caute) that the huſband's 

| ParT I, XX right 
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right of adminiſtration to his wife is not tranſmiſſible to his repre- 
ſentative, but that it goes to the next of kin to the wife. Vid 
Lewin v. — Eccles and Freeman, Stanbope and Stanhope. 


The Vicar of Kellington in Yorkſhire verſus The 
Maſter and Fellows of Trinity College in Cambridge, 
Rectors, their Leſſee, and two occupiers of lands in 
the pariſh. In the Exchequer, 


Survey of a ORD Chief Baron Parker: This is a bill brought by a vicar 
3 . for the tithe of agiſtment of barren cattle, ſetting forth that he 
1653. allo e- is intitled by endowment, preſcription, uſage or otherwiſe, to all 
ed good evi- ſmall tithes within the pariſh; and, to make out his right thereto, 
cence n Produced in evidence an antient ſurvey (from the firſt- fruits office) 
right to ſmall of the poſſeſſions belonging to the nunnery of without 
tines. the walls of 7%rh, to which this rectory was appropriated, which 
ſurvey was taken in the year 1563. upon the diſſolution of mona- 
ſteries tempore H. 8. whereby it appeared what ſpecies of tithes be- 
longed to the rector, and what to the vicar, viz. corn, grain and 
hay to the rector, and to the vicar wool, lamb, and al! other ſmall 
tithes; alſo another ſurvey taken by the college anno 33 Eliz. was 
produced, which agreed with the former. It was objected that it 
does not appear by what authority the ſurvey in the year 1563 was 
taken; the anſwer is, that theſe ſurveys have always been allowed 
as proper evidence, and to be read, notwithſtanding the commiſſions 
under which they were taken be loſt; it has alſo been objected, and 
it appears in proof that agiſtment tithes have been paid to the rectar 
for 50 years laſt paſt : In anſwer to this it is proved that before that 
time viz. 60 years ago, this ſpecies of tithe was paid to two 
vicars; ſo that I am of opinion here has been an uſurpation upon 
the vicar for 50 years laſt paſt, If an endowment appear, that is 
the rule we are to go by, if it do not, zſage is the rule, therefore if 
there had not been this written evidence, (to be ſure,) the payment 
to the impropriator for 50 years would have been very ſtrong proof 
Agiltment isa for him againſt the vicar; but on the other fide here is a record 
{mall tithe. which proves that the vicar is intitled to all ſmall tithes, and at this 
day there is no doubt but that agi/tment tithe is a ſmall tithe ; and 

the court decreed in favour of the vicar. 
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Hay & Ux verſus Kitchin & Ux'. B. R. 


A SSAULT and battery; defendants plead fon aſault demeſne Aſſault and 
tried before juſtice Ftir; the defendant failed in proving his bern, fon 

plea, then the plaintiff went on in his evidence and proved an aſ- — ge | 
fault made the 27th of Oclob. and the memorandum in the record is fault was on | 
of the firſt day of Michaelmas term, being the 23d of Ob. but * 
the day of the aſſault laid in the declaration is the 197 of the ſame mencement of 
.Offober. It was inſiſted at the trial that the plaintiff ought to be tbe ſuit. 
nonſuited, as not having proved any aſſault before the commence- 
ment of the ſuit; but the judge refuſed to call the plaintiff, and 
there was a verdict for the plaintiff, ſubject to the opinion of the 
court. The point was now ſpoke to, byſerjeant Poole for the defen- 
dant, and Mr. Benne for the plaintiff. Per curiam, The defendant by 
his plea admits an aſſault, which is laid before the day of the me- 
norandum, and the plaintiff's.proving an aſſault was unneceflary; if 
this had been upon the general iſſue, the court would have let the 

laintiff have mended his bill by making a ſpecial memorandum ; 
and this has been done where the day laid in the declaration was 
after the memorandum in Bennet v. Mainwaring, 7 & Geo. 2. 


The paſtea was delivered to the plaintiff · 


Hooker Executrix verſus Quilter. In Error. B. R. 


CTION upon the caſe upon four ſeveral promiſes: 1. An Executris ſaes 
1% indebitatus afſumpſit for the uſe and occupation of a houſe of ebe 
the plaintiff's teſtator in his life-time, and the promiſe laid to be and in propre 
made to him; 2. A quantum meruit for the like; 3. An indebitatus Jure, the writs 
aſſumpſit for the ule of another houſe of the teſtator for the time in- On 
curred ſince his death, and the promiſe laid to be made 7o tbe plain- 
tiff as executrix ; 4. A quantum meruit for the uſe of another houſe 2 Stra. 1271, 
of the plaintiff, without naming her executrix; judgment by nil S. C. 
dicit in C. B. writ of inquiry and intire damages aſſeſſed; now 
in error upon the common errors aſſigned, Mr. Ford for the plaintiff 
in error inſiſted that a man cannot ſue as executor and in his own 
right in one and the ſame action; and that though this is a judg- 
ment by default, and not taken advantage of by demurrer, yet the 
court is obliged ex officio to abate the writ, for that the damages are 
intire, and the plaintiff cannot diſtinguiſh how-much ſhe is to have 
as executrix, and how much in her own right; and this being againit 
a rule or maxim in law, is not helped by any of the ſtatutes of 


jeofailes. 
Mr. 


Pr rr -4 — 


. 
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Mr. Cemyns for the defendant in error inſiſted, that although 
this might have been ill upon a demurrer, yet it is not fo upon a 
judgment by default; and cited 2 Lev, 110. and 1 Sid. 218. to 
thew the court will go as far as poſſible to ſupport a judgment; he 
alſo urged that the court would preſume the fourth count to be 
brought by the plaintiff as executor, as ſhe was named ſuch in the 
beginning of the declaration; and cited 1 Ld. Raym. to ſhew 
that the court have preſumed againſt the very words of a record, 
where it is ſaid, © money received for the uſe of the defendant, in- 


* ſtead of the plaintiff. 
Lee Chief Juſtice : It is not diſputed but that a plaintiff in a de- 


claration cannot make a demand for any thing due Jure alterius & 
in proprio jure; and ſo is the caſe of Rogers v. Cooke, Carth, 235. 
Salk. 10. S C. there was not in hat caſe any demurrer (for $a, 
in that is wrong) but the defendant pleaded a frivolous plea, when 
the court ſaw the record they abated the writ, becauſe there ap- 


. peared too incompatible demands in one and the ſame ſuit, and 


the true reaſon was on account of the damages which were intire, 
and the court could not ſay what damages the plaintiff was to have 
as adminiſtrator, and what in proprio jure; and this is a declaration 
againſt a rule of law, and is not helped by any ſtatute; neither do 
I think a verdict would have helped it, for a verdict only helps 
upon a ſuppoſition the matter was proved before the judge who 
tried the cauſe; and ſuppoſing all the matter in this declaration to 
have been proved, yet the two demands cannot be made in one 


action. | 
Wright J. ſpoke to the ſame effect. 


Denniſon J. No doubt but this would have been bad upon a de- 
murrer; and I think it is alſo bad upon a judgment by default, but 
am in doubt whether it might not have been helped after a verdict, 
becauſe when an executor ſues and declares for rent both in the life- 
time of the teſtator and after his death, there the executor may 
ſue without naming himſelf executor; and if he names himſclf 
executor it is ſurpluſage, and he ſhall pay coſts where it is for rent 
in his own time as executor. 


Foſter J. If the plaintiff's naming herſelf executrix in the be- 
ginning of the declaration in this caſe does not extend to the fourth 
count, I think the declaration is bad, and concur with my bro- 
thers, Judgment reverſed, 


2 Kelling 


— FIRES 


— 
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Keeling verſus Newton. B. R. 


H E declaration was left in the office de bene eſe, upon pro- Pragice. 

ceſs returnable the ſecond return, with notice indorſed upon —— 
it to appear and plead in eight days; and the like notice was given declaration 
to the deſendant that the declaration was left de bene eſſe as afore- out of the 
{aid ; the defendant's attorney filed common bail in due time, and mrs —_ 
tendered the general iſſue with a notice of a ff, which the the plains 
plaintiff's attorney refuſed to accept, becauſe the defendant's attorney —, is 
had not taken the declaration out of the office and paid for it, and a — 
ſeaned judgment, which was held to be regular per totam curiam, 
upon the Maſter's report, and upon conſulting the clerks of the 


papers and others. Vide Reg. Cur. anno 1700. 


Hallett ver/zs Hallett. B. R. 


ULE to ſhew cauſe why the plaintiff ſhould not have leave to Motion by the 

amend his declaration upon payment of colts, by altering the — — 
word Midaliſe in the margin and putting in there the word Dar- ration by 
ſerſhire, and by ſtriking out the word Dorcbeſter throughout and in- changing the 
ſerting the word Weſtminſter inſtead thereot. Mr. Lacy for the de- —— 
fendant ſaid he had pleaded, and this was a motion in effect to * 


change the denue by the plaintiff after plea pleaded, and was of the 
firſt impreſſion, 


Mr. Burtcn è contra: This is an action upon a note, the defen- 
dant has pleaded a tender as to part, and non ofſump/it to the reſt ; 
and if the amendment be made, the defendant need not plead de 


novo, 2 Keb. 154. 


The court inclined to make the rule abſolute, but took time to 
conſider. 
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[hradBj4 1 de? S, Brown verſas Beſt, B. R. 


—— poſſeſſion of the place through which the water uſed to 
run, and ſets out the courſe thereof, and that the defen- 
dant has made this obſtruction, v!z. that he has digged two pits 
deep and wide, and made two ponds partly in and near the ſaid 
courſe, and diverted the water into theſe pits, and made dams and 
banks to the ponds, by which the water has been diverted in its 
antient courſe, and a great part of it ſunk into theſe pits and ponds, 
ſo that little or no water has come tothe plaintiff's grounds, whereby 
the plaintiff is damaged. | 


Special »Rion HIS is a ſpecial action upon the caſe for diverting + 
for diverting a watercourſe, wherein the plaintiff declares upon his own 


If one has an The defendant pleads that all the water-ſprings in his ground, 
cy = and that the two pits have been there time out of mind for the uſe 
pleniſhed by a of water for the meadows and cattle, and that at the time when, 
rivulet, be (5c, "theſe pits were choaked up with mud, and therefore he dug 
may cleanſe two large — and made dams and banks, which he inſiſts it is 


3 — lawful for him to do, and denies that any other water has been ob- 


or enlarge ſtructed. 


The plaintiff replies, proteſting that the plea amounts to the 
general iſſue, and ſays that the defendant did this of his own wrong, 
and concludes with an averment; the defendant demurs, and plain- 
tiff joins in demurrer. This caſe was argued in Yin. term 19 & 
20 Geo. 2. by Mr. Cox for the defendant, and Mr. Paole for the 
plaintiff, And in this term the court gave judgment, 


Lee Chief Juſtice: I am of opinion that the declaration is very 
good, and that in the caſe of a watercourſe which is fure nature, 
this is the beſt way of declaring, for the plaintiff being poſleſfed of 
the place, declares that the water carrere ſo/ebat through that place 
time out of mind, and that the defendant had obſtructed it; and 1 
think the defendant by his plea has not at all denied the plaintiff's 
having 
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baving ſuch a watercourſe, but ſays that it took its riſe in his the 
defendant's ground, that the water runs through part of his ground, 
that there were two pits immemorially, and acknowledges he has 
enlarged the pits and made the obſtruction laid in the declaration; 
this really amounts to a confeſſion of the plaintiffs action, for 
although there have been pits in the defendant's ground timeout of 
mind, yet he cannot enlarge them, but they muſt remain as they 
always have been, and ſo is the rule both in the common and civil 
law. Nerley 34. Duncomb v. Sir Ed. Randall, Dig. lib. 3. ſec. 15. 
The defendant indeed might have cleanſed the pits, keeping them 
as they were before, but cannot enlarge them ; if I have a right 
from uſage as currere ſolebat, I have the right in ſuch a manner as 
the uſage has been; as to inconvenience to defendant it is nothing, 


and might be alledged in every ſuch caſe as this; and the maxim u- cn. visa X . 
Hetley 34. is exactly applicable to the preſent caſe, Sic utere tuo ut Poph. 166: 


ne lades aliens. 


Denniſon Juſtice: Whatever the precedents may be in regard to 
watercourſes to mills, yet as to natural watercourſes this is the moſt 
proper way of declaring; as to the ple, it ſeems to be calculated 
not to come to the merits, for I cannot ſee it was poſſible for the 
plaintiff to take any iſſue upon this plea, though I cannot properly 
call it a preſcription, yet it has the fame effect, for theſe pits, &c. 
are ſaid to have been time ont of mind. Defendant ſays that aſtho' 
there was a watercourſe through your land. yet in my land there 
have been two large pits for watering cattle, &c. and for other pur- 

ſes for the occupation of my land; the defendant ought to have 
ſaid for zwhat purpoſes; there is a direct allegation that theſe pits 
have been time out of mind, and that all the water except what 
was ſtopped for his purpoſes, was not hindered, ſo that really he 
has in effect alledged a right to keep all the water if he pleaſes; and 
this plea can only amount to the general ifſue, for if it had appeared 
upon_the general iſſue that the defendant had a right to all the 
water, the plaintiff muſt have been nonſuited; bendes, the defen- 

Int admits he has enlarged theſe pits, which is certainly contrary to 
law, and if the defendant has any preſcription, he ought to have 
traverſed the plaintiff's preſcription, according to the caſe of Myr. 
gatroyd v. Law, Carth. 116. And a watercourſe is a quite diſtinct 
thing from the land. Peoph 166. Wright and Fyfter Juſtices, of 
the fame opinion, Judgment for the plaintiff. 


Denn 
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Denn of the demiſe of Warren verſus Fearnſide. B. R. 


Habendam LN JECTMENT. Special verdict finds that Dorothy Talbet be- 
8 ing ſeiſed of the lands in queſtion in fee, by legſe and releaſe 


an eſt te for in 1678. in conſideration of a marriage to be had between her and 
three lives, is Eduard Warren, conveyed the ſame to truſtees to the uſe of herſelf 
ah eee n for life, then to Edward Warren for life, remainder to the heirs of 
futuro, ſo is her body begotten by Edward Warren, remainder to Edward War 
void ren in fee, with power to Edward, if he ſurvived his intended wife, 
* to make leaſes for 21 years, or for three lives in pofſrfior, and not 
He who en- in reverfion; the marriage took effect, and they had iſſue three ſons 
ters under a Jobn, Edward, and Taſbat; Edward the father ſurvived his wife 
void leaſe and 8 2 1 R j a , 
pays rentis and in 1704. demiſed the premiſſes in queſtion to Fobn P/ fingten 
not a diſſeiſor, for three lives, Labendum from the day of the date thereof at the 
— * uſual rent of 17s. 2 d. which leaſe was executed in the preſence of 
two witneſſes according to the power, by virtue whereot P/;//ington 
entred and was ſciſed, and continued to be ſeiſed thereof, and 
paid rent in the year 1715, till he was attainted of treaton, having 
been in the rebellion, and that he was a papiſt at the time of the 
Tenant at will qemiſe and at the time of his attainder; that P/e/ington- was in- 
1 dicted and outlawed for high treaſon in 1716. and was thereupon 
forfeit for attainted; that Eduard Marren the father died in 1718. that Jobn 
treaſon, Warren his eldeſt ſon died in 1729. without iſſue; that Edward 
| iVarren the ſecond ſon died in 1737. and left iſſue George Warren, 
the leſſer of the plaintiff, who is the heir at law in tail; that no 
claim was made of the premiſſes by any of the family of E. Woar- 


Leaſetoa ren before the commiſſioners of forfeited eſtates, by the ar. 1 Geo. 1. 


W Whether c. 50. under which the deſendant claims; and whether upon the 
void, whole matter, Cc. | 


Poſſeſionof This ſpecial verdict was argued by Mr. Starkey for the plaintiff, 
9 cx _ and Mr. Ford for the defendant, in Mickae/mas term 18 Geo, 2. and 
e 096 ag ſeveral other times by other learned counſel at the bar; and now 


leſſor, the court gave judginent for the leſſor of the plaintiff, 


And 1}, It was reſolved by the whole court, that the demiſe to 

Pleſſington being habendum from the day of the date, was of a 

freehold to commence in future, and therefore void. 2d/y, That 
 Pleffincten entering and enjoying the premiſſes under this void leaſe 

was not a diſſciſor, but a mere tenant at w1!l, for it is found he paid 

rent, 3dly, That a 7enant at will has no eſtate that he can forfeit to 

Stat 11 & 12 the crown, for he has nothing at his own diſpoſal, and the act of 
W. 3.c. 4. treaſon determined his tenancy at will. 4, That the /eaſe 79 
Pleſſington was alſo void for another reaſon, (was held by all except 


Juſtice Foſter), viz. becauſe he was a papiſt. 5/ ]), It was reſolved 


3 that 


— 1 
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that the poſſeſſion of Pleſington (the leaſe being void) was the poſ- 
ſeſion of Warren, ſo that as the eſtate was never out of the pof- 
(efion of the family of Edward Warren, there was no occafion to 
make any claim before the commiſſioners under the fat. 1 Geo. 1. 


c. 50. 


Fyſter Juſtice diſſented, as to the leaſe being void, the leſſee be- 
ing a papiſt; he ſaid the words void, &c. in the corporation act, 
are conſidered only as voidable; ſo in the caſe of a purchaſe by a 
villain, he may take for the benefit of his lord, and he thought that 
a papiſt might take for the benefit of the crown in caſe he ſhould 
commit treaſon ; but as to all the other points he agreed with the 
reſt of the court, and that judgment ſhould be for the plaiatifF, 


Law qui tam, &c. ver/us Worral. B. R. 


NFORMATION on the ſtat. 8 Geo. 1. for killing game; the Cofts for the 
defendant pleaded a conviction before a juſtice of peace for the — 
fame fact, and the defendant had judgment for want of a replica- plication, og 


tion, and obtained a ſidebar-rule for cofts, which Mr. Evans now n informs- 
tion for killing. 


moved to ſet aſide, alledging that the ſaute did not give the defen- ame. 
dant coſts, and that the .at. 18 Ez. does not extend to the ſubſe- 
quent ſtatutes. But per cur', The words of the ſtat. 18 Eliz. c. 5. 

are as general as any /?azute relating to coſts, and ſeem to extend 

to every informer upon any penal ſtatute who ſhall delay his ſuit, 
diſcontinue, be nonſuit, or ſhall have the matter paſs againſt him 

by verdict or judgment, ſuch informer ſhall pay coſts; and there 

have been a great number of caſes like this, where coſts have been 
given; and cited Carter qui tam v. Tooting, Mich. 12 Geo. 1. 


Jeffereys verſus Walter. B. R. 


not have leave to withdraw his plea of non et factum to ee — 


bond, and to plead the ſtatute of gaming, upon payment of coſts, to a bond. 
taking ſhort notice of trial, and giving judgment of this term in **9 to plead 
caſe there be a verdict for the plaintiff, grounded upon an affidavit gains. 
that inſtructions had been given by the defendant to his attorney to 

inſiſt upon the ſtatute of gaming; and the attorney apprehending Pei. Teylor 
that he could give that ſtatute in evidence on non eſt fattum, did —y_ 
not plead the /tatute ſpecially. It was objected for the plaintiff 

that this had never been done, that the defendant had been guilty 

of an effectual delay by exhibiting a bill in Chancery againſt the 

plaintiff for a diſcovery, relief and an injunction, to which he had 


put in his anſwer ; that the defendant firſt pleaded nz] debet, which 
PaRT I, L7z he 


2 for the plaintiff to ſhew cauſe why the defendant ſhould Leave given 
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he would not ſtand by, and then pleaded non eft factum, and an in- 
junction with liberty to proceed to judgment was granted in Chan- 
* 57 | 


Per curiam, (abſente Cap. Juftic”) The court will not give leave 
to withdraw the general iſſue and plead ſpecially where it is to the 
prejudice of the plaintiff, or where there has been an affected delay; 
in this caſe it appears by the anſwer in Chancery that the defendant 
has a good defence at law, and here is no affected delay; in the 
caſe of Malters and Shelmandine, Mich. 1 5 Geo. 2. leave was given to 
withdraw the general iſſue Not guilty, and plead a juſtification, 
upon the like terms as in the preſent caſe; and they ſaid they re- 
membred ſeveral other caſes where the like had been done by the 
court; ſo the rule was made abſolute. | | 


Herring verſus Durant. B. R. 

Venue cannot R. Ferd moved to change the venue from London into Kent, 

8 J upon an athdavit that the cauſe of action aroſe upon a bridge 

county where Called Kingſbridge, partly in the county of Kent and partly in the 

2 — county of the city of Canterbury, and not elſewhere : But per curiam, 

tion aroſe, We cannot change the ⁊enue into another county, unleſs the cauſe 
of action wholly aroſe Here; and he took nothing by his motion. 


Sibthorpe ver/zs Moxholme. In Chancery, Nov. 10. 


BY: L brought by the repreſentative of Richard Chillingworib to 
have a bond for oO. delivered up to her. T4. | 


Teftatrix by The queſtion in this caſe ariſes upon the will of the plaintiff's 
will forgives mother, by which ſhe forgave her ſon-in-law Richard Chillingwortb 
— ſon-in- a debt due to her on bond for 500 J. and all intereſt that ſhould be 
upon bond, due thereon at the time of her deceaſe, and defired her executrix to 
2 vine deliver up the ſame to be cancelled. The will was made in 1743. 
ed up, her Richard Chilli gworth died after the making thereof, and ſoon after- 
ſon-io-lay wards in 1744. the teſtatrix died, which is admitted by the an- 
TD ſwer ; the queſtion is, whether the debt was extinguiſhed, or this is 
repreſentative a lapſed legacy, R. C. dying in the life-time of the teſtatrix. 
Mall bave the ; 
qa Lord Chancellor: I am of opinion that the plaintiff by ſome 
means or other ought to have the benefit of this deviſe, and the 
bond delivered up; this is the caſe of a mother making proviſion 
for ſeveral branches of her family, and if this part of her will can- 
not take effect, part of her family would be unprovided for, the 


daughter herſelf being the plaintiff in this cauſe. Although it mull 
wghter he he plaintiff in this cauſe. Although it mw! 
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be admitted the bond would have been aſſets in the hands of the | 
executor in reſpect to creditors, yet it does not follow that it ſhould 
ſtand as to the executor, who is a volunteer. If the executor had 
brought an action at law, this court would have granted an injunc- 
tion; and though *this' wants the form of a releaſe, and cannot be 
pleaded as /uch at law, the will being no deed, yet as againſt the 
executor and volunteers, will be conſidered in this court to have the 
ſame effect; and in the laſt part of this deviſe there is nothing per- 
fonal, the will only ordering the bond to be delivered up, not ſaying 
to whom; and it differs from the caſe in 1 Vins. 83. and 2 Vern. 

521. Decreed the bond to be delivered up and cancelled. 


Pinſent verſus Pinſent & al', In Chancery. 
ORD Chancellor: This is a bill preferred by a ſon, who claims g by a fon 


as remainder-man in tail, againſt his father who is tenant for whois a te- 
life without impeachment of waſte, and part of the relief prayed is, nien 
in tail againit 


that the title-deeds may be brought into court and depofited with his father who 


the maſter for ſafe cuſtody; this is a pretty extraordinary kind of er for 
ife, to have 


relief that is prayed, I will not ſay it may not be proper in ſome ie title. deeds 
caſes, as where the father being tenant for life endeavours to better depeſned in 


. | deſt | . "+ court for ſafe 
his eſtate, or to deſtroy the remainders; it may alſo be proper ©" — 


where the tenant for life was an entire ſtranger to the eſtate before and af a- 


the ſettlement thereof made, or in the caſe of a jointreſs ; but I be- gainſt rruſtees 
tooblige them 


lieve in thoſe caſes the maſters will agree with me, that it would _ 
: 4 a : : to make ſuch 
be much better and ſafer, if 2 third hand, who is a friend to the fertlement as 


parties, could be found to depoſit the deeds in; becauſe when a . —— 
the plaintiit s 


maſter dies and another perſon comes in his place, deeds have been ,.. *£:0- 
T7 2 - gran atner 5 
frequently loſt; and this is the reaſon why | have always been cau- will, 


tious how I have decreed writings to be brought into court to be I. Peuing 
in the Caule 


depoſited for ſafe cuſtody. that the plain- 
: tiff has cove- 
This bill is alſo againſt truſtees to oblige them to make ſuch ſet- 13 


tlement as is directed by the plaintiff's grandfather's will; and it ap- ties out of 


pearing in the cauſe that the plaintiff has covenanted with ſeveral duch lands as. 


perſons to grant them annuities out of ſuch lands as ſhall deſcend or 1 — oy 


come to him in caſe he ſhall ſurvive his father, it was objected by father's desth 
the defendant's counſel that theſe annuitants ought to be before the te anvvi- 
court; and I think this is a material objection, tor theſe covenants — 
to grant annuities are equitable liens upon the lands, whercof the 
trullees now e have notice; and if I ſhould order the deeds to be 
brought into court, the ſame might afterwards, upon the motion of 
the tather and ſon (when they may be better friends) be delivered 
to them out of court, ahd then they might join in ſelling the eſtate 
to a purchaſer for a valuable conſideration without notice of theſe 
zunuitants, and the annuitants could have no remedy but by bring- 

1 EY ing 
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SHI H GAS ye lei þ 


in an inferior 
court before 
the cauſe of 
action accru- 
ed, is helped 
after a ver- 
dict. 


ang a bill againſt the truſtees and the ſon; ſo that by making ſuch 
order or decree as is prayed, without hearing the annuitants, might 
poilibly'be doing them injuſtice, and therefore the cauſe muſt ſtand 
over, with Jeave to amend by adding all proper parties, and the de- 
fendants muſt be paid the coſts of the day. 3x 


Hilary Term 


21 Geo. 2. 1747 | 


Feathers ver/us Bryan. In Error, B.R. 


HIS was an action upon the caſe upon a quantum meruit 
in the Palace court, wherein the plaintiff below declares, 
that in conſideration he had permitted the defendant to 
enjoy ſuch a meſſuage, being within the juriſdiction of 

the court for a long ſpace of time, to wit, for the ſpace of three 

uarters of a year, ending the 25th day of March laſt, he the de- 


| 2 upon the 20th day of the ſame month of March at Scutb- 


wark within the juriſdiction of the ſaid court promiſed to the plain- 
tiff to pay him ſo much money as he reaſonably deſerved to have 
for the ſame, &c. There was a verdict for Bryan the plaintiff be- 
low, and a writ of error being brought, it appears upon the tran- 
ſcript of the record that the plaint was levied at a court held upon 
the 107b of March laſt, which is before the three quarters of a year 
ended, for which time of enjoyment of the houſe the action is 


brought, and this is aſſigned for error. 


laid to be made before the cauſe of 


and helped by the „tat. 18 Elix. c. 14. / 1, which has been deter- 


Mr. Ford for the plaintiff in error: To ſhew that this was error, 
cited 1 Ro. Abr. 792 pl. 12. (ro. Jac. 69, 70. Yelv. 70. And ſaid, 
this is not like.the-caſe where the day in the declaration appears to 


be before the cauſe of action, for though the day of the promiſe be 
action aroſe, yet it is not tra- 


verſable. 
Mr. Benne for the. defendant in error: This is after a werdict, 


mined 


3 
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mined to extend to inferior courts, Sal. 266. and in the caſe of 
Thayer or Sayer & Ux' v. Curtis, Hil. 10 Geo. 2. Rotulo argued 
Paſcb. 10 Geo. 2. being an action of aſſault and battery in the palace 
caurt; and upon error brought it appeared that the plaint was levied 
ſix or ſeven days before the day of the aſſault laid in the declaration; 
and per totam curiam, This being after a verdict is aided by the 

2t. 18 Eliz. and the court intended there was no plaint at all; 
and in Paſch. ꝙ Geo. 1. C. B. rotulo 57. Waterton v. Plaxton, which 
was an action of aſſault and battery, and upon error brought it ap- 

eared that the day in the declaration was after the ze/te of the origi- 
nal writ; this caſe was argued by Mr. Fazaterley and Mr. Reeve, 
and being after a verdict per curiam, was helped by the fat. 18 Eliz. 


Mr. Ford in reply : The fat. 18 Elie. only helps an original, 
which is bad for want of form, and the fatal want of an original, 
but does not help @ bad original in ſubſtance, as this is. 


Per curiam: There is no difference between this caſe and that of 
Saver and Curtis, which we well remember; and the cafe in Nu. 
is not like 20186, for this is a quantum meruit, that the plaintiff hav- 
ing permitted the defendant below to enjoy the meſſuage for a long 
time, viz. for the ſpace of three quarters of a year, ended the 25th 
of March, &c. The plaintiff below was not obliged to prove the 
whole three quarters of a year's rent due, and for aught appears to 


us the jury may have found leſs, but if they have not, this is help- „ 


ed, after a verdict, Judgment affirmed per totam curiam. 


Dyke ver/us Sweeting. In Error. B. R. 


HIS is an action of covenant in C. B. in which there is a An original 
plea, replication, demurrer, and joindrr in demurrer, and the — 3 
. _ g erm wherein 
whole proceeding is entred upon record of Trinity term, in the foal judgment 
18th and 19th years of his preſent Majejly, with a continuance by is given, will 
Cur' adviſare vult until Michaelmas term following, when an inter- dh moron 
locutory judgment is given for the plaintiff below and a writ of — 
inquiry of damages awarded, returnable in Hlary term following, von the ame 
and thereupon final judgment is entered of the fame Hilary term, oat 
pO Jaag 9 me Jy Fer. there have 
And upon error brought, the want of an original is aſſigned for error; been proceed- 
a certiorari is awarded to certify whether there be any original writ ing of a pre- 
of the ſame term with the pl/acita, viz. of Trinity term, 18 & PANS 
19 Geo. 2. and returned that there is no origin writ in this cauſe ; 
upon diminution alledged a ſecond certiorari is awarded to ſearch 
the records of Hilary term 19 Geo. 2. wherein final judgment is 
given, and an original writ is thereupon returned between the par- 
ties, teſted the 23d day of January, returnable on the eFave of the 
Purification of the bleſſed Mary in that term. ; 
PART]. A a a Serjcant 
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Serjeant Pose for the plaintiff in error: There is no original writ 
in this cauſe to warrant the proceedings of the court in the term 
whereof they appear to be recorded, and therefore this judgment is 
erroneous ; and I rely upon 1 Lev. 69. Anonym. which is exactly 
like the preſent caſe. 


Mr. Ford for the defendant in error: Although the final judg- 
ment and 0r727nal writ be both of the ſame term, yet the court will 
infer that the original was prior, and in the caſe of a warrant of at- 
torney filed of a ſubſequent term to the placita; the judgment is 
good though the placita be prior to the filing the warrant of at- 
rorney, as was held inter Manning and Rook, Hil. 4 Geo. 2. So alſo 
inter Huſt and Mingay. And in Trin. 11 & 12 Geo. 2. inter Pbil- 
lips and Phillips, the final judgment and original writ were both of 
the ſame term, and the judgment was ſigned before the original 
was returnable, and held to be good, although in ſtrictneſs of law 
the court of Common Fleas is not poſſeſſed of the cauſe before the 
original writ be returnable, and if it be the ground and foundation of 
the action, it ought to be filed before any ſtep or proceſs at all can 
be made; yet it is well known this is but matter of form, and if 
an original writ be taken out at any time pending the ſuit it is ſuffi- 
cient, ſo that the King be paid his fine for it. 


Lee Ch. Juſtice : The queſtion is, whether this criginal writ 
which appears to be returnable in Hilary term warrants the final 


judgment of the ſame Hilary term, when at the ſame time it appears 


to the court there were proceedings in the ſame cauſe in Trinity and 
Michaelmas terms before ? 


Now it is certain that where the want of an original writ is aſ- 
ſigned for error, and it appears that all the proceedings are of the 
ſame term wherein the original is returnable, ſuch an original war- 
rants thoſe proceedings, let it be of any return in the ſame term; 
but an original of the term wherein final judgment is given will not 
warrant 1, if by the record it appears that there have been proceed- 
ings in the caule in the term or terms before, according to 1 Lev. 69. 
And the caſe of Diſino and Shirley, Nu. 108. goes upon the ſame 
diſtinction, that when all the proceedings are in one and the ſame 
term, an original of that term will warrant the ſame, but not other- 
wiſe; and 1 Keb. 327. Booth againſt Beard is directly in point; to 
be ſure the gin writ is the very foundation of the ſuit in the 
Common Pleas in ſtrictneſs of law, though the practice has gone ſo 
far as to allow an 0r/ginal to be good of the ſame term with the 


final judgment, if all the proceedings be of that term. 


The 


2 
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The caſe of original writs differs from warrants of attorney, for it Warrants of 
& ficient if aoarrant of 172 be fled ar any time pending the fel, 
(uit, let it bein which term it will; the af. Hen. 8. only requires a time pending 
warrant of attorney to be filed in the cauſe; and the fat. 4 Anne —_ and 
requires it to be filed according the courſe of the court, and that well enough. 
is to have it filed at any time pending the cauſe, and it is no matter 
oben, ſo that it be in the ſame ſuit; but as to an original writ it is 
otherwiſe, for if there be proceedings in the action in a term pre- 


ceding the return thereof, the original will not ſupport them. 
Iright J. of ſame opinion. 


Denniſen Juſtice : The fat. 4 & 5 Anne extends to judgments 
by default, provided there be warrants of attorney and an original 
writ, according to the rules of law. In the Common Pleas formerly 
when the proceedings were of two terms they uſed two rolls, which 
they called the imparlance roll and the plea roll, but of later times 
they generally make up the whole record of Hat term wherein ſue 
is joined, or interlocutory judgment is ſigned, without any alias prout 
patet, ſo that now there is ſeldom any imparlance roll; I am of the 
ſame opinion that there muſt be an original of the ſame term 
with the placita; the court were going to reverſe the judgment, 
but upon the prayer of Mr. Ford for the defendant in error, the 
court gave him time to apply to get an origina/ writ of Trinity 
term in which the placita was. 


Rex vcrſus Pariſh of Bugden. B. R. 


COHN Green and lis wife came with a certiſſcate from the pariſh when the ſon 
of Royſton to the pariſh of Ampthill, where they had a ſon of a certificxe 
Tamas born, who continued to live with his father till he was 21 inge __ 
years old, and then married Mary bis wife at Ampthill, and became of his father, 
head of his own family, and lived ſeparate from his father. Fob de, all not 
Green the father went from .Ampthi/] tolive in the pariſh of Bugden, — 
where he hired a houſe at 104. per ann. and thereby gained a ſet- ſettlement 
tlement at Bugden; Thomas Green the ſon, his <cije and children, be- = 22 
coming chargeable at Amptbill, were, by order of two juſtices, bur ſhall be 
which was confirmed by the ſeſſions, removed to Bagaden as the laſt ſent to the 
place of the old man's legal ſettlement, he not having by any act 1 
of his own gained any lettlement : But by the he court, both or- came with his 
ders were quathed, for where the / becomes independent of his father by cer- 
father, as in this caſe, he hail not follow the father's laſt place of _ 
ſettlement, but ſhall be ſent to Royſton, where his father's ſettlement 
was at the time he ſeparated from his father's houſe, and the fon 
was never at Bugden with his father; the caſe of St. Michael's 
Norwich and St. Nicholas 1\ſwich, about twenty years ago, is the 
very ſame with this caſe, where there was the ſame determination, 
and 


— 
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and when the father gained a ſettlement at Bugden he gained it for 
himſelf and family, but Thomas the ſon was then no part of his 
family, ſo could have no ſettlement at Bugden. 


| Rex ver/us Inhabitants of Silton. B. R. 


A fon cf a ILES Milburn and Priſcilla his wife were certificated by the 
— pariſh of Silton to Wincanton, and there they had a ſon born 
out an b. John, whom the pariſh of Silton bound out apprentice to a taylor 
| "© in the pariſh of Horſington for eight years, which he ſerved, and 
| 2 afterwards married and went to live at Wincanton, where he and his 
| family became chargeable, and by an order of two juſtices con- 
firmed by the ſeſſions was removed to Silion, the place of his father's 
certificate, the ſeſſions being of opinion that he had not gained a 
ſettlement at Horſington, becauſe the ſtatute ſays a certificate perſon 
can only gain a ſettlement by purchaſe or ſerving an annual office : 
But the court quaſhed both the orders, becauſe when the pariſh of 
Silton had bound the ſon apprentice in Hor/ington they had provided 
for him, and his ſervice gained him a ſettlement there, and he was 
no longer any part of his father's family after he was bound, and 


Horſington was the laſt place of his legal ſettlement, and Wincanton 
ſhould have ſent him zh:ther. 


The Maſter, Fellows and Scholars of Suſſex and Sidney 
College verſus Davenport. B. R. 


Bond to Doc- D E BT upon a bond to Doctor Craven (the Maſter,) Fellows and 
tor Craven, Scholars, Cc. ſelvendum to the Maſter Fellows and Scholars ; 


— . defendant craves oyer of the bond, and pleads that before the filing 
Suſſex and of the bill Doctor Craven died; the plaintiff demurs, and defendant 


Sidney Col- ae: 
lege, folven- Joins in demurrer. 
dum to the 

maſter, &c. is Serjeant Pocle: The plea is bad, becauſe this is a bond to the 


d tak : : . . . 
— nong college in their corporate capacity, and a corporation never dies. 


porate Capa- 


—_ Mr. Ford e contra: J admit the plea is bad if the bond be taken 
in their corporate capacity, but it is to Do&#or Craven Fellows and 
Scholars, &c. if it had been to the Maſter, Fellows and Scholars, &c. 


it would have been right. 


— Ä— 


E- Per curiam There is no queſtion but the bond being to Doch 
| Craven, &c. folcendum to the Maſter Fellows and Scholars, is a bond 
| to them in their corporate capacity, and the duty is to the Maſter, 


Fellows and Scbilars. Judgment for the plaintiff. 
2 Simmonds 
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Simmonds verſus Parminter and Barrow. Hil. 


17 Geo. 2. Rot. 921. B. R. 


HIS is an action upon the caſe upon ſeveral promiſes made An aQtion up- 
'T by the defendants jointly, who have pleaded ſeveral pleas, *" * 8 
and upon this record two ifſues are joined, one upon a demurrer in — 6. hana 
law, the other upon nul tiel record; the demurrer has been argued, againſt the 
and judgment thereupon is entred for the plaintiff; alſo a writ of — : 
inquiry of damages has been executed, intire damages given for the e it. 
plaintiff upon all the counts generally, but nothing appears to be 


done upon the iſſue of nul tiel record. 


Sir Thomas Bootle for the defendants in arreſt of judgment: This 
declaration contains ſeveral counts, and general damages being aſ- 
ſeſſed upon the whole declaration, if any one count therein be bad, 
the judgment muſt be arreſted. My objection is to the ſixth count, 
which is laid in this manner, vis. That the plaintiff on the 28th of 
June 18398 at ſuch a place, according to the cuſtom and uſage of 
merchants, made his certain bill of exchange in writing, and dt- 
rected it to the defendants, then at Biſboa in Hain, and thereby re- 
queſled them af uſance to pay that his firſt bill of exchange in Spain 
to the order of fobn Evangeliſt Cleere and company, 4000 dollars in 
gold or ſilver, as to the exchange known to them that day value in 
account with the ſaid gentlemen, as by advice, which bill the de- 
fendants accepted according to the uſage and cuſtom of merchants; 
and the plaintiff in fact faith, that the ſance between London and 
Madrid time out of mind hath been at two months, and that the de- 
fendants did not pay to the ſaid John Evangeliſi Cleere and company, 
or order, the contents of the ſaid bill, but refuſed to pay the ſame, 
whereupon afterwards upon the 21/t of September 17.9. the ſaid 
Jobn Evangeliſt Cleere (having made no order concerning the pay- 
ment thereof) proteſted the faid bill at Madrid, according to the 
cultom 2nd uſage of merchants upon ſuch non-payment; by reaſon 
waereof the plaintiff, according to the uſage and cuſtom of mer- 
chants, became liable to pay to the ſaid John Evangeliſt Cleere the 
contents of the bill, together with the intereſt, exchange and re- 
exchange and damages, which ſhould accrue from the delay of pay- 
ment thereof, and being ſo liable, he the ſaid plaintiff afterwards 
on the 1/f of January 1759. paid to the ſaid Fobn Evangeliſt Cieere 
the contents of the ſaid bill, and alſo 36/7. 155. for the intereſt 
exchange and re-exchange, coſts and damages which did accrue 
from the del:y, whereof the defendant afterwards on the-1 5th of 
January 1739. had notice, by reaſon of the premiſſes, and by 
force of the ulage and cuſtom of merchants, the defendants became 
liable to pay the plaintiff the contents of the ſaid bill, and the ſaid 

PART I, Bbb ſum 
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ſum of 361. 15 5. and being ſo liable, promiſed payment when te- 
queſied. 


My objection is, that a drauee who accepts a bill of exchange, 
and afterwards refuſes to pay it to the payee, is not liable to the 
drawer, although it muſt be admitted he is liable to the drawre co 
his 7:dorſee. upon the acceptance thereof, and there is no ſuch 
cuſtom and uſage among merchants as is ſet out in this count, or if 
there be any ſuch cuſtom, it is unreaſonable and void; but if there 
be any ſuch cuſtom it lies upon the plaintiff to ſhew it, for I can- 
not find any ſuch in any book that 1 have read, and if ever there 
was ſuch a cuſtom it muſt have been taken notice of by ſome mer- 
cantile author or other. And I never knew an action by the drawe+ 
againſt the dratoee of a bill, unleſs it came back to him again by 
being indorſed to him. See Bac. Mr. 614. 


Actions upon bills of exchange are grounded upon the cuſtom of 
merchants, for debt will not lie for the drawee againſt the acceplur 
of a bill, becauſe it depends upon a particular cuſtom, and is not 
founded in contract. Hard. 48 5. Neither will an iadebitatus af- 

fumfit lie thereupon, 1 Med. 285, 286. Salk. 125.8, P. 


Serjeant Poole of the ſame ſide for the defendant: 1. There is no 
ſuch cuſtom; if there is, they muſt ſhew it out of ſome book of 
authority, or the court will not intend there is any /4ch; before the 
featute of Q, Ann. for making notes of hand negotiable like hills of 
exchange, an action was brought upon a note indorſed, and in the 
declaration it was laid that the defendant, according to the cuſtom 
of merchants, was liable; and in arreſt of judgment it was moved 
that there was no ſuch cuſtom, and if fo, there was no conſidera— 
tion for the promiſe. Heli Ch. J. held the declaration ill, and ſaid 
the court could not intend any ſuch cuſtom. And in the preſent 

: caſe the demurrer does not confels any tuch cuſtom as is laid, for 
there is no ſpecial cuſtom let forth. 


2. The cuſtom contended for would be unreaſonable if there was 
any ſuch, and therefore void; for, from the very nature of the 
tranſaction the draw-rr is the debtor, and by his draught acknow- 
ledges fo much money is owing by him to the payee, and the de- 
fendants, the draw-es, only come 2%, in aid of him; and it may be 
i compared to this caſe, /g. A. owes B. : 0/1. B. requires it of A. 
| who tells him if you will go to C. he will undertake to pay it for 
me; B. goes to C. accordingly, who undertakes to pay it in two 
months; at the end of that time B. demands it of C. according to 
C.'s promiſe, when C. tells him that A. is now able to pay him, 
and ſo he goes to A. who pays him his own debt, 1s there any 


reaſon in the world that A. ſhall come upon C. to be repaid = 
4 | 20 U. 


4 


— 
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20J. which was originally A. 's own debt due from him to B. and 
C. was only to come in in aid of A. there is no difference between 
this and the caſe at bar; and if the drawee accepts a bill and pays 
it, it is prima facie evidence of a debt due to him from the drawer, 


Vid Lucas's Rep. in Lird Macclesfield's Time. 


$:racey, recorder of Londen, of the ſame fide with the defendant: 
It is not ſet forth in the declaration how much 4000 dollars amount 
to in Engliſh money, There is another objection, and that is, that 
it appears upon this record that there is an 7/ue of nul tiel record 
joined, and nothing further has been done upon th ſue, but only 
judgment has been given upon the iſue joined upon the demurrer, and 
therefore there is a diſcantinuance, which is not aided by the fat. 4. 


& 5 me, 2 Ld. Ray. 1482. 


Another objection there is, which has not yet been mentioned, 
and at is, that the bill of exchange is made payable to the order 
of Jahn Ecangelyft Cleere, and it appears by the ceclaration that he 
never made any order upon the ſaid bill, fo there was no reaſon for 


proteſiing it. 


Mr. Banks for the plaintiff: A bill returned proteſted for non- 
payment being once ſatisfied by the drawer to the deliverer, the 
drawer is diſcharged, and fo is the acceptor as to him to whom the 
monies were paid ; but the acceptor by virtue of his acceptance 
makes himſeif debtor, according to the cuſtom of merchants, to 
the drawer. Molloy de Jure Maritime, lib. 2. ſec. 35. fo. 306, 
Edit. C. 


Serjeant Draper for the plaintiff; When a merchant draws a bill, 
he thereby acknowledges himſelt to be indebted to him to whom it 
is payable ; ſo the drawee by accepting ſuch bill owns himſelf in- 
debted to the grauer. If I draw a bill upon a man payable to my- 
/ ff, or order, and he accepts it, he thereby acknowledgeth that he 
owes me ſo much money as the bill is for, Salt. 130. and fo was 
the caſe of Raulinſon v. Stone lately, 1 Ld. Ray. 88. 


This is a contract between the drawer and acceptor, the meaning 
whereof is this, * I defire you to pay ſo much money to my order, 
and that ſhall be your diſcharge;” which, by under-writing the 
bill the drawee agrees to, and the money mult be firſt demanded 
of the acceptor before the drawer be liable to the payee. 1 Call. 
127, 1.1, The acceptor is liable to whatever indorſee the bill 
comes, 1 Lutw. 85, Death v. Serwonters, If the drawee refuſes 
to accept a bill, it is nudum pattum between him and the drawer ; 
but if he does accept it, it becomes à debt ex quaff contractu. The 
acceftance of a bill of exchange is a fruſt, and if a man excepts a 


truſt, 


* 
- 
» 


* 


* 
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truft, he is bound to perform, 1 Salk. 26. Ceggs v. Bernard. Ft 
vide Tuſtin. Taft. lib. 3. tit. De cbligationibus gue quæſi ex contracty 


naſcuntur, & tit. De geſtu negotiorum. Did. 


236, 


Mr. Norten for the plaintiff: After ſeveral arguments and judg- 
ment upon the demurrer, the defendant is too late, and cannot now 
move in arreſt of judgment. How v. God;rey, Mich 4 Geo. 2. There 
was a demurrer to a declaration, and judgment for the plaintiff, and 
it was ruled the defendant could not move in arreſt of judgment, 
The caſe in Ld Ravm. does not warrant the objection that here is a 
diſcontinuance, but if there is, it is aided by the ſtat. H. 8. & , & 

Anne. It is objected that the declaration does not ſet forth how 
much ooo dcllars amount to in Engh/h money; in anſwer to this 
the jury have aſcertained the value by finding the damages in 


_ Engiiſh money. 


The principal matter in this caſe, and upon which the whole 
muſt turn, is, whether here is not a good conſideration for the pro- 
miſe laid in this count; and I agree, if there is not, the plaintiff 
cannot have judgment ; it is certain the defendant has accepted the 


bill, and as certain that he has not paid it, whereby, and by the 


2 Stra. 1152. 


cuſtom, &c. the plaintiff has been obliged to pay the bill with in- 
tereſt, exchange and charges of proteſting. The defendant has not 
proteſted the bill as accepted by him for the honour of the drawer, 
and therefore according to the uſual practice of merchants it muſt 
be intended he accepted it, becauſe he had effects of the drawer in 
his hands. Vid. Molhy 299. the nature of an acceptance for the 
honour of the drawer. 2 Kb. 695. Smith v. Abbot, Paſcb. 14 
Geo. 2. where the defendant accepted a bill of exchange to pay it 
when the goods conſigned to him were ſold, and held that it was a 
good acceptance, and bound him when the goods were fold; and 
Lee Ch. Juſtice, when he gave judgment in Swith v. Abbot, cited 
Salk, 129. Molloy 304. And if an accefter do except a bill gene- 
rally when he has no effects of the drawer in his hands it is his 
own folly, becauſe he might have accepted it conditionally, 


A bill once accepted cannot be revoked by the party who ac- 


| cepted it, Mc/lcy 303. 61h Edit the reaſon is, becaule by the ac- 


ceptance he confeſſed himſelf indebted to the drawer. Vid. Bac. 
Abr. 6 12. 


It is objected that the acceptor having paid a bill may bring an 
action againſt the grawer for ſo much money paid to his uſe ; this 
may be true if the ballance of account is not on the drawer”s fide, 
but the court will not intend that it was proved to the jury that 
the defendant had effects of the plaintiff in his hands. 


It 
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ſt is objected that the payee never made any order upon the bill 
which is only payable to his order; in anſwer to this, if the drawer 
has an intereſt in the accelance, he cannot be defeated of it either 
by ie acceptor or payee ; and if the payre had indorſed it he would 
have been liable to whomſoever the bill ſhould come. This is a 
judgment by default, and therefore. the jury muſt find ſome da- 
mages, the defendant having, in effect, confeſſed the action, though 
the merits of this count ſhould be againſt us; and the court in their 
diſcretion may award a new writ of inquiry, as it is only an inqueſt 
of office, and to inform the conſcience of the court, and then da- 
mages may be taken upon ſuch other counts inthe declaration as are 


certainly good. 


Sir Thomas Bootle for the defendant in reply: Formerly it was not 
uſual to move in arreſt of judgment, but the way was to put in a 
plea in arreſt of judgment; but of later times, if it appear upon the 
record that any count is bad, it may be taken advantage of by mo- 
tion or writ of error. When judgment paſſes by default the defen- 
dant is out of court, and whoever then comes to move in his be- 
half, comes as amicus curiæ to inform the court of any error which 
may be in their judgment. My objection is ſingly 74s, which has 
not been anſwered, that the law never allowed this to be a cuſtom ; 
but is it ſaid the payee having paid the money, raiſes a conſideration 
between the drawer and the acceptor, whereas the count is laid 
merely on the cuſtom of merchants ; the old way was to ſet out the 
cu/tom particularly and at large, but lately it has been laid generally, 
becauſe the law takes notice of the cu/iom of merchants as part of 
the law of the land ; the tenor of the bill is to pay it to the payee, 


and not to the drawer. 


Lee Ch. Juſtice : This count is laid upon the expreſs promiſe of 
the defendant, 


Bottle : The promiſe is not neceſſary to be laid in an action on a 
bill of exchange, becauſe the action si not founded in contract but 
upon the cuſtom. Carth. it is laid that by reaſon of the pre- 
miſſes and the ciſſtom the defendant became liable and promiſed. 


Lee Ch. Juſtice : The coun? ſays that the defendant accepted the 
bill, and became liable by the cuſtom, and being fo liable neglected 
payment, and thereby the plaintiff was obliged to pay it, and did 
pay it; by reaſon of which premiſſes and the cuſtom the defendant 


became liable, and ſo promiſed to pay the plaintiff; this ſeems to 
me, as at preſent adviſed, to be a good conſideration to raiſe the 


promiſe. 
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Bootle : If this matter be taken in the manner your Lordſhip 
ſeems to ſay it muſt, it muſt be upon contra#, but all actions upon 
bills are founded on cuſtom. Indeed it the defendant had ſaid to the 
drawer, I have not money by me at preſent, do you pay it to the 
payee, and I will pay you again; this would have been an expreſs 
contract, and a firong confideratien, being at the defendant's requeſt; 
but what I rely upon is, that the count and promiſe laid therein are 
founded upon ' cuſtom and not contract, and there being no ſuch 
cuſtom among merchants, it is bad. ; 


Serjeant Poole in reply: Where there is a demurrer to a declara. ' 
tion upon one count and judgment is given therein, you cannot (I 
admit) in that caſe move 1n arreſt of judgment, becauſe the matter 
has been conſidered before ; but where there is a demurrer to the 
declaration upon ſeveral counts, if any one of the counts is good 
the plaintiff ſhall have interlocutory judgment; yet nevertheleſs if 
upon executing a writ of inquiry he takes damages generally upon 
all the counts, and one is bad, the defendant may move in arreſt of 
judgment. | 


The giſt of this action is the cuſtom of merchaats, and there is 
nothing diſcloſed in the declaration that the acceptor requeſted the 
drawer to pay the payre; by reaſon of the premiſſes, &c. The 
word premſſes relates only to the matter of fact, and the cuſtom is 
* hat is relied upon in the count, What is ſaid in Molly 300. is a 
mere didtum of the author, for there never was caſe like this. 


Upon executing the writ of inquiry the only evidence laid before 

your Lordſhip was the % and the acc-ptance, and that the plaintiff 
had paid the payee the money and charges, there was no evidence 
that the defendant had any effects of the plaintiff in his hands. 


The whole court ſeemed to be of opinion for the plaintiff; and 
after time taken to conſider over-ruled all the exceptions taken by 
the defendant; they ſaid the accepror had made himſelf liable to 
the drawer as well as to the payee, and to every indorſee to whom 
the payee ſhould transfer the bill, and that a bill payable to the or- 
der of A. is the ſame as if it were to A. or order; and as to the 
diſcontinuance, that was helped by ſtat. 4 & 5 Ann. and judgment 
was afterwards given for the plaintiff, and upon a writ of error was 
affirmed in the houſe of lords. 
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Pond verſus King. B. R. 
\ CTION upon a policy of inſurance againſt the underwriter, 


| upon the Salamander privateer (of which the plaintiff was a 
part-owner) from the Downs to any port or place where ſhe ſhould 
fail for three months from the 2'/ of December 1744. the premium 
was four guineas per cent. per month, intereſt or no intereſt, free 


from average, and without benefit of ſalvage; the inſurance is 


A ſhip inſured 
for Aa voyage 
or cruiſe of 
three months 
is taken by 
the enemy 
within that 
time but be. 


2gainſt ſuch perils as are uſually mentioned in policies, but with a fore the is 


clauſe at the end, that in caſe the ſhip is not heard of in twelve 
months, then the money inſured ſhall be paid by the inſurer; the 


carried infra 


præſidia bo- 
ſtis, is tetaken 


breach aſſigned is, that this ſhip the Salamander was taken by a by an Englih 


French ſhip of war within the three months, and was wholly loſt, 
whereby ſhe could not proſecute her voyage or cruiſe, The defen- 
dant pleaded non aſſumpſit, and upon the trial at Guildball the jury 
gave a ſpecial verdict; which firſt finds the policy in bec verba, 
and then that the ſhip ſet out upon her cruiſe the 2 ½ of December 
1744. the. time of making the inſurance, and cruiſed until the 
time ſhe was taken; that ſhe was an Exgliſb privateer duly com- 
miſſioned, the number of men ſhe had, and what guns ſhe had at 
the time of the capture, and that within the three months, to wit, 
the 2d of February 1744. ſhe met a French ſhip in the Bay of Bif. 
cay, that in an engagement with her the Salamander was taken, 
that 117 of her men were taken out of her and carried into France, 
and her guns taken out, and. that the Salamander thus taken re- 
mained in the poſſeſſion of the enemy from 4 o'clock in the after- 
noon of the 2d of February until 5 o'clock in the afternoon of the 

th of February; that before ſhe was carried into any port ſhe was 
retiken by an Engliſb privateer, the Vultur captain Hunter, and by 
him kept upon the high ſeas for eight days without failing, and at 
the end of eight days the Vulture took a French prize, and toge- 
ther with her and the Salama uder endeavoured to come into ſome 
Erg liſb port, but the wind not permitting he carried them into 
Liſlon; that the Salamander remains there in the poſſeſſion of the 
malter of the Vultur for the benefit of thoſe to whom ſhe belongs; 
that the plaintiff is intereſted exceeding the ſum inſured; that the 
ſhip was prevented from finiſhing her three months cruiſe by the 
capture, but that ſhe was a living ſhip at the end of three months ; 
that Lißbon is a neutral port; that the maſter of the YVutur com- 
menced a ſuit in the court of Admiralty at Gibraltar againſt the 
Salamander, and ſentence there was given the 297 of April 1745. 
and a decree was made that ſhe ſhould be reſtored to the owners on 
payment of one third part for ſalvage, which ſentence ſtill remains 


unreverſed, and the verdit concludes in the uſual form. This 
I ſpecial 


man, and is 


now a living 


ſhip; this is 
a total loſs to 
the icſured. 


192 Hilary Term 2 1 Geo. 2. 1747. i 


ſpecial verdict was twice argued at the bar by Mr. Erſkine and Mr. 


Hume Campbell for the plaintiff, and Mr. Comyns and Mr. Hen. 
for the defendant, and after time taken to conſider, the judgment of 


the whole court was delivered by 


Lord Ch. Juſtice Lee: The queſtion in this caſe is, Whether the 
capture of this ſhip, which was never carried infra prefidia betis 
before ſhe was retaken, and upon the matter as found by the ver.” 
dict, ſhall be conſidered as a total /fs, fo as to intitle the inſured to 
recover the whole ſum inſured. And although by the ci. 
perhaps it may not be adjudged a ral ff, yet the rules of that law 
are not to govern us, but we muſt give our judgment according to 
the common law of England, and upon this agreement between the 
parties, whoſe intention appears, and muſt guide us. By the civil 
law there muſt be a fetal /of5 to intitle the aſſured to recover, but 
the policy in this caſe extends to captures or other accidents. The 
caſc of Depiba and Ludlaw, Trin. 5 Geo. 1. C. B. before | ord King, 
is almoſt a caſe in point, and in that caſe he ſaid he was bound to 
determine according to the common law and the meaning of the 

arties. The meaning of the parties here is plain, the inſured paid 

his fræmium in conſideration of the nſurer's undertaking that the 
Salamander ſhould cruiſe ſafely during three months; the jury has 

found ſhe has been diſabled from proſecuting her cruiſe for the 

three months: We are all of opinion for the plaintiff upon the 

breach afligned, and that his is not an average ſs, but a total hf 

to the izſurer; and the opinion in Depiba and Ludlow, Comyns 

60. warrants us in ſaying this; the inſurance is to be underſtood 

tor the voyage for three months, and in common ſenſe it cannot be 
otherwiſe; ſo whenever the voyage is broken or interrupted it is at 

Quzre, Whe- an end. Safety during the three months is what is meant, but it ap- 
ther __— pears the ſhip was taken and detained within ft time, and that 
——— the plaintiff was hindred in his cruiſe; and this, by our law, is a 
determination #0al u to the plaintiff, I have avoided ſaying any thing whether 
—_ wer- this was a prize or not, as being never carried ra prefidia haſti, 
becauſe we are all of opinion this is a total loſs. Judgment for the 


age loſs. IE 
plaintiff; 


Lampley 
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Lampley & al' and Thomas & al'. B. R. 


Pl-as at Weſtminſter before the King himſelf of the term of Saint 
Michael in the ſixteenth year of the reign of King George the 


ſecond of Great Britain, &c. Roll. 


Clamorganſtire. E it remembred, that on Saturday next after greve Domisi 
three weeks from the day of Saint Michael in Regis von 


this ſame term, before our ſovereign Lord the King at Weſtminſter 
come Lewis Lampley and Mary Thomas by Andrew Smith their at- 
torney, and bring in the court of our ſaid Lord the King now here 
their certain bill againſt William Thomas, (and others) being in 
cuſtody of the marſhal of the Mar/ha/ſ:a of our ſovereign Lord the 
King, before the King himſelf, of a plea of treſpaſs; and there are 
pledges of the proſecution, to wit, John Doe and Richard Roe, 
which ſaid bill follows in theſe words, (to wit) Glamorgan/hire, to 
wit, L-wis Lampley and Mary Thomas complain of William Thomas 
(and others) being in the cuſtody of the marſhal of the Marſhalſca 
before the King himſelf, of a plea of treſpaſs, for that the ſaid 
I. J. (and others) on the 22d day of October in the year of our 
Lord 1742. with force and arms took and carried away the cattle, to 
wit, two oxen, three cows and one calf, of the ſaid L. L. and M. T. 
of the price of thirty pounds, and then found at Reynoldſin in the 
county aforeſaid, and converted and diſpoſed thereof to their own 
uſe, and ſeiſed, took and carried away the goods and chattels, to 
wit, :o cert loads of wheat in the ſtraw, forty cart loads of barley 
in the ſtraw, 0 cart loads of oats in the ſtraw, and 400 bundles or 
truſſes of reed of the ſaid L. L. and M. J. to the value of forty 
pounds, then and there found, and converted and diſpoſed thereof 
to their own uſe, and then and there did other wrongs to the ſaid 
L. L and M. J. againſt the peace of our Lord the now King, and 
to the damage of the ſaid L. L. and M. T. of 50. and therefore 
they bring their ſuit, &c. 


currit in 


Wallia. 


And the ſaid V. , # (and others) in their proper perſons come Plex to the 
and defend the force and injury, and ſay that the ſaid county of jurildidtion of 


Glamorgan is one of the twelve counties within the principality or 


the King's 
Berch in 


dominion of Vals, within which county there are and time out of Wales. 


mind have been juſtices, and that all and ſingular pleas and actions, 
as well real as perſonal arifing within the ſame county are, and at the 
time of exhibiting the ſaid bill of the ſaid L. L. and M. T. were, and 
fortimeimmemorial have been, and of right ought to be pleaded and 
pleadable within the ſaid county of G/am:rgen before the juſtices 
lere for the time being, and not lere in the court of our ſaid Lord 
the King before the King himſelf, and that they the ſaid . J. 
and (others) at the time of exhibiting the ſaid bill of the ſaid L. L. 
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and M. T. and before were, and from thenceforth hitherto have 
been reſident and commorant in the ſame county, that is to ſay, at 
Reynolaſon aforeſaid in the ſaid county; and this they are ready to 
verify, as the court here, Cc. wherefore-fince the cauſe of action 
aforeſaid aroſe in the ſaid county of Glamorgan within the princi- 
pality or dominion of Wales, the aforeſaid V. T. (and others) pray 
judgment if the court of our Lord the King here will or ought to 
have farther conuſance of the plea aforeſaid. 


5 


Demurrer. And the ſaid L. L. and M. J. ſay, that notwithſtanding any 
thing above pleaded by the ſaid VJ. T. (and others) the court here 
ought to have further conuſance of the plea aforeſaid, becauſe they 
ſay that the ſaid plea, and the matter therein contained, are not ſuf- 
ficient in law to ouſt the court here from having or taking further 
conuſance of the aforeſaid plea, and that the ſaid L. L. and M. J. 
have no occaſion, nor are they bound by the law of the realm to ar- 
ſwer the ſaid plea in manner and form as the ſame is above pleaded; 
and this they are ready to verify; wherefore they pray judgment, 
and that this court will have and take further conuſance of the ſaid 
plea, and that the ſaid V. T. (and others) may anſwer over to the 
bill of the ſaid L. L. and M. T. 


Joinder in de- And the ſaid I. J. (and others) ſay that the ſaid plea, and the 
murrer. matter therein contained, are ſufficient in law to ouſt this court here 
from having or taking further canſance of the aforeſaid plea, which 
ſaid plea, and the matter therein contained, they are ready to verify 
and prove, as to the court here ſhall ſeem meet: and becauſe the 
ſaid L. L. and M. T. have not anſwered the ſaid plea, nor have 
hitherto in any manner denied the ſame, they the ſaid V T. (and 
others) as before pray judgment if the court of our ſaid Lord the 
King now here will or ought to have further conuſance of the plea 
aforeſaid; but becauſe the court of our ſaid Lord the King. is not 


yet adviſed, &c. 


This caſe was argued three times, the firſt time by Mr. Hume 
Campbell for the plaintiffs, and ſerjeant Beate for the defendants, in 
Hilary term 17 Geo. 2. the ſecond time by Mr. Evans for the plain- 
tiff, and * The Attorney General for the defendants, in Mic. term 
18 Geo. 2. andthe third time by Sir 7 Strange for the plaintiffs, 
and Mr. Gunary for the defendants in Eaſter term 19 Geo. 2, when 
it ſtood for the judgment of the court; but ſome of the parties 
dying the ſuit abated, ſo another action was brought by Tones againſt 

ones, which there were exactly the ſame pleadings as in the caſe 

of Lampley v. Thomas, which was argued by Mr. Philips for the 
plaintiff, and eng oye ig for the defendant, ſo that this great 

queſtion, whether the court of King's Bench have hate” * 
3 en 


=: Rider, 
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ſend a /atitat into Wales, has been four times moſt learnedly argued 
at the bar by gentlemen of the greateſt learning and experience. 


Mr. Hume Campbell for the plaintiff: The plea is bad in form ig Argument, 


and ſubſtance, for wherever a plea goes to the juriſdiFion of this 
court, it muſt give zuri/d:#:9 to ſome other; but there is na fuck 
court in exiſtence as is ſet forth in the plea, which is, that there 
have been juſtices time out of mind before whom all pleas ariſing in 
the county of G. have been pleaded time out of mind, and not in 
this court; the court in Males muſt mean the Great Seffions, which 
it is well known is not a court by preſcription. 27 H. 8. c. 6. ſec. 
10. And all the Judges of England were of opinion that the Judges 
of the Grand Seſions muſt be appointed by the King's letters patent, 
4 Inf. 239, 240. Another miſtake there is in the plea, which al- 
ledges that the defendants are reſident in the county of G. which 
is in effect denying that they are in cuſtody of the marſhal, which 
this court never allows to be put in iſſue. 


The great queſtion is, whether by the ſtatutes of 12 Ed. 1. of 
Wallie, and the 27 H. 8. c. 26. which unite Wakes to this kingdom, 
and erect the court of Grand Seſſrons, have given that court a jurs/- 


dition excluſfre of this court. 


There cannot be a doubt but this high ccurt held before the King 
binſelf, has a general jur:ſ#/ficn over the kingdom of England, and 
if an act of parliament ſhould annex or unite any other country to 
England, the King's Bench here would have jur:/t:#tm over it if 
there were not words in the ſtatute to exclude it; and in the fatute 
of union of Scotland to England, it is declared that no alteration ſhall 
be made in the laws of Scotland which concern private right; but 
in the //atutes which unite Wales to England, there is not a word to 
exclude the 7uri/di#in of this court; and to ſhew the legiſlature 
thought this court had ſuch juriſdiction, ſee the fatute 4 & 5 N. 
& M. for impowering this court to appoint commiſſioners for tak- 
ing ſpecial bails. 1 Ed. 6. c. 10. where the under-ſheriffs of 
Iales are required to attend this court, and the 18 Elia, for appoint- 
ing juſtices of aſſiſe in Wales. 


The courts of Clancery and Exchequer exerciſe juriſdician in Plowden 199. 


Wales, as having criginal juriſaiftion; and for what reaſon this 
court, wherein the ig himſelf is ſapfeſed to be per finally preſent, 
ſhould be excluded, I cannot conceive, ince there is no law that I 
know of which excludcs it. 


Portle Serjeant for the deſendant: The plea is good both in form 
and /ubhance ; it alledges there have been juſtices in G/amerganſhire 
who have time out of mind taken, and now do take conuſc:nce of all 

pless 


b Stradling 
v. Morgan, 
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pleas ariſing within that county; this is a matter of fact, and an 

iſſue might have been taken upon it, but by the demurrer it is con- 

feſſed to be true; and the reaſon for alledging that the defendants 
1 are refident in Wales is, becauſe if they were not, perhaps they might 
f be ſubject to the quriſilichion of this court; it is ſaid, how can they 
be refident in Walis, when by the record it appears they are in cy- 
ſtody of the marſhal? but this is a fiction, and they cannot be ſup- 
f poſed to be in his cuſtody, but upon this further ſuppoſition that a 
i latitat can run into Hales to take them, and that is the great queſtion 
l now before the court, And in 1 Sa. 1, 2. although a man may 
| be in cujlcd' Mar, Cc. one may claim conrſans. 5 Mod. 310, S. P. 


— 


7. 5 As to the ſubſtance of the plea, I ſhall not contend but that the 
*. 401. King's commiſſion, and certain of bis mandatory writs, and all judicial 
2 Mod. 10. proceſs may iſſue into ales, but a latitat or other nue preciſi cannot 


- go out of this court into that d9y:1n:0 or principality. 


Cro. Jac. 484. 

Plowd.127.b. Before the fat. 12 Ed. 1. of Rutland, called the fatut. Walliæ, 
Wales was a dominion of itſelf, governed by its own laws, and not 
ſubject to the laws of England with reſpect to the laws touching pri- 
vate right or property between one /Yelcy ſubject and another; in- 
deed, when any diſpute aroſe between the Prince and the Lordi 
Marchers, or the Fiſhops, in ſuch caſe they applied to the King's 

reat courts here, which determined the matter hetween them, be. 
cauſe the Prince f I/eles held his dominion (as a feudatory) of the 
Kings of Englond; there is a remarkable caſe in Fizberhert's Abr. 
tit. Ajjize, 18 Ed. 2 cited in Vaughan 403. and which is not in the 
printed year books, though he ſays there are ſome MSS, copies 

* The re- extant of Ed 2. (one of which I * have) which, by the hand wri- 

Porter. ting appears to be of that age, the caſe at full length is thus (as! 
have tranſlated it vcrbatitm.) 


Jahn Le Moigne ſued to reverſe a record of an e of novel dif- 
ſeiſin, which paſſed between Alice of C. and himſelf, and the caſe 
was, that Alice brought an e againſt I and againſt other per- 
ſons, and the writ of norel diſ eiſiu was brought to the ſheriff of Glu- 
cefterſhire, of her freehold in Ccmcers, and made her plaint of two 
commats which intirely compreiond all the land of Gccers, and the 
gige paſſed before Sir Ye, Brurs and his companions, juſtices aſ- 
figned to take the aſſizes in the orches of lui, Go, Baſſet ale 
ſigned the errors in this form: The 01 7 w7ze was directed to 


*. 
_ * * - _ 
—— —U—— 
— — 
— 


the ſheriff of G/vcefterſoire, who is one ot the iheriffs of Englard, c 
and the tenements put 7 view were in Hals which is anther 
land, ſo that the writ ſhail not go, cither of right, or by law, J 
to the ſheriff of o land, of tenements in anther land; and foral- 
much as the juſtices have taken the ggp73e by ſuch writ which was in 


| directed 


* 
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dicected contrary to law, they have erred; and alſo the land of Gn 
ern, is out of the power of the ſheriff of Glouceflerſhire, and the ſhe- 
riff could not at all ſerve the vrit upon the tenements out of his 
power; and foraſmuch as the juſtices, &c. (as above) rbey bav- 
:rred, And alſo, by the fatute, offizes ſhall be taken in the county 
awhere the land lies; but Gowers is in no county, and for that they 
have taken the aſſize in no county at all, inſomuch they have erred, 
Ge. And alſo the writ was brought of her freehold in Gowers, where- 
as every 4orit ſhall be brought de libero tenemento ſuo in a vill er bam- 
jt, but Gowers is neither vil nor hamlet but it is one whole country 
or territory; and therefore ſhe ought to have brought her writ de 
libero tenemento in the vills, and have named all the vi of the country 
in which it lies, and for this the writ is bad; and foraſmuch as they | 
have taken the aſſize, Sc. (as above). Scrco): As to the firſt ® Chief Juflice 
point, where you ſay that the urit ſhall not be directed to the ſhe- of the King's 
riff of one land, of tenements in another, and that this was ſuch a wrt, — 
Sc. and that the tenements whereof the af/;/ze paſſed were out of 
the power of the ſheriff of Glouceſterſhire c. and that the tenements 
put in view, and of which the ge paſſed, were not in the county ; 
as to this I anſwer unto you, that Gewers is one Barony of the Mar- 
ches of Wales, and we tell you that every Baron of the Marches hath 
his chancery and bis own writs within his own bareny, ſo that when 
one of His tenants hath done wrong to another, he ſhall do 10 bim 
rizbt; but when the baron himſelf is ouſted intirely of his Barony, he 
cannot have remedy by his cwn writ for he is ouſted of all, and 
therefore it was ordarned in the parliament that when a Baron af the 
Marches is himſelf ouſted wrongfully of his Barony he ought to reſort 
to his Sovereign Lord, that is to the King, to purchaſe remedy, and 
ſhall have a writ in the chancery of the King, and that wr:7 ſhall 
go the ſheriff of the next county in this land, and he ſhall ſerve the 
writ, becauſe that the Barons of the Marches are not within counties, 
therefore as to this, that the ſheriff of Glouceſterſhire ſerved the writ, 
it was becauſe he was the next ſheriff to the land, wherefire as to 
this proceſs, there bas been no error. And as to that which you 
ſay, that the writ was not brought in the vi or hamlet, this chal- 
linge laid when the parties pleaded in court 7o flis writ, but the 
parties have taken be writ as gcod, and the juſtices Have not erred, 
for as you have not challenged the writ, it ſhall, in this caſe, be now 
taken to be good; and becauſe there is no error at all in the record, 
where you have aſſigned, we affirm the judgment, and you Alice may 
ſue execution of the land, and Marſhal! do you take cuſtody of 


Jobn for the damages, &c. 


Writs of quare impedit have often been brought of churches in Wales 1: Ed.; c. 


in the King's courts here, but that was either becauſe the diſpute was 248 35 4.8. 
between the lords marchers, or between the bu and others, and —_— 


becauſe the Princes of Wales could not writ to ihe biſhops in Wales. 5 lia. c. 23. 


Vaugh. 409. 
Pa RT LI, Eee There 
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There are ſeveral fatutes that give particular powers to this court 
which it exerciſes into Wales, but none that give it power to ſend 
meſne proceſs there, between ſubiect and ſubject; and there is no in. 
ſtance where it wasever determined that this court ſent a /atitat into 

| Wales, nor has ever any /atitat gone there till within three or four 


years laſt. 


Lee Chief Juſtice: I hope thoſe gentlemen who are to argue this 
caſe the next time againſt the quriſdiction of this court into Wales, * 
will let us know upon what foundation it is, that any other court in 
Weſtminſter-hall can exerciſe a quriſdiction by ſending meſne proceſs 
into Hales, and why this court cannot, which will guide me very 

much in the judgment I am to give. 


* 


Serjeant Bootle: The court of Exchequer ſays, that the debtor of the 
King is confidered as in the King's place, and fo privileged to ſue in 
which court the King pleaſes, which has uſually been in the Ex- 
chequer. Here ends the ſubſtance of the firſt argument. 


a The 2d argument. Mr. Evans for the plaintiff: What the ori- 
ginal ſtate of Waits was before the ſtat. 12 Ed. 1. of Snaudon or 
Ruthein is very much doubted; ſome fay it belonged to England 
before that time, others ſay it was quite independent upon it; [am 
to contend that it was originally part of England, and belonged to 
it, which is a little hard for me to do, who am a Welchman; the 
evidences to prove this, are the declarations of the Kings and Par- 
liament of England. 12 Ed. 1. 27 Hen. 8. and Dadderidge in his 
treatiſe of Wates ſays, ** it was ſeparated or divided from England 
by ſome of the Saxon Kings ;" if this be true, it follows that all the 
King of England's high courts had juriſdiction in Wales originally. 


The Princes of Malis were amenable to the Parliament of Eng- 


land; the Parliament could have no power to ſummon any one to 
Parliament who was not a ſubject of England; from hence it is 


plain Wales was a part of England. 


Wales may be conſidered in the nature of the counties palatine, 
and it never was diſputed but ey are part of England; and if a 
judgment be given in any court at Weſtminſter, the ſubje& has a 
right to have execution out of hat court into the counties palatine; 
and the reaſon given why theſe courts have juriſdictian for meſne 
proceſs into the counties palatine, is becauſe the King's courts lere 
had ſuch a juri/di&15m antecedent to their being counties palatine, 
and there is now no doubt but his court can iſſue an execution into 


Wales. 
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That Males was part or holden of England, the caſe of Da- 
vid, brother to Prince Fiuellin, plainiy ſhews, for if it was not, 
avid could not by the law of nations have been hanged for a 
{raitor; and Ed. 1, is ſaid to have ſuppreſſed the rebellion there, not 
to have conquered Wales, 4 Inſt. 239. 


Suppoſing I have proved that this court had original juriſlie- 
tian, the acts of Parliament relating to Wales, and for erecting 
courts there, having no negative words in them as to the King's 
reat courts, have not excluded them; the whole intent of thoſe 

ſtatutes ſeems to be only to bring all the people of Eng/and and 
ales under one lau, and that thoſe who were poor might obtain 
juſtice near home, was the reaſon for erecting the court of Grand 


Seſſions. 


In the fatute 34 & 35 H. 8. cap. 26. ſec. 115. there is this 
clauſe, which puts this matter out of doubt: Tem, That all pro- 
ceſs for weighty and urgent cauſes ſhall be made and directed into 
Malis by the ſpecial commandment of the Chancellor of England, or 
any of the King's Council in England, as beretafore hath been uſed; any 
thing in this act to the contrary notwithſtanding ;” this ſhews it was 
the intent of the legiſlature to give juriſdiction to the Grand Seffions 
for leſs cauſes, and to leave the people if they pleaſed to come here 
upon weighty cauſes, as they bad beretgfore dine; it ſeems plain to 
me that theſe courts at Weſtminſter have exerciſed zuri/urfion in Wales 


before this ſctatute. 


The St 29 Car. 2. c. 5. gives power to the judges of the courts 
lere to grant commiſſions to perſons to take affidavits in Wales, and the 
4G 51,6 M. the like as to ſpectal bails; what can be the uſe of 
Commiſſions to take bails if meſne proceſs and original proceſs will not 
run into Yates, it muſt be the ſenſe of the parliament that ſuch pro- 
ci went there. 


All the courts of Vfſimin ſter-ball exerciſe their authority by a 
power they have had time out of mind; as to the exerciſe of juri/- 
di&19n into Wales, I do admit it is alittle in the dark before the time 
of Hen 8. I can find no inſtances of proceſs into Malis in the time 
of the Princes thereof, except that of David Fluellin, there were cer- 
tainly defects in the juri/di&ions of the Lords of the Marches of Wales, 
that there were not in the Principality; for if a queſtion aroſe be- 
tween two Lords of the Marches of Wales touching the boundaries of 
their lands or ferritories, ſuch queſtion was uſually determined in the 
King's courts here, and in many caſes of Dower, where the /oyalty of 
marriage is to be certified by the Biſhop, both in the Marches and in 
the Principality theſe courts here have entertained juriſdiction. 


I All 


— as. a i 
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All the courts in Veſtminſter-hall are upon an equal foot with re. 
ard to the ſlatutes relating to Wales, but it is ſaid ſulpænas and guy 
minus's ſent there out of the Exchequer are prerogative writs, and are 
granted to the plaintiff as being the King's debtor; every body knows 
that is a mere fiction, as much as in cuſtodia mar” Gc. is, the court 
of Chancery here alſo exerciſes jurisdiction into Wales, and yet there 
is alſo a court of equity in Wales who have a concurrent juris4i;rn 
there; there have been inſtances of latitats ſent there out of this court, 
and no doubt but mandatory writs may go there from hence; and it 
ſeems admitted on all ſides, that zudiciel writs will run into Wales. 
Treland is no part of England, nor ever was, but became annexed to 


the crown by conqueſt. | 


A tertenant of lands in I/ales, who is bound by a judgment in this 
court, is liable to be ſerved with a ſcire facias, and at the ſame time 
it is ſaid he is not liable to be ſerved with alatitat of this court; this 
ſeems very ſtrange, and I deſire Mr. Attorney General will account 
for it. A judgment here, ſhall, and may lawfully be executed 
in Wales, why? becauſe it attaches and binds lands and goods in 
Wales, and therefore Wales muſt be within the Juriſdiction of this 


court. 


Mr. Attorney General for the defendant: As to the objecfion to the 
Flea made upon the former argument, I ſhall only ſay that whether 
there are juſtices, and courts in Wales, to adminiſter juſtice, is a 
matter of law, and that this court muſt take notice there are courts 
of juſtice in Wales, they being taken notice of in many public ſta- 
zutes; and therefore the plaintiff might have had juſtice there, if he 


had thought fit. 


This action is brought for the ſake of trying this great queſtion, 
whether the ſubjects of Males may be drawn hither at a great ex- 
penſe, and the officers of this court who have freeholds in their of- 
fices be enriched, if they can prevail. There are bunds to the ju- 


r1/diftion of this court, I will venture to ſay, ; 


Lee Chief Juſtice : The law is the true boundary of this and all 
other courts. 


Attorney General: It appears, upon the face of this record, that 
the cauſe of action ariſes within a county in Hales, and that the venue 
is laid here; that the defendant, at the time of the commencement 
of the action, was an inhabitant in Wales; and therefore juſtice 
might certainly have been adminiſtred in the court of Wales, fo there 
can be no defect of juſtice, ſuppoling is ccurt ſhall be of opinion that 


this is an improper action to be brought Bere. 
Antiently 
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Anciently, before the ſtatute of Rutland, Wales was governed by 
its own princes and laws with reſpect to private property as between 
ſabject and fone, but, in all probability, was held jure feodali, 
as many of the Princes of Germany now hold their domintons ; as Te- 
land, the Je of Man, Guernſey, and Jerſey are now held of the 
crown of England; becauſe Wales was ſubject anciently to the ſtate- 
poder, and ſtate-writs; and there is a great difference between the 
Princes and great men of Wales, being ſummoned to the Engiiſh par- 
lioment, and being cited to appear in hig court, It does not appear 
by any 502: of authority or record that 7his court before the ſcatutes 
of Wales had any juriſdiction to ſend original proceſs into Wales; and 
ſo I may fairly conclude it had none, and if it had none, it cannot be 


ouſted of any. 


But ſuppoſing his court anciently had original juriſdiction in Wales, 
yet by the /tazutes made touching it, although there are no expreſs 
negative words, yet it appears to be the plain intent of the legiſlature 
when they erected the grand ſeſions, and ſettled the proceſs theresf, 
to exclude this court, from ſeveral parts of the ſtalute; the ſame is 
alſo apparent from the maxim of breve domint regis non currit in Mal- 
lam, from the law- books, and the zſage of this court. The court 


of Kirg's Bench has a particular juri/di&on given to it by the very 3.3; 4.8, 


ſame ſtat, which erects and directs the court of Wars. 


The court of Common Pteas bas not any original juriſc iction into 
Nales neither in real or per ſinal actions, nor ever exerciſed any, and 
if it has none, fis court cannot have any; there never was any fine 
or recovery in the C. B. of lands in Hales, nor would any conveyancer 
paſs ſuch a title; there is zo curfitor to make out an original writ 
either in Chi court or the C. B. 


But it is objected the court of Exchequer ſends ſulpænas and quo 
minus's into Wales, and when the cauſe is at iſſue, ſends it by mit- 
timus to be tried in the next adjacent county ; I muſt confeſs I do not 
know by what rule of law this is done. But in zhtis court, this is 
quite a new attempt, and it is moſt ſtrange if here had been an ori- 
ginal juriſdiction that it never has been exerciſed, and therefore 1 
may fay as it never exerciſed any juriſdicion, it cannot now do it, 
like what was ſaid upon the /fatute of Merton upon the diſparagement 
of the heir by marriage, that no action could be brought for this, 
upon the ſtatute, inſomuch as it was never ſeen or heard that any 
action was brought upon the ſtatute, Lit. ſec. 108. for if ſuch ac- 
tion would have laid, no doubt it would ſome time or other have 


been brought, 


The practice of one court in the hall is not to be governed by that 
of another, there is nothing more certain than that they have different 
PART I. : Fff Jjurif- 


K 
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Juriſdictiont, and each by preſcription, and have alſo different rules 
of practice, and the practice of a court is always ſaid by the judges 


to be the Ja of the land; and the court of Exchequer, as appears 


by multitudes of precedents for many many years, have exerciſed a 
Juriſdliclion, by ſending their firf proceſs into Malts without any in- 
terruption whatever, and this particular practice of that court is part 
of the law of-the land. 


But whether the court of Exchequer has ſuch juriſdiction or not, 
is all one to this czurt, the law of one court may not be the law of 
another court; the Excbequer takes conuſance of the King's revenue, 


this court, of pleas of the crown, and the Common Pleas of all actions 


real and perſonal between ſubjef and ſubjeF. 


The court ſeemed ſtill-inclined to carry the /atitat into Wales, but 
ordered a further argument. 


3d Argument. Sir John Strange for the plaintiff: I ſhall take no notice of the 


objections to the pleadings, but go directly to the main queſtion, 
which is, whether this court can ſend a writ of /atitat into Wales, 
which, if I make out that they can, the plaintiff will be intitled to 


a reſpondeas ouſter. 


If I can ſhew that his court ever had a power to ſend a /atitat 
into Yales, it will lie upon the other fide to ſhew that power has 


been taken away. 


1}, I ſhall-confider how Wales ſtood before the time of Ed. 1. 
from whence I ſhall infer that his court had original juriſcliction. 


2d'y, I ſhall prove that the fat. H. 8. and the erecting of their 
courts upon the place, only gave them à concurrent juriſclickion with 


this court in Wales. 


3d, I ſhall maintain the juri/lifion of this court by ſeveral re- 
cognitions of authority, and ſhall ſhew that the court of Exchequer 
ſtaads upon the ſame footing with his court, and 


4thly, I ſhall take notice of ſuch arguments as have before been 
offered for the defendant. 


As to the 1/7 of theſe; England and Wales were anciently one 
Kingdom and nation, governed by the ſame laws and religion, and uſed 
the ſame language. 2 Mod. 11. Hale's Hiſt. Com. Law. 219. St. 
of Wales 12 Ed 1. Wales was holden of the crown of England, 
Dodder. 3. When //ales rebelled, they were always treated as Rebels 
and zraitors, and not as enemies. 4 Inſt. 239, and-being forfeited 
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by the treaſon of its Prince became intirely inthe crown of England 


and the ſtat. 27 H. 8. c. 26. in the preamble, declares it be a , EY 
member of the crown, and it may not be improperly ſaid to be in its Plond. 118. 


remitter, from hence it may be inferred hig court had original i- 


niſdiction in Wales. 


2dly, The eſtabliſhing courts in Wales gave them a concurrent ju- 
riſliction with this court, which they had not before, as appears from 
the ſtat. 12 E. 1. 27 H. 8. c. 16. / 9. and the reaſon given for 
erecting thoſe courts is, becauſe the inhabitants were ſo far from Lon- 
aon, and 34 & 35 H. 8. c. 26. gives them power to hold pleas in 
45 ample manner as the courts here, but it is obſervable that the 
conrts of Wi ales have not a concurrent juriſdiction with this court by 
this ſtatute; whatever juriſdict ion this court exerciſed 1n civil ſuits is 
not mentioned, but only on the crown fide, and the ſtatute can never 
be intended to diſrobe this court of any juriſdiction it had before 
dect. 115. of the laſt ſat. is the ſtrongeſt proof that this court had 
original 7 riſdiction, and the words Chancelly and King's Comncil 
mean the judges. 43 Affize 35. The whole of this 2d head may be 
reduced to this, that either this court bad original juriſdifion and 
the ſtatutes have not taken it away, becauſe there ate noexclujive nega- 


tive words, or if it had not criginal jur!jdiftion; the ſtat. 34 & 35 


H. 8. c. 26. ſe. 115. has given it a concurrent juriſdifHon, 


za, The recognitions of the legiſlature, 29 Cor. 2. c. 5. 4& 5 Salk, 461. 


. & M. c. 4. 11 & 12W.3 c. 9. 12 Geo. 1. and by St. 43 Eliz. 
The Welch counties are contributory to the poor priſoners in the 
K:rg's Bench priſon, 11 Geo. 1. Wales is parcel of the realm of Eng- 


lan, and a ne exeat Regno will not lie to hinder a man's going into 7 Rep. Cabin. 


Wates. 


athiy, It is ſaid the Exchequer has juriſcliction by preſeription and 
by prerogative preceſs ; and I ſay we have bere, by the defendant 
being in cuſtodia Mar. It is ſaid the Kings Bench has not exerciſed 
any ſuriſdiction; J anſwer, neither did it, till lately, ſend writs of 
latitat to the Cinque ports, There is a juriſdiction into ales in ſome 
of the courts in the hall, as in the Exchequer, and if there has been 
luch an / ge in any court, all the King's high courts muſt have the 
Jame, which is an anſwer to Co. Lit. $1. cited by Mr. Attorney Ge- 
neral; it is laid down by the other fide as a maxim of law quad bre- 
ve domint regis non currit in Wallid; this ſaying is explained by Judge 
Atkins, 2 Mod. 12. and cannot mean that 20 writ at all runs into 
ales out of Meſtminſter-hall, for the contrary is admitted on all 
hands, 


It is objected by the defendant, that juriſcliction is given by ſta- 
tate to Weſtminfter-hall as to the county of Monmouth, I anſwer, 


Mmmcuth is made a part of England to every intent and purpot. 
3 | It 


4 Inſt. 531. 
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It is objected that the „at. Ed. 6. gives the courts here power to 
award writs of exigent into Wales, from whence it is inferred they 
can ſend no other vrits there; I anſwer, this proves too much, be. 
cauſe it is agreed on all hands that many wrzts go, as executions, Cc. 
or there would be a failure of juſtice : this fatute mentions, that 
the ſheriffs of Wales ſhall have deputies here, to receive all writs iſ- 
ſuing out of the K. B and C. B. | 


Gundry for the defendant: All the gentlemen who have argued 
for the plaintiff have begged the queſtion, and taken it for granted 
that this court had original juriſdifiion; ſaying, pray tell us how it 
is taken away. Now it Is moſt certain that in the ſpace of 450 years 
this court never ſent any /atitat into Wales, and if lng 1ſage will 
give jurisdiction, the ſame non-uſage is the ſtrongeſt proof againſt ju- 
risdidlion. | 


1. Wales was no part of the realm of England, neither before nor 
after the flat. 12 E. 1. until the 27 H. 8. nor had the laws of Eng- 
land any place there, from whence it will follow that his court had 
no original juriſdifion, though I admit it to be part of the dominion 
of the crown of England. 


2. This court never claimed, or exerciſed any concurrent or exclu- 


Ave juriſdiction in Wales, except in ſome things, and in zheſe, only be- 


tween the Lerds Marchers. 


3. By the Stat. of unicn, or any other recognition, this court has 


not been admitted to have any origin juriſiliction, and the 115 ſec. 


N. B. Mr. 
Gundry ſet 
out in his ar- 


of 24 & 25 H. 8. means quite another matter, the words werghty 
cauſes, and the words King's council, do not mean the Judges here, 


4. I will ſhew the difference between counties Palatine, Cinque 
Ports, and Wales. 


5. Then I ſhall anſwer the objections, as they fall in my way, 


gumentin this David Fluellin was not tried at this bar; Lord Co. 4 Inf. 239. 


methodical 
way, but did 
not purſue it. 


mentions no ſuch thing, but moſt probably was tried in Wales by the 
King's Commiſſion. Doctor Watton on Welch laws, fo. 518. ſpeaks of 
commiſſions into Wales in extraordinarnary caſes temp. Ed. 1. which 


ſhews that his ccurt had no juriſdiction. 


The Princes of Males were antiently Kings of Wales, 4 Inſt. 239, 
243. and King Edward claimed the ſame feudal ſovereignty over 
Scetlandas he did over Wales. Ryley's Pl. in Parl. 1 57. This appears 
in the caſe between the Kings of England and Scotland; there is one 


thing particular in f record, that it appears to be coram domim 
Rege 


. 
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Rege & concilio ſus, and the judges, which ſerves to explain what 
is meant by the King's council in the fr. 34 C35 Hen. 8. c. 26. 
J 115. the ſame book fo. 145. in the ſame year, and to the ſame 
purpoſe, Edward the firſt, before the Sr. of Snowden, plainly treated 
Wales as a conquered country; and in the 3 Ed. 1. c. 17. which pro- 
vides remedy in caſes of diſtreſi, it is ſaid at the latter end of it, and 
this is to be intended in all places where the Kings writ lieth, and if 
that be done in the Marches of Wales, or in any other place, where 
the King's writs be not current, the King which is Sovereign Lord over 
all ſhall do right there unto ſuch as complain; and that is becauſe a 
rep/evin would not lie bere. 


Before the tat. H. 8. all the lands in Wales were held and governed 
by the laws of Males and not of England. Co. Ent. Quo Warr. 549. 
4 Inſt. 244. And the writs run contra pacem of the Lord Marcher, 
and the Lords Marchers had judgment of life and limb. 27 H. 8. 


c. 24 Ryley 63, 141. They had power to hold plea in all actions 


real and perſonal, nor could the King intromittere, which is the very 
expreſſion in Coe Entrees, 


There were two ſorts of cauſes wherein the King's Bench had ju- 
riſdiction, one was, where the Lords Marchers themſelves were par- 
ties, and the otber in caſes of guare impedit; the firſt was, becauſe 
none can be judge in bis own cauſe, the other, becauſe no vrit laid 
to the bi/hop, or he would not obey it, becauſe he thought himſelf 


as great a man as a Lord Marcher, 


To ſhew that Va es was no part of England, that this court never 
exerciſed any ſuriſiliction there, except in cafes where lands were held 
of the King, and except as above, and to ſhew the difference between 
Wales and Counties Palatine. Fitz. Juriſdic. 34. 26 H. 6. 34. 
3 Ed. 3. 19. 40 Ed. 3. 1. 11 H. 6. 3. 19 H. 6. 12. Writs of 
error always laid from counties palatine, but not in Wales, before 
14 Hen. 8. becauſe Wales was no part of Exgland, but counties pa- 
latine always were, 


It is ſaid the „at. H. 8. gave this court juriſdiction by introducing 
the laws of England into Wales: I anſwer it did not, for Poyning's 
law, which introduced the Engliſh laws into Treland, did not give 
the courts here juriſdiftion in Ireland, 


Between the 27 & 34 Hen. 8 (which laſt fat. gives the writ of Stat. 5 Eliz. 
error in real and mixt afions).no writ of error was brought in this © 75: 


court, and if it had original juriſdittion there would have been no 

occaſion to give the v of errcr by the ſtatute 34 H. 8. ſec. 103. 

and as error was thus given in real actions and mixed, io by the 

St. V. z. it was allo given in perſonal actions. 

Part I. 6g The 
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Byley 58, The gentlemen on the other fide would have weighty cauſes in 
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A mandamus 
lies not to a 
viſitor, who 
has deprived 
2 prebendary 
for.inconti- 
nency. 


the flat. 34 & 35 H. 8. to be underſtood to mean all cauſes, but I 
have already ſhewn they do not; they would alſo have King's coun. 
cil to mean the Judges; but it is well known that in Hen. the 8th's 
time it meant the King's Privy council, and ſometimes 7he houſe 
of Lords, as the great council of the nation, the Judges at that time 
were never mentioned as the King's council, but were known by the 
name of his Juſtices or Fudges, whatever they might be anciently 
ſtiled. 


It is objected that hie court and the Common Pleas ſend executions 
into Wales, and therefore why may they not ſend fir/t proceſs thi- 
ther? I anſwer, there has been long cuſtom and uſage in the one caſe, 
and without 17, there would be a failure of juſtice, but in the other 
there has been no uſage at all; and Wales has ſupertor courts of its 
own. And as to the Exchequer, the King and his debtors have al- 
ways had prerogative proceſs into Wales, which has never been di. 
puted. 


Here ends the ſubſtance of the firſt three arguments, the laſt 
whereof was in term Paſcb. 19 Geo. 2. when the court ordered this 
caſe to ſtand over for judgment; and ſome of the parties either died, 
and the ſuit abated, or the clerks of the office of pleas in the Exche- 
quer, who were much intereſted in this queſtion, and were afraid 
the court would over-rule the plea, put an end to the cauſe, but a 
new action was forthwith brought in the name of Tones v. Jones, 
wherein there were exactly the ſame pleadings as in the caſe of 
Lampley v. Themas, which was argued at the bar in laſt term; but 
as the ſubject had been quite exhauſted before, nothing more that 
was new could be ſaid upon it, and ſo the court, in zhis preſent 
term, gave judgment for the defendant and allowed the plea, with- 
out ſaying more than theſe words, v2. Breve d;mini Regis de LATI- 
Ar non currit in Walla. 


Rex verſas The Biſhop of Cheſter, B. R. 


ULE to ſhew cauſe why a mandamus ſhould not go the Bi- 
ſhop, commanding him to reſtore the Reverend Mr. John Preſ- 
cott, Maſter of Arts, to the place and office of one of the Preber- 
daries or Canons of the cathedral church of Cheſter. 


This rule is made upon the affidavit of Mr. Preſcort, who {wears 
that the Biſhop of Chr/ter for the time being is viſitor appointed by 
Hen. the 8th who was the founder, and that he (Mr. Preſcott) was 
.collated to the Prebend by a former ys and that the preſent 
Biſhop had decreed in his vi/itatorial court that Mr, Preſcott ought 

to 
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not examinable in the courts of Weſtminſter-hall, and this has not 


fitor, Kenn's caſe, 7 Rep. 44. 
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to be puniſhed, expelled from, and deprived of his Canonry or Pre- 
bend for fornication and incontinency, and that Mr. Preſcott was de- 
prived of it accordingly. The affidavit alſo ſet forth ſome of the 
Hunder's ſtatutes, and amongſt the reſt, one ſtiled De corrigendis ex- 
eſibus, by which Mr. Preſcott inſiſts that it appears he ought to 
have been three times admoniſbed againſt the crime he had been de- 
prived for committing, and that not having been zhrice ſo admoniſhed, 
that the biſhop had no power to deprive him, 


Sir Richard Lloyd againſt a mandamus : Mandamus's are ifſued by 
this court to command perſons to do that which is their duty to 
do, but if the court does not know what is the Biſhop's duty in the 
preſent caſe, it is abſurd to apply for a mandamus; and unleſs the 
crown has made this court the vi/or, it cannot intermeddle; on the 
contrary it appears the Biſhop is vi/itor. a 


But Mr. Preſcott objects he has not been thrice admoniſbed againſt 
his crime; What? does a C/ergyman, who ought to inſitruf# and 
admoniſh others, want to be thrice admoniſhed himſelf againſt being a 
whoremaſter ? 


Suppoſe the founder has given them ſtatutes which the vi/tor has 
not exactly purſued, yet, as the members of this church are, among 
themſelves, a pom body, and the King has given this private body 
a Judge who has abſolute power, as to church government, over 
them, this court will not interfere, and upon the return, if it appears 
there is a vi/itor, this court will not grant a peremptory mandamus, 
Docter Witberington v. Corp. C. C. Cambridge. And FHilt's opinion; Sid. 
in Phillips v. Bury, Skin. 475. againſt the opinion of the other three 
Judges was eſtabliſhed in the houſe of Lords, 


71. 


Mr. Gundry againſt a mandamus : There is neither reaſon nor pre- 
cedent for making this rule abſolute; the ſentence complained of, 
is deprivation by the Biſhop, whom Mr. Preſcott admits to be the 
Vilitor; by the ſentence, which is not denied to be true, it appears ICP) 
Mr. Preſcott has been guilty of groſs immorality, and now he comes 
bere for redreſs, without denying the truth of the ſentence, 


If there had been 2 want of /uriſdiction, or if the Biſhop was pro- 
ceeding contrary to the ſtatutes of the founder, Mr. Preſcott ought to 1 Sho. 74. 
have applied for a probibition before ſentence, for no caſe of a manda- 5 
mus after ſen?c::ce can be cited. | 


In Phi!l;;s and Bury, the point of the caſe was, and what the 
buuſe cf Lords gave judgment upon, that the acts of a wi/itor are 


been ſince denied; for the law gives great credit to the acts of a vi- 
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The King v. Doctor Walker, Hil. 9 Geo. 2. Mandamus to Doctor 
Walker, Vice-Maſter of Trin 3 College in Cambridge, to execute a 
ſentence of deprivation againſt Dr. Bently who had been removed; 
Doctor Walker returned that the King was founder, and had appointed 
the Bi/bep of Ely Viſitor, and the queſtion was, whether a peremp- 


tory mandamus ſhould go; and per curiam, the mandamus was quaſh. 


ed, becauſe it was to a forum domeſticum, 


Doctor Sberlocł's caſe was a mandamus to reſtore him to a Prebent 
of Norwich, which he was intitled to, as being Maſter of Catharine 


Hall in Cambridge; and the reaſon the court gave for granting the 
mandamus in that caſe was, becauſe his Prebend was annexed to the 
Mafterſhiþ of Catharine Hall by act of Parliament, which made it a 
Kind of a /ay-fer, and the court granted a feremptory mandamus, be- 
Cauſe there was no w/ifor returned. 


It is objected Mr. Preſcott has been deprived contrary to the /a- 
tutes of the founder; to this I anſwer, there is no caſe wherever this 
ccurt examined the legality of a deprivation by a viſitor, 


Mr. Henley againſt a mandamus : Lib. Aſſiz, 8 Ed. 3. p. 29. every 
Guardian of an Heſprtel, if it be lay-fee, is viſited by the Patron, 
if it be ſpiritual, by the Ordinary, and if he be deprived by the %%. 
tor he {hall not have an afjize, More modern caſes have proceeded 


upon the ſame principle, for the vor has always been conſidered 


as abſolute Judge in all caſes of this kind, unleſs an act of parliament 


7 k . * * 


has intervened and made it a public thing. 


But it is ſaid on the other fide, that it appears the Biſtop is only a 
partial viſitor, and that there are neceſſary ſteps to be taken before 
he has juriſdifion to deprive, which have not been taken in the pre- 
ſent caſe; and this objection is founded on the ftature de corrigendis 
exceſſibus ; in anſwer to this, it appears by the /?arures that the Bi- 

p is to viſit /i ragatus vel ngn rogatus, and is to take care that the 
ſtatutes be duly obſerved, and to puniſh according to the crimes 
committed, and to de every thing which appertains to the v1/itats- 


4 ial offices 
Sir. Thomas Bootle for a mandamus ] admit the Bb is appointed 
viſitor, but his power to deprive is limited and circumſeribed, for he 
muſt admoniſh. three times before he. can deprive, and a Prebend is 4 
reebold for life, and not a mere ſpiritual office; and therefore if he 


* deprived of his ſtall, why ſhould he not have a mandamus to be 


reſtored, to it, as well as a. /choolmaſter-or uſher, who are for life. 
2 Sid. 112. 
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If any court holds ſuriſdiction where they have none at all, their 
roceedings are void. Hob. 63. a viſitor ſtands upon the ſame foot 
if he goes beyond his ur iſdiction. 


Suppoſe, an ejefment was brought for any part of the lands be- 
longing to this ftall, the court muſt examine into the legality of the 
deprivation; Holt C. J. in Phillips and Bury, does not ſay to the 
contrary. And if a Viſitor of a college refuſes to viſit it, this court 
will compel him by mandamus. This motion was made in the laſt 
term, when the court ſaid what follows. 


Lee Chief Juſtice : The difficulty with me is the manner in which 
Mr. Preſcett now applies; I think, (as at preſent adviſed) he ought 
to have applied for a probibition when the matter was under conſide- 
ration before the Biſhop; there is no doubt but this court will inter- 
poſe in one way or other Whenever any perſon takes upon him to 
exerciſe a juriſdiction which he has not, but in the preſent caſe it 
is admitted the Eiſbop is Viſitor, which I think, has always been 
held to be a flat objection to ths court's granting a mandamus in the 
like caſe; beſides, I do not know that any mandamus was ever 
granted after a ſentence of this ſort; and Mr. Preſcott may have ano- 
ther remedy by an cement, and ſo was the caſe of Phillips and 


Bury. 


Wright Jaſtice : The caſe of Broadoaks, Hil. 12 Ann he was a 
Fellow of Wincheſter College, and was expelled by the Biſbop; the 
queſtion, was, whether the Piſbop was Viſitor; the court on the mo- 
tion refuſed to grant a mandamus to reſtore him, but by conſent a 
prohibition went to try that point; this is my note of that caſe. 


Denni ſen Jaſtice : If we ſhould grant a mandamns, and it ſhould 
appear that the Bz/bep is Vater, (which that he is, is admitted on all 
hands) we could not grant a feremptory mandamus, the conſequence 
of that muſt be, that Mr. Preſcott muſt bring an ation for a falſe 
return, wherein he muſt fail, therefore I think it moſt proper to try 
it in an ejedtment, 


Then the court adjourned it until zb:s term for confideration. 


Lee C. Juſtice: We are all of opinion, upon full conſideration, 
that this rule muſt be diſcharged, and that the P;/-p may exerciſe 
his viſitatorial power (as he has done in this caſe) without admoniſh- 
ing the party thrice; where it does not appear whether there is a 
Vifiter or not, this court has granted a rule to ſhew cauſe, but when 
it appears there is a Y7/tor, this court cannot intermeddle; and we 
think the Biſtop had ſuriſlictien notwithſtanding the ſtatute de cerri- 
gendis, &c. 

Rule for mandamus diſcharged. 
Parr I, Hhh Subley 
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Subley verſas Mott and ancther. B. R. 
"There bal. | HIS is a ſpecial action upon the caſe againſt two perſons for x 
tween an 2C- malicious proſecution carried on by them againſt the plaintiff, 


— nag in cauſing her to be indicted without any probable cauſe; and the 
gainſt two jury found one defendant guzity, and the other Not guilty, | 


perſons and 


— — af It was now moved in arreſt of judgment by Mr. Smythe, who ob- 


founded on a jected that the action does not lie againſt tun, for the malice of one 


—— perſon is not the malice of another; and cited Bro. Joinder in action, 
ſors ; in the p. O. 15, 27, 41. and Lowfield v. Bancroft & al, Tin. 5 Geo. 2. 
firſt, if one de which was an adn for a malicious proſecution; the jury would have 


yr Nt found 800 J. damages againſt one defendant and 100/, againſt each 
Judgment of tbe others, but the Chief Juſtice ſaying it could not be done, the 


M jury gave a verdict with 1400 damages. 


- not ſo if one 


de found Not But ſuppoſing this kird of action will lie againſt #200 when they 
- >" are guilty of a joint offence, whether they mutt not bt be proved 
guilty? I ſubmit it they muſt, and it is not like treſpaſs againſt 
ſeveral defendants, where one may be found guilty and the r// not ſo, 
and well enough. | 


Upon an g ſſumpſit to do two things, if the defendant ſays that he 
aſſumed to do 7wo other things, abſque hoc that he aſſumed to do the 
wo things b. fore al.edged, upon which they are at iſſue, and the jury 
find that he aſſumed to do the one but not the other, this is found 
againſt the plaintiff, for it is not the ſame promiſe that is alledged in 
the declaration. 2 Rol. Abr. 703. p. 12 


In a pracipe quod redaat, if the iſſue be, whether A. and B. en- 
_ ferffed the tenant, and it is found that A. enjegffed him, and not A. 
and B. this is found againſt the tenant z2 toto, who affirms that 4, 
and B. enfeoffed him. 2 Rel. Abr. 706. p. 36. 


In an action by te churchwardens, if the defendant plead that 
at the day of purchaſing the writ they were not church-wardens, 
and the jury find that «xe of them was, but the other was not; this 


is found for the defendant, for -h were not church-wardens. 2 Rel, 
Abr. 706. p. 38. 


If a contract be alledged to be made with 779 jointly and uſu- 
riouſly, and it is found that the contract was made only with one of 
them, the plaintiff ſhall uot have judgment upon this verdict, for it 
is not the ſme contract; upon this motion a rule was made to ſhew 

cauſe why the judgment ſhould not be arreſted in the laſt term. 


And 
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And Mr. Ford for the plaintiff came thi term and ſhewed cauſe, 
and inſiſted that this is not an action of conſpiracy, which is a formed 
writ in the Regiſter, but is a ſpectral action upon the caſes founded on 
a tort done to the plaintiff by /w9 perſons who charged her with 


fei, cauſed her to be indicted and tried; whereof ſhe was acquit- 


ted; and in an action founded upon a fort the plaintiff is not bound 
to prove the whole matter laid in the declaration. In the caſe of 
Jones v. Gwynne, Hil, 12 Cum. before Lord Parker, this difference 
was holden between an action of the caſe on contract, and on a tort; 
in the firſt, the whole contract muſt be proved, in the latter ſo much 
will do as proves the plaintiff had a good cauſe of action; if this had 
zen an action conſpira cy, brought upon that particular wri# which 
only lies againſt 7x00 or more perſons, it might have had another con- 
fideration, but as this is an ac7on on the caſe founded on a wrong, p. N. B. 26+. 
it will lie againſt one or more perſons, like an ation of treſpaſs, and Writ of con- 
if any of them be found guilty, the plaintiff ſhall have judgment; ev. 
and of that opinion was the whole court ; and ſaid, that this point 
has been often determined ſince the caſe in 1 Saund. 228. Vide 1 Rol. 
Abr. 111. p. 5. T. Raym. 176. 5 Mod. 408. Cro. Car. 239. 
Latch. 80, 262, 


Faſter Term 
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Morrough verſus Comyns. B.R. 


(348 NEY, one of the captors of a prize ſhip being intitled A captor of 
to a certain proportionate thare of the goods taken (which have prize aligns 
ſince been fold by the ſhip's agent) on the 24th of Auguſt, - _—_— 

745. made a bill of ſale of his ſhare to the plaintiff, who brought — - 

this action againſt the ſhip's agent Comyns for money received for des, end beld 

his uſe, and upon the general ifſue there was a verdict for the plain- —— 

tif, And it was now moved for a new trial, and objected that * 

at the time of making the bill of ſale, Garney had nothing in the 


frize that he could grant or Mn, becauſe the Hatute 17 Geo. 2. 
o. 
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fo. 693. 4. which gives theſe prizes to the captors, ſays, that they 

ſhall be divided amongſt the captors as ſhall be agreed on by the 
owners, being firſt deemed lawful prize, and this was not deemed 
lawful prize until September 1745. which was after the making the 
bill of ſale. 


It was inſiſted by Sir Richard Lloyd and Mr. Ford for the plain- 
tiff, that the ſtatute gives the property of the prize to the caprer; 
inſtantly upon the taking thereof, and that the ſentence in the Adi 


ralty only confirms that property. 


— 


If a man delivers a deed as an eſcrow to be delivered to the grantee, 
when the bailze has delivered it, it has it effect from the firſt deli. 
very. So if a bargainee of lands before inrollment makes a grant 

= Ro. Abr. of the lands to another, and afterwards the firſt deed of bargain and 
Maon. Fate is ip rolled, it is good. 2 Inſt. 675. Cro. Jac. 52. Hob. 220, 
2 Leon 196. 221. for whenever two things are neceſſary to be done to perfect a 
Anonym. 4,27 &c. when thoſe two things are done the deed ſhall be effectual 
from the doing the firſt act; this is always true in the caſe of privies 
So in the-caſe at bar, after ſentence of condemnation in the Admiral! 
the property of the prize mult be conſidered as abſolutely and le- 
gally veſted in the captors from the inſtant of taking thereof, be- 
2 Stra. 1215. tween Landen v. Pickering, Mich, 18 Geo. 2. B. R. there was a 
warrant of attorney to confeſs judgment, and a releaſe of errors in 
the ſame deed, and it was held that the re/eaſe ſhould operate upon 
that judgment when entred, and that the judgment ſhould be con- 


ſidered as prior in time. 


If a man Yo day .conveys land the property of another, and to 
morro gains the property thereof, he ſhall be topped to ſay he had 
nothing in the land when he granted it. 


On the other ſide it was inſiſted by Mr. Hume Cambell, Mr. Hen- 
try, and Mr. Compns for the defendant, that every prize taken by a 
privateer from the King's enemies, is, by the law of nations his ma- 
jeſly's property, which, by a public law he has been pleaſed to 
give to the capters in a particular manner, v/sz, being firſe deemed 
late ful prize, lo that all the right the cafter has, is by the ſtatute. 
That although the plaintiff by the alignment of Garney might have 
an equitable right, yet he had not a legal one, ſor no man can make 
a legal conveyance of that which he has not at the time of making 
7t. Co. Lit. 265. So in the cale of a cl, if a man deviſes all his lands, 
and after the making his / purchaſes chers, thoſe lands after pur- 
.cheſed ſhall not pals. | 


If two jrintenants be of certain lands, and one of them by deed 
Indented bargains and ſells the lands, and the ofber jatntenant * 
A an 
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and then the deed is inrolled, there ſhall paſs nothing but the moiety, * 
which the bargainor had at the time of the bargain. Co. Lit. 186.4. 


And although in the caſe of a bargain and ſale the eſtate veſts in the anenate vens 
bargainee ab initio, as ſoon as the deed is inrolled, yet that is by the in the bar. 
at. 27 Hen. 8. of uſes, which doth join all the eſtates to the uſes | BY the 
1% fatto; the Hat. of inrolments only ſays, that the eſtate ſhall not uſ.s, not by 
veſt except the deed be inrolled; fo that if it be inrolled it doth the ſtatute of 
veſt, not by the ſtatute of inrollments, but by the Ratute of uſes pre- . 
ſently ; yet it was agreed that the bargainee cannot ſell unto another, Q co. je. 


before his own deed be inrolled; as was adjudged in Bellingham's 52. and 
caſe, Hob. 136. 2 Leon, 195. 


Lee C. Juſtice: T was of opinion at the trial, that this action 
well laid for the afiznee of the captor againſt the defendant who was 
the ſhip's agent, and the whole court is of the ſame opinion now; 
for the words in the ſtatute, being firſt deemed lawful prize, are no 
more than what would have been implied if they had not been in- 
'rted; it is no condition precedent, for whenever the ſhip is deemed 
lawful prize by the court of Admiralty, the property muſt be con- 
ſidered as immediately veſted at the inſtant the Hip was taken. 


Wright Juſtice: At common law the ſubjeF in time of war was 
intitled tothe property of whatever he could take from the King's 
enemies, and we are to be governed by tbat, and not by the Ia of Cafe in temp. 
nations; and to prove this] ſhall cite the beſt books of authority. W. 3. 135» 
Regiſt. 102. 6. Bro. tit. Property, pl. 18, 38. So the court refu- — 


{ed to grant a new trial, and ordered the poſtea to be delivered to the The ſubjeft in 
| time of war is 


plaintiff, intitled to the 
: property of 

N. B. By the ſtat. 20 Geo. 2. fo. 592. Theſe bills of ſale of pri - what he takes 

zes before condemnation are made void. ' from the ene- 
| wy, by the 

common laws 


Moor and Lynch. In Error. B. R. 


f : HIS was error upon a judgment in debt on a bond in the Bail in error 
1 penalty of 14701. Mr. Ford for the plaintiff in error moved to "ap" — 
Juſtify bail, each in 14701. Sir Fobn Strange on the other fide in- — —_ 


ſiſted that the bail ought each of them to juſtify in double the ſam bound in the 
the judgment was given for; but per curiam, The ſum recovered is —— 


double the debt really due, and, it is ſufficient for the bail to juſtify double the 
each in the ſam of 1470/. 1 


Pazr 1, Iii Muſgrave 


1 


* 
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Muſgrave, on the demiſe of Hilton, verſus Sir John 
| Shelley. B. R. 


Plaintiff's le- ANT a trial at bar in ęjeci ment the leſſor of the plaintiff proved 
ko oo uf an actual entry into the lands made by him the 7th of Sepiem- 
-fendant levies her 1744. and the demiſe in the declaration is laid. on the 1/ of O- 
a fine, then fober 1744. It was objected for the defendant that he had levied a 
7 — fine of the lands in Eaſter term 1745. ſince which time this gell. 
andehedemiſe ment was brought, and that to avoid that ine the entry of the plain- 
aid before the tiff's leſſor in September 1744. is not effectual; but per toram cu- 
— tr riam, The leſſor, by his entry in 1744. gained to himſelf a title 

ſufficient to enable him to make the leaſe in the declaration to have 


his title tried. 


Rex ver/us Haines, for an aſſault and maihem. B. R. 


Tbe benefit of N information of Eaſter term laſt; upon Not guilty pleaded, 
ſures wh = was tried at the laſt ſummer aſſizes for the county of Worceſter, 
grace a 0 . p 

to a defendant when the defendant did not think proper to pray the benefit of the 
after be had late ad of grace, whereupon the judge proceeded to try the infor- 
| 2 ine bis mation, and the jury found the defendant guilty, who in Mzchael- 
trial, on pay- mas term laſt moved that he might have the benefit of the act upon 


| _ of full payment of. coſts. 


Mr. Bathurſt for the King objected, that as the defendant did 
not think fit to pray the benefit of the act gf grace at the time of the 
trial, he came too late; and cited Hawk. P. C. Lib. 2. c 37. ſ. 50. 
Kelzng 24, 25. Jen Cent. 129. Hales 8“. 252. and Ratdiiffe's 
caſe ante, wherein the court refuſedto let him plead the act of grace 
after he had pleaded he was not the /ame per/5n who was tried and 
convicted for high treaſon in the year 1715. 


Mr. Evans for the defendant ſaid he pleaded Not guilty in Trinity 


term, and the a& gf grace did not pals till the end of it; and that 
the practice of the O/d Bailey is to plead guilty, and then to pray 
the benefit of the act, which a man has no occaſion for before he 
has confeſſed himſelf, or been found guilty by the jury. 


Ihe court took time to conſider until this term; and now were 
of opinion that the defendant was intitled to the benefit of the ad 
, grace; but ordered that he ſhould pay the proſecutor full coits 
out of pocket, and gave particular directions to the maſter accord- 


ingly. 
The 


— 
1 
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The Biſhop of Meath verſus Lord Belfield. In Error. 


UARE impedit brought in the Common Pleas in Ireland, where- Evidence, 

in Lord Be/field was plantiff, and the Biſhop of Meath de- hve g 
ſendant; the title made by the plaintiff in his declaration is, that in we Regi- 
the Earl of Roſcommon was ſeiſed in fee of the advowſon of the rec- fter of an in- 
tory of the church of C. in the dioceſe of Meatb in groſs; and being — andy 
ſo ſeiſed preſented one Nicholas Knight as his clerk, who was inſti- the patron's 
tuted and inducted in the year 1696. that in the year 1707. Lord name, _ 
Roſcommen granted the advouſon to an anceſtor of Lord Belfield, dummen te- 
under whom he derives his title; that upon the death of a former port to prove 
incumbent Lord Belfield not preſenting in time, the Biſhop of Meath — 3 : 
preſented Benjamin Hog ſhaw by lapſe, who being now dead, the aryorſl 
plaintiff below ſays he preſented A. B. as his clerk, but the Biſhop 


refuſes him. 


The Br:/2op pleads he is intitled to the aduauſin in right of his 
Biſbeprick, and that the late Biſbap collated Hog ſhaw as his clerk ; 
that Hog ſhaw being dead, he collated Smith the preſent incumbent 
abſque hoc; that the late Earl of Roſcommon was ſeiſed in fee, where- 
upon iſſue was joĩned; ſo the ſingle queſtion to be tried was, be- 
ther the Earl of Roſcommon was ſo ſeiſed; and in order to prove it, 
Lord Be/field's counſel at the trial produced the Biſhop's regiſter book 
of the year 1696, in which the inſtitution of Knight was entred, 
whereby it appears that Knight was inſtituted ad reforiam pre-' 
dictam per reſignationem Fobannis Twelves, but there is a blank left 
for the name of the patron, and in this inſtrument in the book 
there ate theſe words, nominamus ordinamus facimus admittimus & 
iſ utuimus N. Knight ad rectoriam prædictam uni cum omnibus mem- 
bris curamg; animarum, Cc. it not appearing clearly who was the 
fatron, becauſe of the b/ank for his name; the Lord Belfield's coun- 
ſel offered to ſupport their cafe by pare! proof that it had always 
been the common reputation of the country that the Earl of Roſcom- 
nen was ſeiſed of the advow/on, and preſented Nicholas Knight ; to 
which the Biſhop's counſel tendered 4 bil! of exceptions which was 
ſealed by the judge who tried the cauſe, which was afterwards ar- 
gued, and judgment was given for Lord Belfiell, which the King's 
Bench in Ireland has affirmed, and now a writ of error is brought 
bere, It alſo appears upon the face of this record.that in the time of 
King William 3. there iſſued a commiſian to the Bijhop of Meath to 
enquire and certify what clerks were incumbents, &c, within, the 
dioceſe, and by the Biſbep's certificate or teſtimonial it appears that 
Nicholas Knight was incumbent of this church on the inſtitution or 
collation of ſomebody, but it doth not appear upon which, or by whom. 


This 


N 
0 
} 
, 
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This queſtion, whether the parc evidence excepted to, be legal 


evidence to prove a ſciſin in fee in Lord Roſcommon, or be admiſſible 
under the circumſtances of this caſe, was argued by Mr. Joddrel for 


the Biſtop, and Sir Thomas Bootle for Lord Belfield, and after time 


taken to conſider, Le? Ch. Juſtice, Wright, and Deniſon, agreed 
that it was admiſſible; Fgſter Juſtice contra. 


By three Judges, inſtituimus is a very ambiguous word, and there 
are many caſes ſhew it to be as well applicable to a col/ation, as an 
inſtitution, ſo that the entry in the regiſtry was ſome evidence of 
an inſtitution, as well as of a col/ation, and is ſtrengthned ſomething 
by the commiſſion and certificate in the time of V. z. the return 
whereof was made from the regiſtry; therefore as this written evi- 
dence might be either an nſtizution or a collation, ſurely the parol 
evidence was very proper to ſhew which it was, and being a matter 
ſub judice, was fit to be left to a jury; and judgment for Lord Ba- 


field was affirmed. | 


Goodall's Caſe. B.R, 


"SY WY G2? DAL L. a ſerjeant in the guards, was arreſted in the pg. 
the guards lace court for a leſs ſum than ten pounds, and being brought here 
— by an habeas corpus, was diſcharged out of cuſtody upon the mutiny 
101, att; for per curiam, A ſerjeant is inliſted as a volunteer, and is only 

a ſerjeant by parcl of the colonel, and is reducible to a private man 


whenever the colonel pleaſes, ſo cannot be arreſted under 10/, 


Townſend verſus Ives. At the Rolls, May q, 1748. 
All the three T HIS was a bill preferred by the legatees under the will of 7 


e Townſend, in order to have his real eſtate ſold for payment of 
examined if their legacies, which are charged thereupon, againſt the heir at 
living. law of theteſtat or who is an infant, and to have the will eſtabliſhed. 
There were three witneſſes to the will al now living, but only one 
has been examined, who proved the execution of it, and the atteſ- 
tation of the other t᷑uwo wwitneſſes. But his Honour refuſed to eſtabliſh 
the will without the examination of all the witneſſes, for it is a rule 
that all the witneſſes if living muſt be examined to prove the will; 
beſides the heir at law is, in this caſe, an infant, who, if of age, has 
a right to croſs-examine all the witneſſes, and as no admiſſion of this 
ſort can be received for an infant, this court muſt protect his right, 
and therefore mult infiſt upon all thoſe requiſites which he would 
have a right to infiſt upon if he were of age, and capable of making 


a defence for himſelf. 


2 
Trinity 
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Ramſden and another verſas Mackdonald. B R. 


1740, was a banker at Paris, and upon May 31, 1740 

executed a bond to the plaintiffs in the penalty of 2000/. 

conditioned for the payment of 1000 J. in May 1742. 
and being ſo indebted came into England, and has been lately con- 
victed and attainted of &:gh treaſon, and being in priſon under ſuch 
conviction and attainder, on the 26th of March laſt an affidavit was 
made that the defendant is indebted to the plaintiffs for principal 
and intereſt on bond in the ſum of 1200 J. and thereupon application 
was made to Lord Ch. Juſtice Lee for leave to charge the defendant 
in cuſtody with a writ at the ſuit of the plaintiffs, who granted leave 


accordingly 


* E defendant being a native of Great Britain, in the year 


And in laſt Eaſter term it was moved for the defendant by Mr. 
Attorniy General, Sir Jobn Strange, and Mr. Sollicitor General, that 
the defendant might be diſcharged out of the cuſtody of the ſheriff of 
. Surry as to this action at the ſuit of the plaintiffs; upon a ſuggeſtion 
that this was an infringement of the King's prerogative, for that the 
King intended to pardon Macdonald upon condition of his tranſport- 
mg himſelf out of his Majeſly's dominions and never returning a- 
gain, and that it was impoſſible for him to perform the condition 
if the court ſhould ſuffer him to be thus charged by the plaintiffs ; 
the court made a rule to ſhew cauſe, and this term cauſe was ſhewn 


againſt the defendant's being diſcharged by 


Mr. Henly for the plaintiffs: It was inſiſted, /aft term, that the 
King had power over the defendant's body and goods ; but it appears 
by Lord Coke's 3 Inſt. 21 5. that although judgment be given againſt 
a man in caſe of zreaſon, yet his body is not forfeited to the King, 
but until execution remains his ownz and therefore if he be lain 


One attainted 
of treaſon 
may be char- 
ged with a 
civil ation, 


1 Sid. go, 


before legal execution, his wife ſhall have an appeal, ſo that he can- T. Kaya. 53. 


not be ſaid to be civiliter mortuus, for he may purchaſe lands to him 
and his heirs, may be charged in execution at the ſuit of a ſubect, 
PART. I. K K K and 
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ü and ſhall be compelled to anſwer at other mens ſuits, and ſhall nor 
| be permitted to plead the attainder ; this does not at all affect the 
prerogative of the crown, for the King may pardon abſolutely or 
conditionally, but not conditionally ſo as to hurt an innocent cregi.. 
tor. In the caſe of Banniſter v. Truſſel, Cro. Eliz. 516. it is deter. 
mined that one atrainted could not plead his attainder in an action 
of debt, but was obliged to anſwer, by three judges againſt one, 
which opinion has ever fince been adhered to. 1 Sd. 1:9. 1 K. 
649. Sir Cha. Stanley's caſe 723. Ny 1. Mir 753. 


Foxworthy's caſe, Salk. 500. was relied upon for the defendant ; 
but it is very different from the caſe at bar; Foxworthy came to the 
bar and pleaded his pardon, which was allowed, whereupon ſome 
of his creditors that inftant moved for leave to charge him with 
actions; the preſent caſe is of a perſon regularly charged before any 
pardon be pleaded, Foxworthy's par.on being allow:d, he was no 
Jonger in cuſtody of the Marſhal, ſo could not be charged. 


Vide 1 Lev. It is objected the parden is not for the benefit of creditors; but 
124, 146. this I deny, for by the operation of law it is clearly for their benefit. 


It formerly uſed to be a trick for perſons greatly indebted to get 
themſelves indicted for ſome crime within the benefit of clergy, to 
defeat their creditors by pleading they were attainted, and ſo not 

Dyer 245. obliged to anſwer, but it has ever ſince been held, that a perſon 
attainted may be ſued. 


This court will permit Sai, for a defendant in a civil furt (who 
becomes attainted to bring him into court by a habeas corpus, and 
to ſurrender him to the Marſbal for a moment in diſcharge of them- 
ſelves, and then will remand the criminal to Newgate, as was done 
in the caſe of the bail of Peter Burgeyne 


Lee Chief Juſtice:: There is no doubt but a perſon attainted may 
be ſued; leave has been given by me to charge the defendant, and 
therefore you muſt move to diſcharge my order, before you can do 
any thing, for while that ſtands the defendant is regularly charged; 
therefore the preſent rule to ſhew cauſe why the defendant ſhould 
not be diſcharged at the plaintiff's ſuit mult be diſcharged, whick 
was ſo ordered per /otam curiam 


> wo 9 os & 
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Ryley verſas Parkhurſt and two others, B. R. 


RESP ASS for taking and impoundin g the cattle of the plain- Treſpaſs at 
| tiff at Teddington in the county of Middleſex. All the defen- 7 eoingions 
; dants plead the general iſſue, and thereupon iſſue is joined. Two junifes for 


of the defendants plead another pins (without ſaying by leave of the damage fea- 

court) that one of then is ſeiſed of a certain cloſe at Kingfton in — 2 
Surry, and the other as his ſervant, and juſtify the taking the cattle he impounded 

f there damage- feaſant, and that they drove them to, and impounded - —— at 

| them at Teddington, as it was lawful for them to do. The plaintiff — — — 


demurs, and therein ſays that the plea is uncertain, informal and a traverſe. 


X double, but does not ſay what the Auplicity is. — — a 
) pointed out. 


Lawſon for the plaintiff: ½, This is a double plea, for the ge- Ae L c-<<SAf | | 
neral iſſue is an anſwer to the whole declaration, and the other plea - 7 F x 


is not ſaid to be with leave of the court. 
LAT. 


F 2dly, the damage feaſant is local and the defendants ought to <<< 
have traverſed the taking and impounding at Teddington, or any where 

elſe than at King on. Cro. Elix. 705. 2 Lutw. 1435. Benjamin 

; v. Howell, Mich. 18 Geo. 2. ante 81. 


Serjeant Pootle, contra: As to the / objection, Baribelomem v. 
Teland, Mich. 11 Geo. 2. B. R. Treſpaſs for breaking and entering 
plaintiff's chambers in Statles-Inn, the defendant pleaded ſeveral 
pleas without ſaying by /ave of the court, which was ſhewn for 
ſpecial cauſe of demurrer; but the court only ſaid it was an irregu- ( 
larity, and held it good on a demurrer, Sir John Strange was for the 
plaintiff, and myſelf for the defendant, who had judgment, and the ( 

4 


a . © 


duplicity muſt be pointed out by the demurrer, which is not done 
bere, Sa K. 219. Comyns. 115. 


As to the 2d objection: The juftrficetion is a good anſwer with- vide pot. 
out a win” for the impounding at Teddington is a detaining and Ter Mich. 
taking at Teddington, and to have traverſed the taking at Teddingfor welten © 
would have been a good cauſe of demurrer ; or if iſſue had been Kerſop. 
Joined on ſuch a 7raverſe, the defendants muſt have been gone for 
the reaſon aforeſaid; and of this opinion was the court in both 
points, and judgment for the defendant per totam curiam. 


Smith 
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Smith on the demiſe of Taylor ver/us Mann. B. R. 


Injectment FYECTMENT for three houſes at Deptfird in Kent; the caſe 
_— bor reſerved at Ni prius for the opinion of the court was thus ſta- 
— Gefen. ted, viz. That Richard Mann in 1741. demiſed the premiſſes to 
dant theplain- A. B. for 500 years by Way of mortgage, to whom the plaintiff's 
. is executor; the mortgage becomes forfeited, and this gjefta 
dant's tenant ment being brought, the defendant obtained a rule to defend as land. 
in poſſeſſion of yd in caſe the tenant did not appear; and at the trial it was inſiſted 
— => wag upon for the defendant, that the plaintiff ought to prove that the de- 
; fendant or his tenant was in poſſeſſion of the premiſſes in queſtion, 
and failing in that, Mr. Juſtice Burnett, who tried the cauſe, was of 

opinion the plaintiff had failed in proving his caſe, but reſerved it 

for the opinion of the court; and now upon debate it was held 

clearly per curiam, That it was neceſſary to prove the defendant or 

his tenant in poſſeſſion of the premiſſes, for the rule is, that the 

landlord ſhall defend for the premiſſes only whereof his tenants are 

in poſſeſſion, and the party does not admit himſelf to be landlord of 

any premiſſes which the plaintiff may make title to, but of ſuch 

only as were in poſſeſſion of thoſe tenants. The poſtea was ordered 


to be delivered to the defendant. 


Jeffreys ver/us Walter. B. R. 


I. EBT upon a bond; the defendant craves cyer thereof, and ſets 
eT , . out the condition, that whereas one 7. Parſons by bond of the 
and a bond ſame date is bound to the plaintiff in the penal ſum of 1000/7. to pay 
(2 95 noel him an annuity of 100/. per annum at the four uſual feaſts during 
by a this their joint lives; now the condition of this obligation is ſuch, that 
Perſon ſor if J. Parſons during the joint lives of him and Jeffreys (hall pay him 
money won . . 1 . . 
at it, l void the annuity, then this preſent obligation to be void, otherwiſe to 
remain in force; quibis leclis et audits; the defendant ſays he ought 
not to be charged, becauſe he ſays that after the 1/ of May 1711. 
and before the making the ſaid bond, vz. ſuch a day and year, 
certain perſons unknown to the defendant, who ſtiled themſelves of 
the county of Kent, played againſt certain other perſons who ſtiled 
themſelves all England, at a certain game called cricket, and that the 
plaintiff won of Parſons 25 guineas on a bett upon tick upon the 
ſaid game, and alſo won of him a ſecond bett upon another game at 
[; cricket played between the ſame perſons the ſum of 25 guineas 
* upon tick; and that thereupon it was agreed between the ſaid Par- 
| ons and Jeffreys, that if the ſaid Jeffreys would advance to the ſaid 
* Parſons 4471. 105. to make up the two 4% betts 5001. he the ſaid 


Parſons would give him the ſaid recited bond to pay him an annuity 
of 


— — — — 
— — ee 
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of 100/. a year during their joint lives, and the defendant avers that 
the preſent bond was given by him to the plaintiff (as a collateral 
ſecurity) for money won at play, and that it is void by the ſtatute, 
Plaintiff demurs, and defendant joins in demurrer. 


It was argued for the plaintiff that cricket is not a game within 
the meaning of the ſtat. 9 Anne, and 2dly, That the preſent bond 
was not given for money won at play, whatever the bond given by 


Parſons might be. 


For the defendant it was inſiſted, that cricket is a game though 
not mentioned in the ſtatute, and comes under the general words, 
or any other game or games whatever; it is (to be ſure) a manly 
game, and not bad in itſelf, but it is the ill uſe that is made of it 
by betting above 10/. upon it that is bad and againſt the law, which 
ought to be conſtrued largely to prevent the great miſchief of ex- 


ceſice gaming. 


If Parſons's bond be void, there is no doubt but the defendant's 
bond is ſo too, for which was cited Salk. 344. a caſe put by Holt 
C. J. as in point. The court inclined to give judgment for the 
defendant that cricket is a game, and that the preſent bond is void; 
but it ſtood over for further argument and the parties agreed, ut 
audivi. 


Price verſus Griffith. B. R. 


nor ganſbire upon the common affidavit, and cited Tindale v. 
Gwynne in Trinity term laſt, wherein there was a rule to ſhew cauſe 


ther the venue 


M R. Philips moved to change the venue from Briſtol into Gla- Quæte, whe- 


ged by the 


why the venue ſhould not be changed from London to Carmarthen, court of B. R. 
which was made abſolute the laſt day of that term upon an affidavit inte Wales. 


of ervice when the court was full. But now Denniſon and Feſter 
Juſtices. (being only in court) refuſed to make a rule to ſhew cauſe 
and defired Mr. Phillips to ſtir it again when the court was full, 
that the matter might be fully conſidered, for it was of great con- 
ſequence, 


The next day Mr Phillips moved it again, when Lee C. J. Den- 
mon and Foſter were in court, and made a rule to ſhew cauſe, but 


— it ſhould not be made abſolute without hearing the other 
b. 


And now Mr. Evans came to ſhew cauſe, and inſiſted that as 
this court could not try it in Yates, the venue ought not to be chan- 
ged, and if the court ſhould think fit to change the venue, yet the 

Parr I, LI1 cauſe 


— 
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cauſe muſt be tried in an adjacent county; that the court of Ec. 
quer conſtantly refuſe to change the venue into Wales, 


Mr. Philips e contra: If the venue be changed it may be triec 
de vicineto, viz. in the next adjacent county to Glamorgan, and this 
court cannot be ouſted of ſuriſdiction into Wales but by plea, Chap. 
man v. Maddiſon, Paſ. 12 Geo. 2. and the defendant cannot now 
plead in abatement, the time for pleading a dilatory being now ex- 
pired, and the defendant by this application admits the juriſdiction; 
this court may ſend the record to be tried in the next adjacent coun- 
ty, and if the venue cannot be changed into Wales, great inconve- 
nience will enſue, for a poor Welchman may be drawn from his 
own country to defend himſelf in the moſt remote county in England, 


Per curiam, The caſe of Tindale v. Gwynne paſſed ſub ſlentis; 
this is a matter of great conſequence, and mult ſtand over to be 


conſidered 


The venue N. B. It was ſaid by Sir Jobn Strange in the caſe of Tindale v. 
—— Gywnne, that the Exchequer frequently change the venue into Wales, 
ed into coun- and that in Markbam v. Norton this court changed it from Cumber- 
ties palatine. and into Lancaſhire, Paſ. 8 Ge. 2. and in Go man v. Falkner, g Gee. 
2 Stra. 807. 2. this court changed it from Mzddleſex to Cheſhire; and in 2 Ld. 
4 8988 Raym. 1418. it was changed into Cheſhire, for this court can ſend 
down the record by ittimus to be tried in the next adjacent county; 

but Sir Jobn admitted that in Moore v. Fernybougb this court refuſed 


to change the venue from London to Carmarthen. 


Rex verſus Ellers. B. R. 


A perſon in- HE defendant was indicted for inſulting Mr. Burdus a juſtice 
—_— Gul. of peace in the execution of his office. Mr. Recorder of Lan- 


tice of peace don moved that the defendant's recognizance might be diſcharged 
— upon an affidavit that Mr. Burdus was dead, and that the defendant 
from the pro- has been in gaol ever ſince October laſt. Mr. Attorney General oppoſed 
ſecution altho* this; per curiam, This is a matter well becoming the government 
the jullice de to proſecute, and the defendant muſt either plead Not guilty, or 


| aa confeſs the indictment ; ſo he pleaded Guilty, and ſubmitted to the 
judgment of the court, 


Waters 


. 
d 
i 


e t 
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Waters verſus Bovell. B. R. R 


RESPASS; the defendant juſtifies for toll at Hounfſmw, and Leave given 
pleaded two pleas in Hilary term laſt; and in this term, after 1 
iſſue joined, obtained a rule to ſhew cauſe why he ſhould not have terms ſiace 
leave to amend his two pleas, and to add a third. plea. Upon ſhew- the firtt ples 
ing cauſe Mr. Ford objected to adding the third plea, becauſe it was —— 
now two terms fince the defendant pleaded; and compared it to 
the courſe of the court not to give a plaintiff leave to add a count 
after /wo terms But per curiam, (abſente Wright J.) The rule muſt 
be abſolute upon paying coſts, both as to amending the two pleas, 
andadding a third; for there isno time limited for application tothe 
court to plead ſeveral pleas; the reaſon why a plaintiff muſt apply 
for leave to add a count within wo terms, is becauſe he is obliged 
to declare within #wo terms, otherwiſe he will be out of court 
and a new count is conſidered as a declaration ; and the plaintiff's 
being refuſed after t,] terms to add a count, is not under ſuch dif- 
ficulty as the defendant would be if he were refuſed to add a plea 
after u terms, becauſe the plaintiff may have a new action. Ser- 
jeant Draper for the defendant. 


Lord Brooke verſus Stone. B. R. 
To a bail. 
EBT upon a bail- bond; the defendant the bail ® has pleaded — —_— 
that the bail bond was really executed after the return of the f * 


writ, whereby the principal defendant was arreſted, and that the after the re. 


bond is dated before the day it was executed, and is void by the n af tbe 
aeg e oo writ aga inſt 

ſtatute. The plaintiff demurred, and defendant joined. the principal. 
Demurrer, 

® In the bond 


A fide-bar rule for the ſherift to return the writ againſt the prin- ,, the theci 
cipal defendant having been obtained upon a ſuppoſal that the bond oy 
is bad; it was now moved that the fide-bar rule might be diſchar- yu 2 
ged, becauſe the plaintiff has had an aſſignment of the bail-bond. a rule for the bat of He 


ſheriff to re- i” 2 
turn the writ egainſt the principal defendant before it be determined whether the bond be good or not. He Ke 


4 nn * 
Per curiam, If a plaintiff accepts an aſſignment of a bail- bond, he "ob — , F 
cannot have a rule for the ſheriff to return the writ; at preſent it — * 2 g * 
remains to be determined whether the bond taken be good or not, bail-vond, he. A /34, | 
and for any thing that yet appears to us the bond may be good, and 1 | 
if it be ſo, the plaintiff's taking an aſſignment thereof amounts to a ri 10 recura 
return of the writ, and therefore you come too ſoon to move to en. 
diſcharge the fide-bar rule; ſo let it be enlarged until it be deter- 
mined whether the bail-bond be good. | 

1 Ws N. The 


A ell £0" 


F. 


| „ VIA: d 


— 
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N. The defendant in his plea avers that the writ was returnable 
the 23d of June, and that the bond was taken and executed after. 
wards, and traverſes that it was taken before the return of the writ, 


Pawlet ver/us Pawlet. In Chancery. 


A father hav- ORD Pawlet having a power under his marriage · ſettlement of 
ing a power . diſtributing 30000 /. which was ſettled for his younger childrens 
bono to fortunes, in ſuch ſhares and proportions as he ſhould think fit, ap- 
younger pointed 299001. to his ſon Ann Pawler, ſubje to the deviſes in his 


children, e will, and directed the other 100/, to be equally divided amongſt his 
all events, in younger children. 


ſuch ſhares as 

- 8 Per Lord Hardwicke: This is void as an appointment, becauſe 

anvex a con- Where a father has only a power of appointing or diſtributing por- 

dition to the tions, which are to be raiſed in all events, in ſuch ſhares and pro- 

appointment . . 2 2 

of any child's portions as he ſhall think fit, he cannot annex any condition to the 

ſhare. payment of any ſhare which he appoints; and if ſuch condition an- 
nexed is for the father's own benefit, it will then have the appear- 
ance of fraud, therefore this court will look upon ſuch appoint- 
ment to be void; otherwiſe it is where the portions are. not to be 
raiſed at all without the father's appointment, for there the father 
may annex a condition, Where the appointment to a particular 
child is evaſive and illuſory, this court will ſet it aſide, and will not 
allow ſuch inequalities to be made amongſt children, as appear to be 
unconſcionable and unreaſonable. However in the preſent caſe the 
parties in this cauſe having agreed to abide by Lord Pazwlet's inten- 


tion and vill ſo far as could be collected; the decree was made ac- 
cordingly. 


Dunſtan and his Wife verſus Burwell & al. B. R. 


Joinder in ac- DEBT for a penalty in articles of agreement made between the 

„ plaintiffs and defendants, whereby the defendants agree, under 

ſuir will ſfur- a Certain penalty, to grind all their corn and grain at the mill of the 

vive to the plaintiffs, and this penalty is agreed to be paid by the party offen- 

wife ſhe muſt P , Ys, P y party 

be joined, ing to the parties offended or injured. Upon a demurrer to the de- 
claration, Serjeant Bootle objected for the defendants, that the wife 
of the plaintiff ought not to join in this action. 


But on the other ſide it was ſaid by Mr. Ford, that it is ſtated in 
the declaration that the mill is the mill of the huſband and wife, and 
that the action would ſurvive to her, and the agreement is expreſly 

with them both; and that it is a general rule that in every calc 


where the action will ſurvive te the wife ſhe mult be joined, and 
| x both 
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both the plaintiffs are injured; and of that opinion was the whole 
court, and gave judgment for the plaintiffs. 


Doe ver/us Carleton. B. R. 
N ſjectment a ſpecial caſe made at Ni prius for the opinion of the 


court. 


Richard Lee being ſeiſed in fee of the lands in queſtion, and hav- — ar 


ing only one child Henry his fon and heir unmarried, in 1700. made die for three 
his will, and deviſed his lands in theſe words, vig, I give deviſe years, remaia- 
« and bequeath unto Jane my now wife, the right of all my meſ- 2 * 
« ſyages and tenements, both lands and leaſes not made unto her years if he ſo 
« jn jointure, to be by her received and enjoyed immediately after long — re- 
« my deceaſe for the term of three years, provided ſhe continue ſo nim for other 
long ſole and unmarried, and not otherwiſe. Jem, I give, deviſe 99 yearsif 

« and bequeath, after the determination of the ſaid three years, all — — 

« that tenement called A. (which are the lands in queſtion) to Hen- ſo long — 
« ry my ſon during the term of fourſcore and nineteen years, if he remainder to 
« happen ſo long to live, and from and after the determination of — _ — 
« that term, for and during one other term of fourſcore and nine- and their heirs 


teen years, if ſuch woman as ſhall be his wife ſhall happen ſo — 05 no 


long to live, and after the ſaid two terms, or the death of Henry over in fee, - 


« and ſuch woman as ſhall be his wife at the time of his death, then the deviſe to 

to the heirs of his body lawfully begotten, and the heirs of their = — 

ſeveral bodies iſſuing; and for default of ſuch iſſue, to the ſaid i, a good — 
* Jane my wife during the term of her natural life, and after her cutory deviſe, 
deceaſe to E. Lee, ſon of E. Lee my brother, and his heirs for 

* ever.” 


Soon after the making his will the teſtator died ſeiſed, leaving 
Jane his wife and Henry his only fon and heir; whereupon Jane 4H 
entred into the premiſſes, (being no part of her jointure) and received 
the rents for three years; then Henry the ſon entred and was ſeiſed, 
and afterwards married Mary Watſon, and continued in poſſeſſion 
till the year 1718. when he died, leaving Mary his wife, (who was 3 
poſſeſſed of the premiſſes and died in 1721.) and two daughters by 
her, vig. Elizabeth the wife.of Jobn Salter, and Mary Lee, who are 
the plaintiff's leſſors, and no other iſſue, who were both infants at 
the time of their mother's death, and within ten years after they 
came of age brought this ejectment; and the queſtion is, whether 
the leſſors of the plaintiff have a title under this will as heirs of the 
body of Henry Lee; which was twice argued at the bar, by Ser- 
Jeant Beſſied and Mr. Ford for the plaintiff, and Mr, Henley and Mr. 
Cu d for the defendant, 


PaRT I. M m m It 
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It was objected for the defendant that the deviſe to the heirs of 
the body of Henry Lee was void, and that if it can take effect it muſt 
be by one of theſe three ways; 1, Either as a preſent deviſe; or 
2dly, as a contingent remainder ; or 3dly, As an executory deviſe. 


1/7, That it cannot take place as a preſent deviſe, becauſe Henry 
Lee was not married at the time of the teſtator's death, and there. 
fore there was no body to take; 24h, It cannot take effect as a 
contingent remainder, becauſe there is no freehold to ſupport it; 
and 34%, It cannot take effect as an executory deviſe, of which 
there are only three kinds; , Where the deviſor departs with his 
whole fee- ſimple, but upon ſome — qualifies that diſpo- 
ſition, and limits a fee on that contingency ; the 2d ſort is when the 
deviſor gives a future eſtate to ariſe upon a contingency, but does 
not depart with the fee at preſent, but ſuffers it to deſcend to his 
heir; the 3d ſort are of leaſehold intereſts or terms for years; and 
the preſent deviſe is none of theſe three ſorts, 


For the plaintiff it was admitted not to be a preſent deviſe, nor a 
contingent remainder, becauſe there was no freehold to ſupport it; 
but it was ſtrongly inſiſted that the teſtator's intention was clearly 
to provide for his ſon and his iſſue, and if his intention can poſſibly 
take place by law it ſhall, and there is no way for it to take effect 
but by way of executory devi. | 


And now Lee Ch. Juſtice delivered the opinion of the whole 
court, that it was an executory deviſe, being to take place in futuro, 
and within the compaſs of lives in being; and the ↄgea was de- 
livered to the plaintiff. 


Watſon ver/zus Richardſon. B. R. 


ACT TION t bill; ſpecial demurrer ſhews for cauſe that there are 
no pledges to proſecute. Ford for defendant cited Bro. tit. Bill, 
p. 15. Pledges p. 11. Dyer 288. pl. 53. and many other caſes. 
Draper Serjeant for the plaintiff: Pledges may be tound at any time 
pending the ſuit; Curia, Will you move to amend and add pledges! 
Adjourned, and gave leave to move to amend. 


M :chael mas 


Michaelmas Term 
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Reech and Green, Executors of William Kenningale 
of Hitcham, verſus John Kenningale, Executor cf 
William Kenningale of Elmſet. In Chancery. 


17 LLIAM Kenningale of Elmſet having two nephews, the Telatorbeiag 
defendant Jobn Keuningale and William Kenningale of Eimſet, about to alter 

in 1734. made his will and J K. his ſole executor, and ed 
committed to him the cuſtody thereof. Eight years afterward on phey 1 
the 8th of November 1742. the teſtator being ſick and weak, ſent bis executor 
for the miniſter of the pariſh to pray with him, who, among other — 
diſcourſe he had with the teſtator, aſked him if he had ſettled his need not alter 
worldly affairs, who anſwered he had not, but that he would ſend — _ for 
for his nephew Jobn K. who had his will, to come to him the next — * — 
day, and alſo deſired the miniſter to come to him at the ſame time phew the 
to aſſiſt him in making ſome alteration in his will in favour of his 8 8 
nephew William, to whom he recollected he had left nothing. Ac- eee 
cordingly the next day the miniſter and the two nephews met all refuſes to do, 
together in the room where the teſtator was lying ill in bed; after 1 
they had been together ſome time, the miniſter ſaid, “ If there is — 
any thing for m2 to do it is time to go about it, for I am obliged 
to be gone elſewhere”; whereupon the nephew Jon K. produced 
the will, which was not ſealed up in any cover, but open, and the 
teſtator deſired the miniſter to read it over, who did ſo in the pre- 
ſence and hearing of the teſtator and his two nephews, whereupon 
his nephew Milliam in a modeſt manner ſaid, ** Uncle you promiſed 
* to give me 1001.“ the teſtator anſwered, ** yes, I did”, and turn- 
ing his face towards his executor Fobn, defired him to pay William 
R. the 100 J. whereupon Fobn promiſed the teſtator that he would 
pay //i/liam the 100 J. and told the teſtator that he need not make 
any alteration, or inſert it in his will, for if William doubted his per- 
formance of the promiſe he would then give him his bond or note 
to pay it him, upon which the teſtator and William were ſatisfied, 
and no alteration was made in the wall, 

4 ; 
The 
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The next day the teſtator died, and ſometime afterwards ian 
the nephew alſo died, and having made his will and the plaintiffs 
his executors they have brought this bill againſt Jab K. to be paid 
this 1co/. ſetting forth the matter above ſtated. 


The defendant put in ſeveral ſhuffling anſwers, but upon the 
whole he admitted he had the cuſtody of the will, and that the par. 
ties all met at old William's houſe, and the miniſter read the will as 
in the bill; but ſays, that when the nephew William ſaid, “ Uncle 
« you have given me nothing, the teſtator made no anſwer, but 
after Milliam had repeated thoſe words ſeveral times, the teſtator at 
length ſaid to the defendant, © You may give William 100 1.“ to 
which the defendant anſwered, © he would do every thing that was 
« juſt and right according to his will, and that Mr. Haynes (who 
« was the miniſter then preſent) ſhould know it.” Then he goes 
on in his anſwer, and denies that the teſtator deſired him to give 
IVilliam 100 l. but believes he might ſay, He would pay him 100/, 
or give his note or bond for it, but that he only made this offer 
<« to prevent William from importuning the teſtator, who was very 
« ſick and weak.” Then he goes on in the ſame anſwer, and de- 
nies that he promiſed to pay William the 100 /. or to give him his 
note or bond for it, and cannot ſay what words the teſtator uſed 
upon the ſaid occaſion of meeting, and is doubtful whether he was 
of ſound mind ; that the teſtator did not ſend him orders to bring 
the will, but deſired him to bring it the next time he came to him; 
that he was generally at the teſtator's houſe every day when buſineſs 
did not hinder him, that he cannot form any belief as to the teſta- 
tor's intent to alter his will in favour of Miiliam, and admits he re- 
fuſes to pay the 100 /. as it is not inſerted 1n the written will. 


The plaintiffs proved the charge in the bill by Mr. Haynes the 
miniſter; the apotbecary who attended him, proved the. teſtator a 
day or two before his death declared he had not ſettled his worldly 
affairs, and another witneſs proved that about three months after the 
teſtator's death the defendant acknowledged to one Mr. Searn that 
the teſtator had left William 1007. but that he ſhould not be in a 
hurry to pay it him till the year and day was up; upon which Mr, 
Stearn aſked the defendant if he would then pay it, to which he 
anſwered that upon his honour he would pay it then, 


Lord Chancellor: This is a plain fraud upon the teſtator, and the 
laintiffs might almoſt have heard the cauſe upon bill and anſwer, 
for although the defendant has ſhuffled in ſuch a manner, yet he 
has in effect admitted the ſubſtance of the bill, and I would go as 
far as poſſible to fix the defendant perſonally ; and if the promiſe 
or declaration after the teſtator's death had been made to Willian 
the nephew inſtead of Mr. Stearn, I would have decreed the de- 
fendant 
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fendant to have paid the 100 J. out of his own aſſets, but I think that g 
would be going a little to far as this caſe is; and if there be not 
ſufficient aſſets, I cannot let the plaintiffs in, pari paſſu with the 
other legatees, for that would be to alter the written will; but I 
decree the defendant the coſts of the cauſe until this time, and that 
an account be taken of the teſtator's perſonal eſtate, and the plain- 
tifs to be paid out of the reſidue, and reſerve the conſideration of 


ſubſequent coſts, 


Baldwin and. Alder ver/us Rochford. In Chancery. 


| HE plaintiffs were ſailors on board the Prince Frederic priva- Contract with 
teer, which took a great prize called the Margui/s D' Antin, two failors for 
the cargo whereof was chiefly geld, and carried her into Kinſale — 
in Treland; while they were in that harbour the two plaintiffs got money ſet 8 
on ſhore, and having there run into debt, ſent to their captain to de- — we the 
fire he would advance them ten pounds in part of their ſhares of the 1 


prize money, which he refuſed to do, and threatened to prick them public incon- 
as run away from the ſhip. venience. 


The defendant knowing this and the circumſtances they were in 
offered to buy their ſhares of the prize, at the ſame time repreſent- 
ing to them the danger they were in of loſing them, either in caſe 
they were prick'd by the captain as run away, or if the prize ſhould 
happened to be retaken before the got to Exgland, telling them the 
Breſt fleet was out, &c. Whereupon and in conſideration of 1504. 
paid to Baldwin, and of 1304. to Alder, they aſſigned their reſpec- 
tive ſhares of the prize, and of what they might afterwards become 
intitled to, to the defendant; and it coming out that the plaintiffs 
ſhares amounted to about cCoO. a- piece, and that the defendant 
knew this, the plaintiffs have therefore brought their bill to be re- 
lieved againſt this bargain, upon the foot of mν tion and public in- 
convenience, in caſe ſuch bargains be ſuffered to ſtand, and ſet forth 
the matter as above, which was proved. 


For the defendant it was inſiſted that he ran a great riſque, for 
that poſſibly the ſhares might be leſs than what he had really given 
for them, and that before the prize could be got ſafely into ſome 
Engliſb port, there was both the danger of the ſeas and of the ene- 
my, and if the was loſt or rcetaken he would loſe all his money. 


Lord Chancellor : The general head of equity which the bill 
goes upon is fraud and impoſition; and 1ſt, Here is a preſumption 
of fraud ariſing from the circumſtances appearing in the cauſe, and 
the great value of the thing ſold in proportion to the ſmall price paid 
for it; and although it is generally laid down both at law and in 


PART I. Nan this 
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this court that fraud ſhall never be preſumed, yet an evidence of ; 
fraud may ariſe from the circumſtances and natare of the contract. 


adly, Here is aftual fraud proved, and appearing upon the face 
of the bargain. g 


And 1/t, Here is an evidence of fraud appearing upon the circum. 
ances of the contract, from the inequality of the price tothe value 
of the thing ſold If the plaintiff Ba/dwin was a quarter-maſter (as 
it ſeems he was) it is admitted his ſhare will be about goo/. if he 
was only a common man 6c04 and the other plaiatiff's ſhare is 
about 34001. So that one plaintiff has fold his ſhare for about a 
fourth, and the other for little more than a feur'h of the value. In. 
the caſes of marriage brecage bonds, contracts with voung heirs, Ge. 
this court conſtantly ſets aſide ſuch bargains, upon the principles of 
public policy, and becauſe of the great inconveniences ſuch con- 
tracts would be to the ꝓublic if they were ſuffeted to be valid. 


There cannet be a more uſeful ſet of men to the public, nor a 
mare unthinking ſort of people than common ſarlors, who as ſoon as 
ever they get on ſhore, for the ſake · of a little immediate pleaſure are 
willing to part with their right0 any thing in expeclaticu, for a very 
little in poſſeſſion; and this is the ſenſe of the legiſlature, both from 
the Hat. 1 Ceo. 2. and the 20 Gio. 2. c. 24. whereby they have 
taken notice of them as a ſet of men not fit to take care of them- 
ſelves, and therefore have taken care of them againſt themſelves. 
I do not ſay that every contrat with a ſailor is void, or ought to be 
ſet aſide, but every centradt with them muſt be fair. A jail r ſhall 
not be held to bail for leſs than 20% and therefore no body will lend 
one of them 20 ſhiliings unlels he gives his note for 20/. which none 
of them ever refuſe, and do it every day in Mapping, which thews 
what I have betore ſaid to be true, that they will co any thing for 
a little ready money to enable them to take their pleaſure, 


3 1 nn. "= a. _ ET 


Morrough ©. It has lately been determined that aſſignments of this kind are 
Comyas,ante. good at law, and give the a ſignee a legal demand againſt the agent 
for the ſhip for money received for the athgnees ule, though a court 
of equity might relieve in ſome. caſes; but this 4 think was going a 


great way, aud the „at. 20 Gee. 2. was made to prevent the expence N 
of ſuits in equity. 

As to the inequ . lity of the price paid, it is ſaid for: the defen- ; 
dant that can be no reaſon to ſet aſide the contract, conſidering the 
riſque he ran of loſing his money; and although by the Roman law v 
the contract was void when the price paid was not half the value of 4 
the thing ſold, yet at. law was never eſtabliſned in E»g/and, nor 


does our law fix any. certain proportion that the price ſhall bear to 
the thing. 
In 


3 
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In anſwer to this, T think ar alone without any other matter 
zppearing in the caſe would not be a reaſon to ſet aſide the contract 
in this caſe, but taking all the circumſtances together, (and juncta 
vant) that it appears the defendant had made inquiry into the value 
of the ſhares, and applied for that purpoſe to the captain, had told 
the plaintiffs they were in danger of being pric#d run away, and 
alarmed them with the danger of enemies and the ſea, ſnews plainly 
there was impofitton; ſo it appears the defendant moſt probably 
knew the value of the ſhares better than the plaintiffs, for though 
one of them was a quarter-maſter, yet it doth not follow from thence 
that he knew the value, for the head officers endeavonr to keep that 
a ſecret as much as poſſible from every body in the thip, for reaſons 
obvious to any one, As to any hazard the defendant might cun 
thatis nothing, becauſe it appears the ſhares were inſured at 41. per 
cent, from Kinſale to London. 


24ly, The 2ffiznment itſelf is pretty extraordinary; it is, All and 
« fingular ſuch ſhares of pay, wages, bounty money, prize money, 
« plunder money, and all monies as now are or hereafter ſhall be 
« payable to me out of the Prinee Frederic and Duke privateers: 
Now the plunder money is a diſtin& thing, and might take in what 
theſe perſons might be intitled to by going in thele privateers at any 
time afterwards; this ſhews a bad intention in the defendant, and 
that plaintiffs did not mind what they were doing, and that the de- 
fendant was very ſharp, and is ſome evidence of au,, fraud. 


Upon the whole the plaintiffs muſt be relieved; and therefore I 
order the aftznment to be ſet afide, but not fo abſolutely, but that 
it ſhall ſtand as a ſecarity for what is due to the defendant Rochford, 
and that he ſhall only have his principal money with intereſt at 54. 
per cent, and that the managers of the prize (hill pay the plaiatiffs 
the reſt of their ſhares, that Rochford ſhall pay plaintiffs their coſts 
25 between them and him till this time, aud that the plaintiffs ſhall 
pay the managers their colts to this time, 


Van Morſell ver/us Julian. B. R. 


the plaiatiff's cauſe of action, which the ſat, 12 Geo 1, requires for 
this 


T HE plaintiff being a merchant at Amfterfdam, and the deſen- Theres min 
dant reſiding at London, indebted to him in a large ſum of be » poſitive 
money; the plaintiff made oath of his debt before a Burgo- maſter in —— _m 
Holand, who certified an account thereof to the plaintiff's agent here tion to bold 
who makes an affidavit that he believes the ſaid oath and account deſendant to 
current are true, and thereupon ſues out a writ and holds the defen- 
Cant to ſpecial bail; and now Mr. Evans moved that common bail 2 Stra. 11 57, 


might be accepted, inſiſting that this is not a py/itive affidavit of 3 


al bail. 


22 


2 43, by 
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this purpoſe. Mr. Ford for the plaintiff cited Loveland v. Baſſy, 
Trin. 16 Geo. 2. where an aſſignee of a bond ſwore that the oblige 
was indebted in go/.. for principal and intereſt upon the bond, as hs 
belivved; and it was held ſufficient to hold the defendant to ſpecial 
bail. | | 


Per curiam, A poſitive affidavit of the cauſe of action is always 
required, and afidavits going only to belief have often been held in- 
ſufficient; and in the caſe cited by Mr. Ford there was ſomething 
more than in the preſent caſe, for the aſſignee had the bond in his 
own cuſtody, which of itſelf was ſome evidence of the debt, and 
the preſumption muſt be that it was not paid as the bond was not 
cancelled or given up to the obligor. So the rule for common bail 
was made abſolute. | 


Reynolds verſus Kennedy. B. R. 
MAI the con- . ACTION upon the caſe for a malicious proſecution brought in the 
8 King's Bench in Ireland; the declaration ſets forth that the de- 
—— fendant upon ſuch a day and year, with an intent to injure and op- 
paying duty, preſs the plaintiff, at ſuch a place, in the hold of a certain ſhip cal- 
— Jed the unity, the property of the plaintiff, and under the hatches 
- reverſed by of the ſaid ſhip, unjuſtly ſeiſed and detained ſixty-one hogſheads of 
— —_— brandy, the property of the plaintiff, and removed it into the King's 
4 — | florehouſe; that the defendant exhibited an information againſt the 
land, in an a&- plaintiff before the ſab-commiſſioners of excrſe to oppreſs the plaintiff 
| — falſly and maliciouſly, alledging that the ſaid ſixty- one hogſheads of 
ſecution does brandy were brought into Cork in the ſaid ſhip, and were intended 
not lie againſt to be carried away again without due entry firſt made or payment 
for rs of the duty; that the ſub-commyioners condemned the brandy, but 
ment of the upon an appeal to the commſſioners of appeal they molt juſtly reverſed 
ee the judgment of the ſub- cummiſſioaners, and ordered the brandy to 
there was a be reſtored to the plaintiff, whereby the plaintiff has been put to 


foundation for great coſts and damages, and therefore brought this action; the de- 
5 fendant pleaded Not guilty, and the jury upon the trial gave a ver- 
ſecution. dict for the plaintiff, and 37 1.4. 173. 10d. damages. But the court 
of King's Bench in Ireland have given Judgment that the plaintiff 

ſhall take nothing by h1s bill, and that the defendant may g without 

day; that is to ſay, they have arreſted the judgment. The plain- 

tiff has brought a grit of error, and the error aſſigned is that the 

King's Bench in Treland ought to have given judgment for the plai..- 


tiff upon the verdict. 


This caſe was twice argued at the bar; and this term the Chief 
Juſtice delivered the opinion of the whole court. 


Lee: 
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Lee Ch. Juſtice : I ſhall firſt premiſe: that although an action wil! 
lie againſt one for proceeding wrong fully in an inferior court in many 
caſes, yet it is a kind of action not to be favoured; and whenever 
{ach action is brought, the expreſs malice and grievance muſt be laid 
in the declaration and proved; and it is not enough to ſay that the 
defendant brought an action againſt the plaintiff ex.malitid & fine 
cauſa, per quod he put the plaintiff to great charges. 1 Salk. 14, 

15. 1 Lord Ray. 380, 381. Hob. 266. 1 Ro. Abr. 112. p. 8. 

I ſhall conſider the declaration in two views : 1/7, The plaintiff hav- 

ing laid in his declaration that the /u6-commiſſioners condemned the 
goods, ſhews a foundation for the defendant's proſecution. before 
them; ſo that this part of the declaration is plainly elo de ſe. Hob. 
226, 6 Mod 262. Hard. 195. And 2dly, Although it is laid 

that the commi//.oners of appeal moſt juſtly reſerved the judgment of 
condemnation of the ſuþ-commiſſioners, yet we are all of opinion the 0 Na 2 
plaintiff is not intitled to this action for we cannot infer from the . 
judgment of reverſal of the commiſſioners of appeal that the defendant 
the proſecutor was guilty of any malice, and the judgment of the ſ#b- 
commiſſioners has juſtified the proceeding before them; if an action 
upon a falſe ſurmſe be brought againſt me in a proper court, I can- 
not have an action againſt him that brought it, and charge him nb 
with it as a fault directiy, as if the ſuit itſelf was a wrong act, for vs 8 
executio juris non habet injuriam. Hob. 266. and the giſt of theſe h 
ſort of actions ariſes from ſome evi] practice or malice in him who 
ſues or proſecutes. Lutw. 1571. Upon the whole we think the 
plaintiff himſelf has ſhewn by his declaration that the proſecution 
was not malictous, becauſe the ſub-commiſſioners gave. judgment for 
the defendant, and therefore we cannot infer any malice in him. 


Judgment of the. King's Bench in Ireland affirmed, 


Bodwic verſas Fennell. In Error. B. R. 
| LS 8 oo : Hr 28 
CTION of debt for 4. brought upon a h- in the borongh A erden wo 
court of the devi2zes.; the declaration (ets out that there has lde fo- 
been a cuſtom time out of mind, in- chat borough that no perſon — 
whatever, unleſs admitted of one of the guilds or fraternities there, and a by-law 
has a right to keep a ſhop in the town, (unleſs in the time of an 3 * 
open fair) not to follow any miſtery, handicraft or trade in the * the 
town, and that. a by-/aw has been made for-the better preſerving and peualiy givea 
ſupporting the..ſaid cuſtom, which gives a penalty of 47.. to any eb 8 
perſon who awill ſue fer the ſames and ſets forth that the defendant ie a freager. 
(below) not being admitted of any of the guilds or fraternities, and 
being a ſtranger to the corporation, had kept a ſhop and exerciſed _ 
the trade of a.ſhoemaker, per quod actio accrevit to the plaintiff to 
have and demand the ſaid 47. The defendant below demurred, and 
PART I. O o o judgment 
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jadgment rbere was given for the plaintiff, and a Writ of error 
is brought and the general errors aſſigned; This caſt was 4t$ucy 
laſt Mzichaelmas tetin. 
Mt. Evans for the plaintiff in error took ſeveral æxceptions: 


>dly, The court where this action is Brought is holden before the 
mayor, recorder and burgeſſes of the Devizes; the action is in natute 
of a popular action brought by a ſtranger, but yer it muſt be con- 
ſidered for the benefit of the corporation, {6 that both the jutpe; 
and jury, are to judge in their own cauſe, for the breach afligned 
is upon the cuſtom and not upon the u, but the By is only 
brought in, to fix the damage, which ſhews the action is principally 
founded on the cuſtom, which is for the benefit of the cdfÞporatign, 
who are the judges. | | 


za. There is not a ſufficient breach aſſigned, for it is not laid that 
when this ſhop was kept open that it was not upon a fair-t4y, for 
any man may keep a ſhop on a fair- day. 


4thly, What I principally rely upon is, that ſuppoſing the caſe 
to be laid properly, and the court below has juriſdiction, yet this 
plaintiff being a „ranger canndt recover for the breach of the cuſtom, 
nor can the corporation, legally, make a y- lam to annex the remedy 
to a perſon who has not the right, that is to ſay, give an action for 
the penalty to a mere ſtranger. 


Mr. Henley for the defendant in error: In anſwer to the excep- 
tions, 1½, It was never doubted but a corporation may, by cuſtom, 
put ſuch terms upon the #7babitants as are agreeable to, and conſiſtent 
with the cuſtom; and ho man can be free of the city of Londih 
unleſs he be firſt adrnifted of ſome Grid, and if it appears that the 
terms of admiffon or fine for it be unreaſonable, this court upon a 
mandamus will judge thereof, therefore the corporation cannot put 
arbitrary terms of admiſſion upon any man. | 


5 Mod. 1044 2dly, The cor por atrium is not at all intereſted in the retovery of 
the penalty, for the plaintiff here recovers for himfelf. 


a m= %*"T Ez a” «= @ d AT So TY 


1h, 


; 
1 
| 
1 


* . = To TT 


' Michaelmas Term 22 Geo. 2. 1748. 235 


would not have been contrary 76 the cuſtom. 


athly, A cuſtom to exclude foreigners is good, and they may make 
y-laus to enforce and ſupport ht cuſtom, (though I admit a grant 
| for the crown of ſuch a privilege would be bad) and therefore the 


by-law is ſet out to {ew ie does not exceed the coffor, 
Lee Ch. Juſtice: Did you ever know a penalty upon N i- l gi- 


yen to a ſtranger ? NF 


Denni ſon Jaſtice : If a borporatlon have a cuſtom and any thing be 
done in breach rhereof, he name elf ku bring — 
and there is no inſtafice of any ſuch action by a ranger, but only in 


that of the Chamberlain of the city of Londen, x Rep. 63. It has been 


determined in the caſe of Ellington v. Cbency, g Geo. 2. that a c- 
um to exdude foreigneys is good, and that a by-law with a reaſon» 
able penalty in ſuppott of ſuch caſtum is good, when the penalty is 
given to the corporation of guild; this was error from the ArY 
Curt of Bath in an action brought by the Mafter of the guid of 
Shoemakers of Bath, wherein the plaintiff declared that it was a cor- 
poration by preſcription, that there had been a guild of /bvematers 
immemorially, and that none ſhould exerciſe the trade who was 
not made free thereof 3 and a by-law was made, that if any perſon 
ſhould follow ht trade not being free, he ſhould forfeit a certain 
penalty, to be fecovered by the maſter of the guild, who brought 
the action, and the judgment was affirmed, 


Then the caſe at bar ſtood over, and Mr. Evans replied three 


days afterwards, and cited the caſe of Hollings v. Hungerford, Paſ- Hollings v. 
che 3 Geo. 1. which was debt upon a by-law for recovery of a penalty Hungerford. 
upon a by-law by the chamberlain of Briſtol ; the by-law was made 


under a power they had by their charter, which power was to make 
by-laws, with penalties to be recovered for the uſe of the corporation; 
the by-/aw in this caſe was, that every man who ſhould be choſen a 
common council man, it he did not appear within ſuch a time and 
take the office upon him, ſhould forfeit 200/. the defendant did 
notattend and take the office upon him, ſo the action for the penalty 
was brought by the chamberlain. The caſe was argued by ſerjeant 
Branthwaite and Mr. Yorke (the preſent Lord Chancellor) and it 
was objected by the Serjeant that the Chamberlain was a ſtranger 
to the corporation, that he was a ſtranger to the right, and there- 
fore was a ſtranger to the remedy, for that the right was in the cor- 
poration ; but Lord Parker Ch. Juſtice and the court held, that the 
ation was well brought, and that camerarius ex vi termini ſignifies 
3 theſau- 


zdy, The breach aſſigned is, thar he kept a ſhop within the Deus 
205, and exerciſed the trade of 4 fhoemaker therein comtrury to the 
cuſtom, which ſhews that it Was fot upon 4 fair-duy only, for char 
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theſaurarius of the corporation; and they declared that he recovereg 
for the benefit of the corporation; and this court will take notice of 
the relation there is between the chamberlain and the corporation, 
and that he is no ſtranger, but (as it were) part of the corporation 
from hence Mr. Evans concluded that a ſtranger cannot bring this 
kind. of actionn- ö 5 


Henley.: There is no negative determination in the caſe laſt citeq 
that they could not have given the penalty to a ſtranger. 


Les Chief Juſtice.: I think none of the three firſt objecrions will 
hold, and am only doubtful upon the /2ft. : 


I do not find any-inſtance of an action upon a by-law made for 
the recovery of a penalty in the manner (given to a ſtranger) as this 
is; for this is much the fame as if it had been given to be recovered 
by a common informer, In the caſe of Hollings v. Hungerford, the 
force of the objection was, that the action was brought by a ſtran- 
ger; the anſwer given to it, and upon which the court gave judg- 
ment, was, that the chamberlain of Briſtol was not a ſtranger, but 
a known officer of the corporation, their ſervant and appointee to 
ſue for ſuch penalties as the corporation was intitled to recover. 


There is a rigbt in the corporation in reſpect to the cuſtom itſelf to 
have the cuſtom adhered to, and they are intitled to damages for 
breach thereof; when they have made a. by-/aw with a penalty for 
the breach thereof, they have thereby fixed the damages, which 
they may lawfully do; but I do not know that by any rule of 
law they can transfer their right of adtion te a ſtranger ; I do not 
mean to bind myſelf by what I have now ſaid, but this is what! 
think, as at preſent adviſed. _ : 8 | 


Wright Juſtice : The only difficulty with me is that the penalty 
is given to a ſtranger. In the caſe of Player v. Archer, 2 Sid. 105, 
it appears a by-/aw was made whereby a moiety of the penalty was 
given to a ſtranger; if they could do that, why may they not give 
away the cobole to a ſiranger ? the chamberlain of London is as much 
a ſtranger to the right, as any other perſon, and where is the unrea- 
ſonableneſs of giving the penalty to a /tranger ? in public laws it 
is very common, and almoſt always done, this is a point of great 
conſequence, and therefore requires further conſideration. 


* 


Demniſm Juſtice: I think this cuſtom to exclude foreigners.is good, 
but that the - is a bad one. = 
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The corporations where theſe cuſtoms are, have originally a right 
if ation in themſelves for the breach thereof; this was formerly 6 Mod 
: doubt, but has of late years been ſolemnly determined in C. J. 
Mich. 5 Geo. 2. between the corporation of Colcheſter and Sympſon, 
which was an action upon the caſe againſt the defendant for exer- 
ciſing a trade not being a freeman, contrary to the cuſlom, to the da- 
mage of the plaintiff; there is now no doubt but ſuch an action 
will lie, and a corporation need not make any by-/aw to enforce the 
uſtam, becauie the law gives them an action originally. They may, 
indeed, if they pleaſe, make a by-/aw and fix a penalty for the breach 
thereof, but it muſt be a penalty to the corporation itſelf, and pe- 
cuniary, and may be levied by dire, or recovered by an action of 
gebt at the ſuit of the corporation; 1 am not for carrying the right 
to ſue, further than the chamberlain of a corporation, as in Hollings 
v. Hungerford, The caſe at bar goes further than carrying it to a 
ranger, for it gives the action to any perſon whatſoever let him live 
where he will, which is extremely inconvenient, for if the plaintiff 
ſhould be nonſuited where muſt the defendant find him; and as 
there is no precedent for ſuch a -] as this is, I am of opinion 
it is bad, as at preſent adviſed. 


Fifter Juſtice : Theſe excluſive privileges are much abuſed ; I 
have no objection to the cuſtom, nor to the aſſignment of the breach 
thereof, but think the /aft objeficn requires conſideration ; in the 
caſe of Hollings v. Hungerford, the oliection was founded upon this 
principle, that the action could not be maintained by a /tranger ; 
but the anſwer to it was, that the chamberlain was not a ſtranger, 
but ſued for the corporation's benefit, and the court ſeemed to admit 
the ſtrength of the chyection that the action could not be maintained 
in the name of a ſtranger. And in the caſe of Ellington v. Cheney, 

9 Geo. 2. the Ch. juſtice ſaid that an action upon a by-law in 
the name of a ſtranger would not lie; if ſuch a by-/aw as this were 
to be held good, it would be letting looſe all mankind, and a poor 
man might have 500 actions againſt him at once, and not know 


where to find one plaintiff. 


This caſe having ſtood over for a whole year, the Ch. Juſtice this | 
tern: gave judgment, and ſaid, that although a body politic has power "1 
to make a by-/aw to enforce a penalty for breach of a cuſtom, yet | | 
they cannot give an action (to recover that penalty) to a ſtranger, 1 
but the corporation themſelves, or ſomebody for them (as the cham- | 
berlain in the caſe of the city of London) muſt ſue for the ſame ; | 
if the law were otherwiſe it would be very inconvenient, it would |. 
be like aſſigning a choſe en action, which the policy of the law will [ 
not endure. Co. Lit. 214. 4. And for this reaſon the judgment be- 


low per totam curiam was reverſed. 
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Collet verſus Maſterman adminiſtrator, B. R. 


Iſſue, whether EBT upon a bond; the defendant pleaded plene adminifr _ 
material or ID vit, the plaintiff replied that the defendant had aſſets ſufficient 


2 1 in his hands to ſatisfy the damages aforeſaid and thereupon iſſue was 
joined; and the jury found a verdict for the plaintiff that the defen- 
dant had 300 J. affets in his hands not adminiſtred. 


Mr. Whitaker, moved in arreſt of judgment that this is an imma. 
terial 7ſue, for it ought to have been whether the defendant had 
ſufficient to ſatisfy the det and damages. 


Mr. Ford e contra: The word damages is only ſurpluſage, and by 
leaving it out the ue will be a ſenſible material ue, viz. whether 
the defendant had ſufficient to ſatisfy, &c. and of that Opinion was 
the ubole court. Judgment for the plaintiff, 


Bagſhaw verſus Spencer. In Chancery. 


A court of E RLord Hardwicke : A court of equity is ſometimes obliged 
equity will di- © to depart from the words of a , in order to direct a conveyance 
—— to be made which will anſwer the intention of the teſtator. The 
to the reſta= word iſſue in a will is a word of limitation, but in a deed is al ways 
tor's * a word of purchaſe., Heirs of the body in a will are not al ways words 
part from the Of limitation, but may be often taken as words of purchaſe, in order 


part from the O 


words ofa to fulfil the teſtator's intention. 
will in caſe of 


> ee There is a difference between a truſt which by the words of a cl] 


Eq. Ca. Abr. js executed, and a truſt which is only executory ; as a deviſe to A, 

dad his heirs, upon 7ruſt to convey to B. and the heirs of bis body, is 
a truſt executory, and this court will make beirs of the body words of 
purchaſe ; but a dcviſe to A. and his heirs in tra for B. and the heirs 
of his body is a truſt executed, and B. will have an eſtate-tail; and 
this court has greater right to interfere in the one caſe than the 
other. As all ls in notion of Jaw were executory before the Va- 
tute of uſes, which has executed many of them, which are thereby 
become {egal eſtates, and wherewith this court does not interfere, 
therefore in order to bring a 7ry/7 within the zuri/drftton of this court 
it muſt be executory; but where a tri is executed, the teſtator has 
left nothing for a court of equity to do. 


— — 8 ai Aa 


Hilary Term 


22 Geo. 2. 1748. 


Rex ver/us Dr. Purnell Vice-Chancellor of Oxford. 


or Agent on the behalf of the crown, ſhould not have li- ,,. — 
berty to inſpect the public books, records and archives of General a- 


\ Rule to ſhew cauſe why the Attorney General, or Solicitor, — oo in. 
the univerſity of Oxford, and to take copies thereof, was 2*»# the 


obtained laſt term, upon the motion of Mr. Attorney General, Sir Nite ef Or. 
Jobn Strange, and Mr. Solicitor General; and now Mr, Wilbraham, ford for a 
Mr. Henley, Mr. Ford, Mr. Evans, and Mr. Moreton, ſhewed cauſe [<7 — ugh 
on behalf of the defendant ; and firſt they objected that the rule ob- the crown 
tained was too large and general, whereupon Mr. Attorney narrowed — not in. 
it, and acquainted the court that all they wanted was to take a copy — _ 
of the ſtatutes of the univerſity, which are kept by a proper officer archives of 
called Cuſtos Archivorum of the univerſity, whereby it would appear un r 


what was the duty of the Vice-chancellor. 


Counſel for the defendant : This is an information exhibited by 
the Attorney General virtute officii againſt the defendant for a miſ- 
demeanor and miſbehaviour in the neglect of his duty both as vice- 
chancellor, and a juſtice of peace of the univerſity ; and what is now 


prayed on behalf of the crown 1s contrary to a well known maxim No — is 
und to ace- 


of law, cbt no man is chliged to accuſe himſelf, and more eſpecially uf On 
in a criminal proſecution, as this is. Doctor Purnell, a ſingle mem- 


ber of the univerſity, proſecuted in a criminal matter; the like 
rule might as well be prayed in the caſe of an indictment of any 
other member or ſcholar; or if any one citizen of London was pro- 
ſecuted, the like rule raight as well be prayed to inſpect the books, 
papers and archives of the city, which no young gentleman who 
attends tùis bar would be ſo weak as to move. 


But ſuppoſe the crown, as founder, has a right to viſit the uni- 
verſity, zhat is a reaſon for this court not to interpole, becauſe there 


would be another plain metbod of proceeding, 
L The 


* 
111 
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2 Stra. 2005. The caſe of Crew v. Blackburn was a qui fam againſt the defen. 


— a PER dant as a clerk in the pœſt- ice for a penalty of 50 J. for interfering 
the poſt-ofice in the election of a member to ſerve in parliament; a motion was 
books in col- made by the plaintiff for leave to inſpect the boots of the poſ?-rfice, 
lateral actions. alſedging that thoſe books were touching the public revenue, in 
which every ſubject has a right and intereſt; but the oourt refuſed 

to grant the motion, and confined themſelves to this, viz that the 

queſtion in the cauſe not concerning any tranſanction in the poſe-rffice 

(for which tranſactions only thoſe books are kept, denied to grant 

Nor to the the rule. So, alſo in the caſe of Benſon v. Port in the laſt term, 
cuſtom-houſe which was an action on a policy of inſurance; the defendant ap. 
** plied for a rule to inſpect the books of the cu/tom-bouſe (intending 
to controvert the plaintiff's intereſt) alledging that thoſe books were 

of a public nature wherein .every ſubje& was intereſted, as he had 

aid duties to the crown, and entred merchandizes in thoſe books; 

but becauſe the queſtion in the cauſe depending was not touching 

the ſubject matter contained in the books, the court refuſed to grant 


the rule. | 


The caſe cited by Mr. Attorney of the King v. Berking, 7 Geo. 1. 
was an indictment for following a trade not having ſerved ſeven 
years as an apprentice, which was removed here by certtorari, and 
a rule was made to inſpect the books and records of the court or 
corporation where the indictment was found; this is not at all like 
the caſe at bar, for it was nothing more than what the party had a 
right to, as well as every ſubject in the kindom has a right to ſee 
any public record, as an indictment 72s. 


No inſpeftion Theſe rules of inſpeCtion, in the caſes of copybelde, corporations, 
. — books of the cuſtoms, & c are never granted but only where civil 
of phyſicians rights are depending, and by which the very thing in queſtion de- 
by a doctor pends, and mult be determined, Doctor Weſt was proſecuted for 
3 * practifing phyſick not being a member of the college of phyſicians, 
hereof, nor having a licence, nor being a graduate of either univerſity; he 
moved for leave to inſpect the books of the collage of phyſicians, upon 
an imagination that he might find ſome entry therein in his favour; 
but the court refuſed to grant the rule, and ſaid the doctor had no 

+ 395" right to ſee the books, he not being a member of the college. 
Information Nex v. Lee, Mich. 17 Geo. 2. was an information againſt Lee and 
againſt over- another overſeer of Windſer for taking upon them to make a rate 
— without the concurrence of the churchwardens; a rule for the in- 
rate, te fpeCting of the books and papers of the pariſh was made abſolute 
_ — Jub filentio, and a rule for an attachment unleſs cauſe was made, for 
inſpected, diſobeying the rule; upon ſhewing cauſe againſt the attachment, 
the court {aid the rule to inſpect the pariſh- books ought not to have 
been made, becauſe it was obliging the defendants to produce evi- 
3 | dence 


* 0 
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dence againſt themſelves, and diſcharged the rule for an attachment; 
and the maxim, that no man ſhall be bound to accuſe bimſelf”” has 
always been ſo religiouſly adhered to, that in the caſe of a witneſs, 
if any queſtion be put to him which may affect himſelf he ſhall not 
anſwer thereto, although poſſibly his anſwer might do compleat 
juſtice between the parties, ſo that the law will rather ſuffer a par- 
ticular injuſtice, than break through this maxim, which would be 
ſo generally inconvenient. Many other caſes might be cited, as 


2 Lord Ray. 927. The Queen v. Mead. Bradſhaw v. Haſſelwood. 
Same v. Phillips. 


duppoſing the defendant has theſe ſtatutes in his cuſtody, he is 
only 2 truſtee for the corporation, and whatever crime he may have 
been guilty of, that cannot affect the univerſity ; and if the crown 
is the viſitor, the application muſt be to the Chancellor of England, 
and not to this court; and if this court was to make this rule abſo- 
Jute, it will (inſtead of doing juſtice) lay a foundation for ſome 
thing like an ingus/itton of ſtate, for this court ſits to hear evidence, 


not to furn'ſþ it. 


Mr. Attorney and the counſel for the crown in reply inſiſted, that 
the public juſtice of the nation was concerned, that the crown gave 
the ſtatutes whereby the vice-chancellor was to govern himſelf and 
be governed, that the King had a right to fee them, that it might 
be known and ſeen whether he had ſo done, 


The court took two days to conſider, and then the Ch. Juſtice 
delivered the opinion of the whole court. 


Lee Ch. Juſtice: We are all of opinion that we cannot make this 
rule abſolute, and found that opinion upon former caſes, but think 
this is a much ſtronger caſe than any of them. The only caſe cited 
for the King upon the motion for this rule was Rex v. Berkett or 
Ferking, which was an indictment for exerciſing a trade not having 
ſerved an apprenticeſhip; application was made that the proſecutor 
might be named, the court could not do fat, but faid * You ma 
* have a rule to take a copy of the record, and then you will ſee 
upon the backſide of the indictment who the proſecutor is”; they 
had certainly a right to a copy of the record below, and if refuſed 
this court would have granted a rule, but this is not to the preſent 
purpoſe. 


The caſe to the preſent point is 2 Ld. Ray. 927. The Queen v. 
Mead, 2 Anne, where the reaſon given for refuſing the rule was 
the maxim mentioned at the bar, That no man is bound to accuſe 
* bimſeif ”'. Another ſtrong caſe was in this court, Trin. 17 & 18 
Geo. 2. Rex v. Cornelius of Ipſwich. An information was filed 
PART I, Qqq againſt 
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againſt him and another juſtice of peace for exacting money from 
perſons for licenſing alehouſes; it was moved by the proſecutor ſor 
leave to inſpect the corporation - books; a rule was made to ſhew 
cauſe in the uſual terms to inſpect the papers, books and records of 
the corporation; and upon ſhewing cauſe it was very ſtrongly de- 
bated on both ſides, by Sir John Strange and Sir Richard Lhyd, 
and all the caſes cited then that have been now cited, before the 
reſt of my brethren (myſelf abſent), time was taken to conſider, 
and I had a conference with my brothers, and we all agreed the rule 
could not be granted, becauſe it was a criminal proceeding, and 
that the motion was to make the defendants furniſh evidence againſt 
themſelves; the preſent caſe is rather ſtronger, becauſe is is a proſe. 
cution for a crime of a more public nature, for unleſs it be ſacb, 
this court has no juriſdiction. And this is unlike a que warranty, 
for that is a right granted by the crown, and the public books and 
records are the proper evidence on both ſides. Rule diſcharged, 


Stork verſus Herbert and Eyton. KA 
Aa was ſued out againſt the 7wo defendants ſued jointly, 


which was returnable the ſecond return of the laſt term; the 
defendant Eyton only was ſerved with a copy thereof before thereturn 
of the writ, and a declaration was delivered to him in an action 
againſt both the defendants as of Michaelmas term laſt; then an ahas 
capias iſſued, wherein both the defendants were named, returnable 
the firſt return of the preſent term, which was duly ſerved upon the 
other defendant Herbert, who filed common bail of this term, and 
then a declaration was alſo delivered to him intitled of laſt term, 
in the ſame action againſt both the defendants, and upon the firſt 
day of this term a rule to plead againſt oh jointly was given, they 
having both filed bail before the rule was given, viz. Eyton of laſt 
term and Herbert of this; and now it was moved to ſet aſide the 
proceedings for an irregularity in delivering a declaration to one de- 
fendant in an action againſt wo, when one was only ſerved with 
proceſs and in court. But per curiam, The irregularity is only a 
miſtake, and the plaintiff may amend his declaration by intitling 
it of this term: and defendants took nothing by the motion. 


Goldſworthy 


„ e Fo (Þ CO ce ee 


wo © w  ECE+. C0 


. recovered, and ſaid he heard the argument in that caſe, 


charges the ſame with his debts and funerals, and gives 1000 J. to turn, and dies, 
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Goldſworthy ver/us Southeott. B. R. 


HE defendant died after interlocutory judgment ſigned, and Where a de- 
after a writ of inquiry executed and damages aſſeſſed, but de- —— 


fore the return thereof, or final judgment was entred, and thereupon inquiry exe- 
the plaintiff ſued out a ſcire factas againſt᷑ the executor of the de- euted and be- 


fendant, to ſhew cauſe why a new writ of inquiry of damages ſhould dre. — e 


not be awarded and new damages aſſeſſed and be recovered; and — fa. againſt. pac < ca 
$ EXECUTOT 


now Mr. Huſſey moved to quaſh the ſcire facias, becauſe it did not ——— IEF. | 
Ho 2 


ſtate the ſituation of the cauſe at the inſtant of the defendant's death; gew cauſe? 
for damages were at that time aſſeſſed, and the ſcire facias ought why the da- 
to have been to ſhew cauſe why the damages aſſeſſed by the jury gase — 
ſhould not be adjudged to the plaintiff, &c. and of that opinion recovered. 


was the court, and quaſhed the ſcire facias; Denniſon Juſtice cited * 345, 


Spencer Compton v. Leeds, 13 Geo. 1. C. B. where the form of this 647. 
kind of ſeire facias was ſettled on a demurrer, viz. that it muſt be c. - . 


to ſhew cauſe why the damages aſſeſſed by the jury ſhould not be 5+ an, Gr: N35 


4 
[| 


Parſons verſus Lanoe. In Chancery, 28 January, 


OLONEL Lane, an officer in the army, being about to go Tegyor av. 
to Treland, in July 1732. made his will, wherein he expreſ- viſes that if 
ſes himſelf thus, viz. J make my will in manner following; he dien before 
« Firſt, In caſe I die before I return from my preſent journey to Ire- ns 
« land, I order that my houſe at Farley- bill and all the furniture his eftate hal 


be ſold as ſoon after my deceaſe as conveniently may be, then —— 


be paid out of the money ariſing by ſuch ſale to Theophilus B. and this will is 
and other legacies, and after payment of his debts and legacies, — _— 
gives the reſidue to his wife and her heirs for ever, and makes her death, it was 


and Ingram and the plaintift Parſons executors,” only a contin. 
gent deviſe, 


and ſhall n 
Soon after the making of his will the teſtator went to Ireland, take fect. 


continued there for ſome time, and then returned to Englazd; at the 
time of making his will and going to Feland he had no children, 


after he returned he had two by his wife, a ſo: and a daughter, and 
lived till 1738. when he died. 


It appears in the cauſe that the teſtator kept the will by him, that 
he made no other will, and that it was found in his keeping at his 
death, and has been proved in the ſpiritual court; and now this 
bill is brought for the 1000/. to have the real eſtate ſold, and to 
have performance of a contract entred into for the ſale thereof to 

4 Mr, 
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Mr. Walker; the widow and executors, Mr. Walker, and the fon 
and heir of the teſtator, are made parties, 


Lord Chancellor: Two queſtions have been made, 1, Whether 
this be not a contingent diſpofition; 24, Whether the teſtator's te- 
turning from Ireland, living afterwards with his wife till 1738. and 
having two children without ever publiſhing bis will ſhall not 
amount to a revocation thereof, notwithſtanding the evidence of his 

Swinburne, Keeping it by him; and as to the firſt point, I am of opinion that 
Condition. this is a contingent diſpoſition, and depended upon his not return- 
ing from Treland; and therefore I ſhall give no opinion whether 
the great alteration in the teſtator's family amounts to a revocation; 
there is a great difference fince the ſtatute of frauds, between what 
would amount to a revocation of a will of lands, and of a perſonal 
eſtate; for as to lands, that ſtatute prevents all other uays of revoking 
a will except zhoſe therein mentioned. Diſmiſſed the bill without 


colts. 


a dt k ä ͤ — 1 8 * „ 


Rex verſus Brough, Eſq; Mayor of Hedon. B. R. 


Information NFORMATION in nature of a quo warranto againſt |the de- 
in nature of a © fendant to ſhew by what authority he exerciſed the office of 
denim mayor of the town of Hedon in the county of York; the defendant 
pleads he is = pleads that at the time of exhibiting the information he was a Gen- 
* tleman and not an Eſpuire, abſq' boc that he was an Eſquire. In 
Eſquire, this laſt Trinity term Sir Thomas Bootle moved to ſet this plea aſide as 
bs bad, be- , frivolous, and only pleaded to gain time, and to prevent the infor- 
— mation from being tried at the next aſſizes, for that the defendant 
3s not within by his office of mayor appeared to be an Efquire; beſides, informa- 

| 2 of tions in nature of quo warrants's are not within the ſlatute of Hen. 5, 
| / Additions; the court were ſtrongly inclined to ſet the plea aſide 
upon motion, and ſaid they had no doubt but it was bad, but as it 

was a new caſe they could not ſet it aſide upon motion, but that af- 

ter it has been once determined to be bad upon a demurrer, they 

would from thenceforth ſet it aſide upon motion, therefore a de- 

murrer was afterwards put in to this plea, which came on to be 


argued this term. 


> © mc a a .0 ap 


— 


Serjeant Bootle pro Rege: The plea is bad, becauſe the ſtatute of | 

| additions only extends to actions perſonal, appeals, and indictments 

| wherein procels to the outlawry lies, and not to informations in na- ſ 
ture of quo warranto's, wherein there is no original writ, nor will ur 
proceſs to the outlawry lie. 


But ſuppoſe this caſe be within the ſtatute of additions yet the 
plea is bad, for the addition of Eſuire is as well as gentleman; the 
3 | . King's 


th 
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King's ſerjeant of the kitchin is an Eſquire, and yet he may be ſued 
by the addition of Cooke, Eſquire or Gentleman, and all degrees be- 
low Knight, are names of worſhip only. Theol. Dig. 57. p. 6. The 
plea is alſo bad in point of form, for it ought to conclude ef hoc pa- 


ratus eff verificare, and not with a traverſe, Raft. 108. 


Mr. Nares contra: It having never been determined whether 
theſe kind of informations are cicil or criminal ſuits, I am at liberty 
to ſay they may be conſidered as criminal, and if ſo, proceſs to the 
outlawry lies. Sale. 3-1. which brings this within the ſtatute of ad- 
ditions. I admit a man may be an Eſuire by his office, but no 

act of our plea admits the defendant to be mayor; there is certain= 
y a difference between an Eſquire and a Gentleman, inſomuch that 
in the court of C. B. Hil. 14 Geo. 2. between Meſſor v. Molyneux, in a 
motion for a procedendo, an affidavit was produced, wherein a perſon 
named therein gentleman appearing to be a barriſter, the court would 
not permit the affidavit to be read, becauſe a Barrifter is an Eſquire 


by his office or profeſſion. 


As to the objection to the traverſe, that is only ſurpluſage, and 
there are many caſes where a dental and traverſe are the ſame thing, 
Lambert v. Strowther, Hil. 14 Ceo. 2. C. B. the defendant pleaded 
liberum tenementum; the plaintiff replied it was his freebold and not 
the freebeld of the defendant, and this was held good without a tra- 


verſe. 


Lee Ch. Juſtice : There never was any proceſs to the outlawr 
upon an information in nature of a quo warranto, which is not like 
a quo warranto by original writ, which was in uſe before this man- 
nerof proceeding the „at. of Additions is to be taken ſtrictiy, 2 Inf. 
670. and only extends to caſes where proceſs of outlawry lies. Co. 
Eliz. 148. Lord Dacres's caſe; I ſhall fay nothing as to the manner 
of pleading, becauſe I am of opinion this caſe is not within the ſta- 
tute of additions. Judgment by the whole court, that the defendant 


reſdendeat ouſter . 


Wightman verſus Thompſon. 


Ma to change the venue upon the common affidavit, Venue 


n. 


1 


after an order of a judge for time to plead upon pleading iſ- Sbanged after 


judge's order 


ſuably and taking a ſhort notice of trial for the ſitting within term 4 take vorice 


in Middleſex, the court changed the venue. of trial in 
Middleſex, 


i 
j 
k 
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Eaſter Term 


22 Geo. 2. 1749. 


Tomlin ſpinſter by her guardian verſus Brookes, 
& CTION upon the caſe upon a promiſe of marriage; Mr, 


Infant b 
— f Piller moved on the behalf of the defendant that the 
we 11-9 plaintiff's attorney might be obliged to give notice to the 
g defendant's attorney of the place of the guardian's abode, 


give notice of 
the guardian's upon an affidavit that the defendant did not know where the guardian 
x «rag lived, but had heard he was a man of mean circumſtances, Per 


curiam, This was granted, and is often done in the caſes of gui tams 
and infants, 


Trinity 


Trinity Term 


22 & 23 Geo. 2. 1749. 


Dore verſus Geary. In Chancery, June 12. 


Feme covert being intitled to 100/. bank-flock as admini- Feme covert 
ſtratrix to her late mother Mary Dowſe, and to 6001, K Rena 
bank-/iock as executrix to her late uncle William Fletcher ; aiſtrator to B. 
her huſband in February 4, 1743. made his will, and — — 
thereby deviſed to his wife all that 700 l. India flock, which he was Jock ber 
intitled to, intereſted in, or poſſeſſed of, to diſpoſe of as ſhe ſhould huſband de- 
think fit; at the time of making his will, the huſband had no ſtock O——_ 
at all in any of the funds, but ſoon afterwards his wife transferred to flock which 
him the 700/. Bank flock which ſhe was intitled to as aforeſaid, be is intereſted 
and the ſame ſtood in his name at the time of his death, which hap- | cg 
pened ſoon afterwards ; the huſband alſo before his marriage gave making his 
a bond in 1731. that he would leave her 500/. The wife ſoon af- — — — 


ter died, having made her will, and appointed plaintiff her reſiduary ge Rank 
legatee, under which claim the plaintiff has brought his bill for Rock fhall 


the, 00/ Bank flock, pals. 


It appears in proof that the huſband had no India flock, nor any 
ſtock at all at the time of making his will, that the wife's mother 


or uncle owed no debts. 


Per Lord Chancellor: The huſband before the ſtock was trans- 
ferred to him had an intereſt therein, and though he had not ſuch 
an intereſt as he could have transferred without his wife, yet that 
will make no difference, for the mother and uncle owed no debts. 
2dly, The deſcription of the thing is only a mere miſtake, for it 
is plain the huſband meant the Bank flock, becauſe it agrees with 
the ſum; and there are many caſes of the like kind, where the 
names of the devizees, and deſcriptions of the things deviſed, have 
been miſtaken, and yet (when the teſtator's meaning and intention 
is plain) have been held good; as where a man gives his black 
borſe and has only a white horſe, the white horſe ſhall paſs; ſo alſo 


where a legatce's Chriftian and firname are both miſtaken, as in 
3 Beaumont 
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Beaumont v. Fell, 2 P. Wms. 141. So in Ro. Abr. 614. p. 4. A 
man deviſed lands in ſuch a place, he had no lands, but only tithes 
there, which paſſed. Suppoſe the huſband had aſſigned his intereſt 
in the ſtock before his wife transferred it to him, it would have been 
good, like the caſe where the huſband diſpoſes of his wife's term 
tor years; beſides, I am of opinion that the huſband was bound to 
provide for his wife, which ſtrengthens this cafe, Decreed for the 


plaintiffs. 
| Chitty's Caſe. B R. 
The King's HITTY was committed to the Fleet by the court of Exchequer 
_— by the for a contempt in not paying the ſum of 17001. a debt due to the 


Exchequer to crown, and was now brought into this court by his bail by virtue of 
= — a habeas corpus, and by them ſurrendered to the marſhal in diſcharge 
B.R. by ha. Of themſelves in a cauſe depending hre, whereupon Mr. Attorney 
cor. ond ſur= General moved for a rule to remand him to the Fleet; but per curiam, 
— You muſt bring an habeas corpus from the Exchequer, and the mar- 
tus bail, may. ſhal ſhall now return it to That court, who may then recommit 
be removed Chitty to the Fleet; and this has been often done both in civil cauſes 


, 0 | - A . . . 
Fleet by - between ſubjects, and in criminal cauſes at the ſuit of the crown, 


ha. cor. from 

the Exche- 

* The Duke of Bedford verſus Alcock. B. R. 

Joint counts in CTION of d, for an amercement in a court leet ; the decla- 
1 1 ration ſets forth, that the Duke is ſeiſed of the manor of &.. 
amercement Giles in the fields Blo»mſbury, and that there is a cuſtom within the 


in the leet, manor for fix ale-conners to be appointed by the feward; that they, 
— or the major part of them, ought to view, ſearch into, and weigh 
by five ale= all the loaves of bread within the manor not exceeding three- penny 
conners, and Jqayes, or half quartern loaves, to ſee whether the ſame be of due 
— weight; that they are to preſent every ſuch baker whoſe bread is 
joined in the found wanting in its due weight, and that if any baker hinders thoſe 
lame action. ,1Jo-conners from ſearching and weighing his bread, after requeſt and 
refuſal they may preſent ſuch baker at the next court leet; that the 
defendant Alcock on the 1 5th of April 1746. was an inhabitant and 
baker within the manor, and that at a court leet held the 1 5 of 
April 174.6. fix ale-conners were appointed and ſworn in order to 
ſearch and preſent as aforeſaid; that five of theſe ale-conners on the 
17th of June 1746. perambulated the manor, and went to the houſe 
of the defendant to weigh his bread, and that the defendant refuſed 
to permit them to weigh it; that therefore at the next court leet 
they preſented the defendant to the court, who amerced him which 
amercement was then affeered by three affeerors to thirty-nine ſhillings 
to be paid to the plaintiff the lord of the manor, whereby an action 


accrued, 
The 
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The ſecond count in the declaration ſets out another cuſtom, 
that at every Eaſter court leet in this manor a jury is appointed to 
ſearch and weigh the bread of all bakers in the manor that are 
above the price of three-penny loaves, that the jury perambulated 
the manor in order to ſearch and weigh bread, &c. that the baker 
the defendant refuſed to permit this jury, which conſiſted of 31 per- 
ſons, to weigh his large bread, or to view it, therefore they preſent- 
ted the defendant to the leet, which amerced him, which amerce- 
ment was affeered to 39 5. by which an action accrued tothe plaintiff; 
the third and laſt count, is upon a mutuatus for 22 thillings, making 
up the whole demand in the declaration, which is cf a plea of debt 
that the defendant may render to the plaintiff 5. which he owes 
to, and unjuſtly detains from him, Ec. 


There is a general demurrer to the declaration and a joinder in 


demurrer. This caſe was argued by Serjeant Mynne for the defen- 
dant, and Serjeant Boatle for the plaintiff, in Trinity term laſt, 


Serjeant Wynne for the defendant : The cuſtom for fx perſons to 
preſent is bad, becauſe it could never have any legal commence- 
ment, being againſt a well known principle of the common law, 
which requires that all offences ſhall be preſented by a jury of twelve 


men at the leaſt, 1 Ro. Abr. 564. pl. 17. Co. Car. 259. S. C. 


Cro. Eliz, 654. 1 Sid. 233. 


The cuſtom is alſo bad in another reſpect; it is laid, that if any 
baker refuſes to let theſe ale-conners weigh and ſearch his bread they 
are to preſent him; I ſay this is bad, becauſe the court leet has no 
ſuch power cut of court, ſo cannot delegate theſe ale-conners, they 
may fine and impriſon for offences in court, but have no conu ſance 
of matters out of court. 


It is alſo laid, that if any bread be found wanting in the affize 
they may preſent, Fc. It is certain the ae of bread varies very 
often, and it ought to have been ſpecified what was the ie of 
bread at this time; in 2 Salteld 687, Rex v. Flint, an indictment 
for ſelling bread too light was held bad by Halt & Cur', becauſe it 
was not laid what was the due weight, or how much was wanting; 
belides the offence of making bread too light is a new offence, 


made ſo by ſtatute, and therefore there could be no ſuch cuſtom as 
is laid. 


It does not appear by the declaration where the court leet was held, 
nor is it ſaid in what ſum the defendant was amerced, but only that 


he was amerced, and that amercement was affcered, it ought to have 
| * 


ſhewn how much the amecrcement was * Hob. 129, 


Part I. 841 It 


y 
—9 


Salk. 56, 


contra, 
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'Qreere the It may be queſtioned whether the lord be intitled to the merge 
ments, for the crown may grant a lect and reſerve the amer cements, 


Hi. and Faſt and if the lord be intitled it may be a queſtion whether an action 
8 Geo, 2. will lie; I admit he may diſtrain, and that an action will lie for an 
— connt_n amercement in a court baron, but I do not know that it will in 3 
in Stepney court lect. 
court cured 


| . jict 8 * | 
ater vera The mutuatus cannot be ioined with the two firſt counts, becauſe 


it is matter in pais, and the other counts depend upon the records of 
the court leet ; and it appears the /cet adjourned, which it could not 
do. 


Serjeant Bootle for the plaintiff: The court leet has original ju- 
riſdiction as to the ze of bread, and if there was not ſome way to 
force bakers to permit the proper officers appointed by the court to 
view their bread, the juriſdiction would be nugatory, XKiteb. 12. p. 
26. ale-conner is an officer of the het, and by his oath in Xiteb. 40. 
6. he is to ſee that bread ſold from time to time be of due weight. 
And by the „at. 8 Anne c. 18. the rights of lords of /eets are ſaved 
as to e of bread. 


It is objected that it is not averred what the afize of bread was 
at the time of the preſentment; to this it is anſwered, it is not ne- 
ceſſary, for the cuſtom is to ſee it be of due weight. 


It is alſo objected that it is not ſaid where the court leet was held; 
to this I anſwer that it is alledged to be holden within the manor, 
and there is no occaſion to ſay at what houſe, or /ign. 


It is further objected to the amercement, that it is not ſaid what 
Jum; to this Sale. 56. is an anſwer. And in Mich. 3 Geo. 2. B. R. 
Stevens v. Howard, in debt ſor an amercement in the court of the 
Dean and Chapter of Weſtminſter this objection was taken, that it 
was not ſaid how much the amercement was, only that the party was 
amerced, which was affeered to ſo much, and the objection was 
over- ruled. 


I admit there may be a grant of a leet, and the fines and amerce- 
ments reſerved to the crown, but the court will not preſume this; 
it muſt be ſhewn on the other ſide; the lord is prims facie intitled 
to the amercement and to this action, and the books are full of pre- 
cedents to this purpole. 


In the caſe of Wicker and Norris, there was a cuſtom that the 
jury might adjourn in the vet; and Lord Hardwicke thought the 
cuſtom good, 


It 


* 
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It is objected the mutuatus cannot be joined, if fo, this court 
will have no juriſdiftion lor amercements under 40 ſhillings, 


Lee Ch. Juſtice: Hob. 129. (cited) as has been often denied to be 
law. 


This caſe was argued the ſecond time by Mr. Jcdrell for the 
defendant, and Mr. Ford for the Duke, in Hilary term laſt, 


Mr. Jedrell for the defendant: The court leet is derived out of 
the torn, and is a kind of inferior torn granted to lords of manors, 
who, otherwiſe were formerly obliged to appear at the ſoeriff*s torn, 
and as the jury in the torn were of the very eſſence of that court; 
ſo they muſt likewiſe be in the et which is derived out of the 7orn, 
2 Inſl. 71, 72. and therefore it is contrary to law for fix jurors to 
preſent offences in the bet. | 


The ſtatute of Wejim. 2. c. I3. was made to prevent ſheriffs in their 
t;rns from fining without a jury of 7we/ve men at leaſt, and it ex- 
tends topreſentments in the /ee?, as Lord Coke in 2 Iiſt. 338. expreſſly 
ſays, and that this /tatute of We tm. is only declaratory of what was 
(before) the common law, for there is no ſaving of any cuſtoms in 
the ſtatute; if this cuſtom to preſent by /;x jurors was in this court 
let before the ſtatute, it is now aboliſhed by the ſtatute, if this Act 
was taken out of the tern ſince the ſtatute this cuſtom is bad, being 
contrary to it. The ſteward and jury conſtitute the /eet, for without 
beſe it cannot exiſt; the jury is to preſent, and the court to puniſh, 
and a cuſtom to take away the office of judge and jury of 12 men 
is againſt law, 


The offence for which the defendant is amerced is not within the 
juriſdiction of the Jeet, for if it was, what occaſion was there for the 
ſtat. 8 Ann. c. 18. which gives power to juſtices of the peace to enter 
bakers ſhops and weigh their bread ; like the ſtatute which gives 
the like power to inſpect apotbecaries ſhops ; and this power given 
by ſtatute, is what never could exiſt at common law, for no man 
could enter another man's houſe ; and if the defendant be obliged 
to permit his bread to be weighed in his houſe, it would be for him 
to find evidence againſt himſelf. I admit they have power to peram- 
bulate the ſeet, and may buy the defendant's bread, and if the ſame 
be under due weight may convict him in the let by a proper jury; 
but this cuſtom to enter a man's houſe, in the manner it is laid, 


is very inconvenient, and inconſiſtent with the liberty of the ſub- 
ject. | | 


Ford for the plaintiff : Courts leet have been time out of mind, 
and it appears by our molt ancient ſtatutes that they have had juriſ- 
diction 
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diction of almoſt all offences againſt the public. Sa. 51 H.;. 
de pane & cerviſ. 


I admit that a preſentment by fx jurors in the torn, would be bad, 
but it does not from thence follow that it would be fo in the lee, 
for the words in Weſtm. 2. c 13. et fic cer vetur de quol1het baling 
libertatis does not include the ſteward of the Het. Co. 2 Inſt. 388. 


3 Leon 5,8, The only true ſtandard and criterion of a court let is the cuſtom 
Keilw. 148. and uſage of the place, Keilw. 140. 1 Ro. Abr. p. 11,12, Hurd. 

56. Lane 55, 56. Cart. 177. and where the cuſtom only extends 

to affect the pet n by a jury of fix perſons that may be good, but 
Bro. Preſent- if the freehold be concerned there muſt be a jury of Zwelve, The 
Cre. Elis. esg. preſentment by fix jurors is not concluſive, the party who thinks 
2Ro.Rep. 49. himſelf aggrieved may have a replevin. Cro. Fac. 583. That an 
A2 action of debt lies for an amercement in the /eet. Raſt. 151. Old 
9 Book of Entries 63. 6. Cro. Jac. 582. 1 Brown Ent. 154, 168, 
1 Bull. 13. 169, 170, 171. That debt for an amercement and a mutuatus may 


be joined. 2 Brown Ent. 83, 84. 


Judgment of This term Lee Chief Juſtice gave judgment of the court for the 
the court. plain tiff. | 


Tee Chief Juſtice : There are three counts in the declaration to 
which there is a general demurrer, fo that if any one of the counts 
in the declaration be good, judgment muſt be for the plaintiff, if 

— one count ſuch count can be properly joined with the other two; and we are 
tion be good, All of opinion that the count upon a mutuatrs is good, and na be 
though all the joined with debt for an amercement in a court ket, and that y are 
A not actions of different kinds; the whole three counts à for a 
judgment for debt created by different means, but all upon contracts; he 2 
the plaintiff #/ upon implied contracts in law, and the mutuatus upon an e e 
neral deff, contract; and the true way to judge of this matter is 2045, that u nen- 
rer tothe ever the ſame proceſs and judgment are in two counts they may 
whole. be joined, otherwiſe they cannot; che proceſs and judgmencs in all 
321. Fr. the three counts are the ſame, and they are very ſimilar, for as 
debt on an amercement cannot be maintained againſt an executor, 

| ſo neither can dev upon a mutuatus be maintained againit an execu- 
Ploxd.182.b. tor, becauſe wager of law lies in both, Slade's caſe 4 Rep. 93. 
1 Vent. 366. debt on à judgment and a mutuatus may be joined; ſo 

may dil on à bend and a mutuatis although there be different pleas 

required, becauſe there is the /uz proceſs and juugment. Dt and 

d-tinue may be joined. Bro. Joinder in atiion pl. 97, Ii. Voll. 


772. is a precedent of a record, which was error tom B. 
argued by Serjeant Cheſbyre and cerjeant Pengell, in an if 


gibt en an amercement in a court leet, and a mutiacut joir t 
was not objected that they might not be well jones: - 
7 1 D 
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fore as the wutuatus in this caſe is a good count, and may be joined, 
we muſt give judgment for the plaintiff, for non conſtat, but that 
upon 2 trial the plaintiff might be able to prove that count, and 
might take verdict upon the ſame, though the other count, ſhould 
de bad, and therefore we have no occaſion to give any opinion as 


to the other two counts. 


Michaelmas Term 


25 Geo, 2. 1749. 


| 
j 


Kenchin ver/us Knight. B. R. 1 — Au. 
. * 72 She A 
4 | \ARESPASS guare clauſum fregit ; the defendant pleads Ifa cultom beC, 47. 


a cuſtom that all the tenants and occupiers of certain an- pleace®, ano» 1116446 
cient meſſuages have a right ofcommon inthe place where, fepugnant to 

&c. as belonging to the ſaid ancient meſſuages, for all their it cannot be 
cattle levant and couchant on thoſe meſſuages, and under ſuch cuſtom — . 
juſtifies the putting in his ſwine, Sc. The plaintiff replies and con- bat a cutton * 
feſſes the cuſtom as pleaded to be true as far as it goes, but adds, or matter con. 
that the cuſtom goes farther, that is, that they muſt be rung to pre- — — bag 
vent their rooting up the ſoil ; the defendant demurs generally to a traverſe. 
this replication. This caſe was argued twice at the bar; it was ob- 
jected for the defendant that the replication was bad for want of tra- 


verſing the cuſtom in the plea. 


Per curiam: When a particular cuſtom is pleaded, another cu- 
ſtom repugnant toit cannot be replied without traverſing the cuſtom 
infiſted upon in the plea, for if it were otherwiſe, pleadings would 
run to an infinite prolixity; but this is not the preſent caſe, for the 
plaintiff, in his replication, admits the cuſtom in the plea ſo far 
as it goes, and then ſays there is another thing to be done, which is 
quite conſiſtent with the cuſtom, and that is, to ring the ſwine, 
which is rather a qualification of the cuſtom pleaded, than a different 
one; and this replication brings the matter to a ſingle point, which 
is the end of ſpecial pleading; and we all think the replication is 
very good, but haye ſome doubt whether the plea be good, for it 

PART I. Ttt | ſeems 
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The defend- 
ant permitted 
to plead a ſpe · 
cial juſtiſica- 
tion after he 
haa pleaded 
the general 
iſſue, upon 
terms. 


A perſon 


committed by 
a ſecretary of 


ſtate having 
been impri- 
ſoned two 
vears without 
proſecution, 
Ciicharged, 


ſeems to be new to plead this as a cuſtom, for right of common has 
not been pleaded by way of cuſtom only in the caſe of copyholders, 
which is of neceſſity; but we give no opinion as to the plea, the 
replication being good, there muſt be judgment for the plaintiff. 


Taylor verſus Joddrell. B. R. 
MPRISONMENT: defendant pleaded the general iſſue in- 


advertently, and now moved to withdraw it, and for leave to 
plead a juſtification that he was maſter of a ſhip, that the plaintiff 
was making a mutiny therein, and ſo he impriſoned him; this was 
done in Blackburn v. Matthews upon terms of taking ſhort notice 
of trial. And in Tarlton v. Wrazg, Trin. 20 Geo. 2. defendant 
pleaded the general iſſue, and wanting afterwards to pay money into 
court, the defendant had leave to withdraw his plea, pay money into 
court, and plead the general iſſue again. In Trin. 21 Geo. 2. Vater 
v. Bowell, the defendant in Hilary term before, having pleaded two 
pleas had leave in Tin. term following to plead a third plea; and 
in Mic. 21 Geo. 2. Fefferys v. Walter ante 177. leave was given to 
withdraw non eſt fafum, and to plead the ſtatute of gaming. 


Per curiam : There are many inſtances of this having been done 
when the court can prevent the plaintiff from ſuffering any inconve- 
nience by it, as by obliging the defendant to take ſhort notice of trial, 
and that if there be a verdict for the plaintiff he ſhall have judgment 
as of the preſent term; therefore let the defendant be at liberty to 


plead a juſtification, and the general iſſue alſo, if he pleaſes, upon 
the terms mentioned. 5 


Rex verſus Fitzgerald. B. R. 


HE defendant was brought up by a meſſenger to the ſecretary 

of ſtate. upon a h. cor. whereupon it was returned that the 
defendant was taken up by a warrant from the ſecretary of ſtate, and 
committed to his cuſtody two years ago, on ſuſpicion of high trea- 
bn; and now it was moved by Mr. Henley that the priſoner might 
be diſcharged abſolutely; Mr. Attorney General for the crown op- 
poſed his being abſolutely diſcharged, and infiſted he ought to give 
bail, although at the ſame time he admitted he had no particular 
act of high treaſon, or any evidence thereof, to charge the defendant 
with, or lay before the court. Mr. Henley torts viribus oppoſed his 
being obliged to give bai}, and infiſted he had a right to his liberty, 
this being an illegal commitment; 1, Becauſe there is no charge 
of any fact, or any ground of ſuſpicion, nor does the warrant men- 
2 tion 
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tion either; 2dly, The commitment is illegal, becauſe the warrant 
is only to bring him to be examined, not to commit him, and he 
cannot be committed to a meſſenger, for meſſengers never make 
any returns to juſtices of oyer and terminer, and the defendant has 
been a priſoner ever ſince February 1747. Per curiam, Here is no- 
thing but ſuſpicion, no fact alledged againſt the defendant, and un- 
leſs Mr. Attorney will undertake to proſecute directly, and have the 
defendant tried, he muſt be diſcharged without bail; upon which 
it was adjourned till next day, when the defendant was brought 
up again; and Mr. Attorney then declaring that he had no inſtructions 
to proſecute, the defendant was diſcharged abſolutely. 


Bull verſus Steward. B. R. 


A CTION upon the caſe againſt the defendant, bailiff of the Eſcape upon 
Borough court of Southwark, for an eſcape upon meſne proceſs; meine proceſs 

the declaration ſets out the levying the plaint and proceedings in the — ay 
Borough court until the arreſt, and that the defendant Alice Rawlins court againtt 
in that action being in the now defendant's cuſtody, he ſuffered her — _ 
to eſcape to the plaintiff's damage; upon the general iſſue there — 
was a verdict for the plaintiff at laſt-Surry aſſizes. And now it was ſhell not take 
moved in arreſt of judgment that the preſent declaration was ill; 20, ct of 
1/,, Becauſe it appears that the plaint in the court below was levied the proceſs 
againſt 7409 perſons, Jobn Warner and Alice Rawlins, but only one below under 
was proceeded againſt, ſo that the plaintiff by proceſs againſt one 1 
only could not have had the effect of his ſuit below; to this it was 
anſwered and teſolved per curiam, That even ſuppoſing the plaint to 
be erroneous, yet the officer ſhall not take advantage thereof in a col- 
lateral action as this is, and he may juſtify the arreſt under the pro- 
ceſs, and he ſhall not be ſuffered to ſay in this action that the plain- 
tiff could not have had the effect of his ſuit below. 24h, It was After a vers 
objected that the declaratio ndoth not alledge in what manner Alice dict che court 
Rawlins was indebted to-the plaintiff, but only in general that ſhe __ — — 
was indebted; it might be upon a judgment, or ſuch a debt as that — — 
court has no juriſdiction of, nor does it appear that the cauſe of ac- the contrary 


tion aroſe within the juriſdiction ; to this it was anſwered and re- and. —_ 


| ſolved per curiam, That this being after a verdict we will ſuppoſe 


every thing proved at the trial which was neceſſary to be proved, and 
that the cauſe of action aroſe within the juriſdiction, unleſs the con- 


| trary could be made to appear upon the face of this record. Judg- 


ment for the plaintiff. 


Anonymous. 
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Anonymous. B. R. 


Amendment HIS was an action qui tam upon the ſtatute to prevent fraud 
Declaration in in the admeaſurement of coals : Sir J. Strange moved for 
don amended. leave to amend the declaration, and cited 3 Lev. 347. The Dutcheſ; 
of Marlborough v. Widmore, 2 Stra. 890. and Wynne qui tam v. Mid. 
dleton, which was an action for a falſe return of a member of par- 
liament wherein the court gave leave to amend the declaration, and 
upon ſhewing cauſe the rule for the amendment was made abſolute; 


Her curiam. | 


Cee — 


— 


"EI. » 
" I \ — 


Hilary Term - 


23 Geo. 2. 1749. 


Saunders ver/us Forteſcue. B. R. 


—— N homine replegiando being brought againſt the defendant 
brought for for the wife of the plaintiff, an alias and pluries iſſued 
4 ge thereupon, to the laſt of which writs the defendant ap- 
ry —_ ap- peared; notwithſtanding hat, a capias in Withernam 
pezrance and was iſſued againſt defendant, which was held to be irregular, and 
—_ He. therefore all proceſs thereon way ſtayed. 

ther the ſuit 


PT The wife of the plaintiff being dead fince the defendant's appear- 
pq = ance, it was now moved that all proceedings in this action be ſtayed; 
Carth. S. C. I/, Becauſe the party detained is a neceſſary party to this ſuit; 24h, 


25 581, Prom the form of the condition of the recognizance of bail in this 
7 — 


action, which is that the party defendant ſhall appear de die in diem, 
plead non cepit, &c, and if judgment ſhall paſs againſt him he ſhall 
render the body of the plaintiff's wife, or his own body in Witber- 
nam, and ſhall alſo pay the damages and coſts recovered by reaſon of 
the taking and detaining, &c. Now the plaintiff's wife being dead, 
it is impoſſible to deliver up the perſon of the woman, or to comply 
* 538. with the condition of the recognizance; and plaintiff may have an 
„ action for the detainer per quod conſortium amiſit. 


90 
4 514, 346, 4 To 


— _ 
— 
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To this it was anſwered for the plaintiff that this action is brought 
for two purpoſes; /, To remove the cuſtody of the perſon taken 
and detained; 24%, For damages; and although the firſt cannot be 
had in this caſe becauſe of the death of the party detained, yet if the 
taking and detaining of the plaintiff's wife has been unlawful he ſhall 
recover damages, and if cattle die pending a replevin, yet the ſuit 


ſhall-go on. 


Per curiam, It is too much for us to ſtay this ſuit upon a motion, 
and therefore let the plaintiff declare, and the defendant may by 
pleading take what legal advantage he can. 


STe 
Hanſon ver ſus Parker. B. R. Ae 2 
9446995 


. . nd with 
payment of a certain ſum of money to one Lydia Dovey; the condition for 


defendant craves oyer of the condition, and pleads payment poſt diem payment of 
to Lyd'a Davey. At the trial it was given in evidence that Lydia Money 10 4 
Dovey in converſation touching this bond, being aſked if the defen- Lk Des, 
dant owed her any money, declared he did not owe her any thing, who declares 
whereupon the jury gave a verdict for the defendant. And now it defendunt 
was moved for a new trial, that the declaration of Lydia Dovey, — 4 
who was not the party plaintiff in this action, ought not to affect the verdick for de- 
plaintiff, and Lydia Dovey made an afidavit that the money had not — waa 
eclaration 
been paid to her, and that ſhe looked upon the defendant to be in- was proper 
debted to the plaintiff who was the obligee in the bond. — for 
ydia Dovey 
But per curiam, A new trial was refuſed, for Lydia Dovey is to be — 
conſidered as if ſhe were really plaintiff, and the action (as appears el Plaintif. 
to us) is brought for her benefit; and if the condition of the bond 
(being taken for payment of money to her) was capable of any 
explanation, it ought to have been explained to the jury at the 
trial, and we cannot admit of affidavits to explain evidence given at 


a trial, fo the plaintiff took nothing by the motion. 


TS is an action of debt upon a bond, with condition for the Debt upon 


Parr I. Uuu Skelton 
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ee 4%. 4. h Light hooked 


Skeiton verſas Hawling Exezutor, &c. B. R. 


.. — a * ELTON brought dt upon a bond againſt Eg. Maddox an 


574. 


adminiſtratrix who ſuffered judgment to go againſt her by de- 


Nrator con- 
feſes j2%- fault; The makes her will, and the defendaht Haw ling executor 


ment, or ſuf- 


fers it to go thereof, and gies; ad. this action upon, the judgment is brought 

againſt hm againſt Haw!ling üggelking a devaſtavii awling pleads that he 

by cefauir, he 418 fully N the goods and effes of Eliz. Maddox ; and to 
7 


thereby ad- a , — 
mits allets in prove a dedſtabiſꝗ the judgment by default was given in evidence at 


og Dis ap the trial; and whether a judgment by default againſt the defen- 
2 3 - 0 - . * . ' of 
mu elopp dant's t atx, who was an adminiſtratrix, is an evidence of a de- 


ſay the con- : qt 
traty, in aa <aſtavit, Was reſerved for the opinion of the court. 
action on ſuch A 


I — For the plaintiff it was inſiſted, that if an executor or adminiſtta- 
valavit. tor confeſſes judgment or ſuffers the ſame to goagainſt him by default, 
he admits aſſets in his hands and is eſtopped to ſay the contrary upon 

a de vaſtavit returned, and ſo is a jury. 1 Salë. 310. Compn 87. S. C. 

And in 6 Mod. 308. if an executor ſuffer judgment to go againſt 

him by default, upon executing a writ of inquiry he ſhall not give 
evidence of want of aſſets, for he is eſtopped, as if it had been the 
caſe of an heir, for he ſhould have pleaded plene adminiſtravit, or 
ſpecially, what aſſets be has. So if judgment be given againſt an ex- 
ecutor upon demurrer, and execution be awarded, the ſheriff cannot 
return ulla habet bona teſtatoris, but is to return a devaſtavit, as if 
it had been found againſt the executor by verdict, for per curiam, 
He hath charged himſelf by his own plea, Cro. Eig. 102. Whartm 
v. Richardfn, widiw, adminiſtratrix in this court, Trinity term 
10 Geo. 2. there were two ſcire faciass againſt the defendant as ad- 
miniſtratrix of her late huſband to ſhew cauſe why Hharton ſhould 
not have execution of a judgment recovered againſt her huſband, 
both which writs were returned :chi/s, whereupon a ſcire fiert 
inguiry iſſued; the defendant attended the execution thereof, and 
offered to lay an account of the aſſets of her late huſband before 
the ſheriff and the jury, but the plaintiff inſiſting that the award of 
execution upon the ſaid uo nichils was legal evidence of aſſets, the 
jury found a devaſtavit ; afterwards ſhe appeared to the ſcire feert 
inquiry, pleaded plene adminiſtravit, and traverſed the inquiſition 
which found a devaſtavit, but not expecting to ſucceed in the trial 
of this iſſue, ſhe moved the court to have the award of execution ſet 
aſide upon the ſcire facias s, and to be permitted to plead thereto, 
upon proof to the court that the aſſets in truth amounted to a very 
ſmall ſum (incompariſon to the debt in demand), which ſhe offered 
to deliver up; and to be examined upon interrogatories; and though 
the court thought this a very hard caſe, ſhe having had no notice of 


the ſcire facias's, yet they refuſed to let her 7z, to plead * the 
Kare 


2 Stra. 1075. 
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ſcire facias's, or to relieve her, ſhe having acquieſced too long ; 
from this caſe it appears plainly that the counſel for the defendant 
Richardſon and the court took it to be certain that the award of ex- 
ecution after two nichils was evidence of a confeſſion of aſſets. 


There was a caſe of Challoner v. Chaloner before Lord Hardwicke 
at the ſittings in Maddleſex after Hilary term 1736. The plaintiff ha- 
ving recovered a judgment by default againſt the defendant as admi- 
niſtratrix, in debt upon a bond given by the inteſtate, brought an 
action upon that judgment againſt the ſame adminiſtratrix, ſuggeſt- 
ing a devaſtavit; upon nil detinet, the plaintiff at the trial gave in 
evidence a copy of the judgment by default, which was held to be 
ſufficient evidence by Lord Hardwicke, who ſent for Salkeld's reports 
into court, and held 1 Salt. 3 10. for good law. | 


On the other fide it was argued for the defendant Hauling, that 
although the judgment by default againſt Maddox might be conſi- 
dered as an_admillion of affets by hein caſe an action had been 
brought againſt her upon that judgment, yet in the preſent action 


againſt her executor it ſhall not beſo; and there is no caſe in the 
books in point for the plaintiff. 

In Bird v. Culmer, Hob. 178. and 1 Ro. Abr. 929. B. p. 3. the 
defendant pleaded plene adminiſtravit, and afterwards relicta verifi- 
catione cognovit act ionem; and Richardſon prayed judgment de bonis 
prepriis, but the court ſaid that the judgment only confeſſed the 
action, not aſſets, and the plaintiff had judgment. only ge bonis te- 
laleris. . 


If a judgment by default be evidence of a devaſtavit, why does not 
the plaintiff immediately thereupon take out execution de bonis pro- 
triis, and yet this never was done. 


| As to 6 Med. 308. that is a reſolution upon no caſe ſtated; and 
the caſe on a demurrer in Cro. Elix. 102. differs very much from the 
caſe at bar, and ſo does Marton v. Richardſon. 


it every judgment againſt an adminiſtrator or executor by default 
be evidence of aſſets, they mult be obliged to controvert every ac- 
tion which ſhall be brought againſt them, which would be of great 
| inconvenience, for whoever pleads plene adminiſtravit does fo at the 
peril of coſts. 


Before the ſtar, 4 C 5 V. & M. c. 24. , 12. there was no ac- 
tion againſt an executor of an adminiſtrator. 


The 
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The court after having taken time to conſider gave judgment, 
That if an executor or adminiſtrator ſuffers judgment to go by de. 
fault or confeſſion, and an action be brought againſt him on that 
judgment ſuggeſting a de vaſtavit, he cannot plead plene adminiſtra- 
v7, for by the confeſſion of the judgment, or letting it go by de- 
fault, he has admitted aſſets to the amount of the demand; and it 
is the ſame, if the action on the judgment be againſt the executor 
or adminiſtrator of an executor or adminiſtrator. Judgment for the 


plaintiff. 


— 


Ryall ver/zus Rolle. In Chancery, before Lord Hard- 
wicke, aſſiſted by Lee Chief Juſtice B. R. Parker 
Chief Baron of the Exchequer, and Burnett, one 


of the Judges of the C. B. 


hae yy 15 HO delivered their opinions ſeriatim upon the 27h of Jo- 
choles in ac- nuary, and unanimouſly gave judgment, that if a man 


tion, is frav- mortgages his goods and chattles and debts for a valuable conſide- 
pint credi- ration, and the mortgagee permits the mortgagor to keep poſſeſſion, 
tors, if ide and to have the ordering, ſelling and diſpoſing thereof, this gives 
— N the mortgagor a falſe credit, is fraudulent againſt creditors, and the 
to the moti- mortgagor afterwards becoming bankrupt, the aſſignees under the 
gage. commiſſion are intitled to have theſe goods, &c for the benefit of 
themſelves and the reſt of the creditors ſeeking relief under the com- 
miſſion, and the mortgagee can only come in for his proportionate 


ſhare under the commiſſion. 


The principal part of the caſe was this: That Harveſt and Ste- 
vens were partners in a brewhouſe at Kingſton upon Thames, that 
Harveſt for a valuable conſideration mortgaged to Potter in truſt for 
Stevens his (Harveſt's) moiety of the brewhouſe, coppers, coolers, 
backs, tunns, tubs, goods and chattles, and debts in the brewhoule 
and trade; that from thenceforth afterwards Harveſt and Stevens 
ſtill continued to carry on the trade together, Harveſt appearing in 
every reſpect as much proprietor and owner as he was before he 
made the mortgage, having joint poſſeſſion of the brewery, and acted 
in every thing as he had before done, and ſometime afterward be- 


came a bankrupt. 


The general queſtion therefore was, whether this mortgage as to 
the perſonal eſtate was not fraudulent as againſt creditors within the 


ſtatute of the 21 Jac. 1. c. 19. ſe 11. which enacts, © That if 


« at any time thereafter any perſon or perſons ſhall become bankrupt, 
sand at ſuch time as they ſhall become bankrupt ſhall by the con- 


« ſent and permiſſion of the true owner and proprietary have in their 
2 «* poſſeſſion, 


« 
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« doſſeſſion, order and diſpoſition any goods or chattles whereof 


« they ſhall be reputed owners, and take upon them the fale, alte- 
« ration or diſpoſition as owners, that in every ſuch caſe the com- 
« miſſioners under the commiſſion of bankrupt ſhall have power to 
« ſell and diſpoſe of the ſame for the benefit of the creditors who 
« ſhall ſeek relief by the ſaid commiſſion, as fully as any other part 
« of the eſtate of the bankrupt, and for the better payment of debts, 
« and diſcouraging men to become bankrupts“. 


It was argued at the bar that there was a great difference between 

a paron of goods, and an hypothecation or mortgage thereof, for that 
oods patoned muſt be delivered to the pazonee who has no property in 
them, but they are only depoſited as gages or p/-dzes, but goods 
mortgaged need not be delivered. Tuſtin Inſtit. lib. 4. tit. 6 ſect. 7. 
to this it was anſwered and reſolved by the whole court, that a mort- 
gagee of goods moveable, and choſes in action, is the true owner 
thereof, and that therefore the ſame ought to be delivered to the 
mortgagee as much as they may, or poſſibly can be, that is to ſay, 
by delivering the goods themſelves ſpecifically, or the key of the 
ware houſe wherein they are, with the poſſeſſion thereof, and by de- 
livering the muniments, books and writings relating to the ch 
in action, and enabling the mortgagee to reduce the ſame into poſ- 
ſellon by action or ſuit. And as this has not been done in the pre- 
ſent caſe, and Harveſt ſtill appeared to be the reputed owner of the 
nuwveable goods, and choſes in action, the whole court adjudged the 
mortgage to be fraudulent as aforeſaid, and Lord Hardwicke decreed 


accordingly. 


Rex verſus Phillips. A. 


tor, if bad, then for the defendant. It was found to be a bad by- 
law; and now it was moved that there might be no coſts; but per 
tacam curiam, The judgment mult be entred according to the rule, 
and colts follow of courſe. 


PaRT I, ARR of 


7. 


Rule was made by conſent to try the validity of a H-, and Cod, ye. 
that if the by-/aw ſhould be found to be a good one, then the there is atrial 
judgment upon the information ſhould be entred for the proſecu- M conſent. 


Brewſter ver ſus Capper. B.R. * C 4 25 097 S/ 


Du END ANT pleaded a iſnomer in abatement, which was what ſhall be 


after an imparlance, thus: At which day came Ham Jobn a ſpecial im- 
Capper (the defendant's true name) who is ſued by the name of Fran in 
* John Capper, &c.” to which the plaintiff demurred ; and ob- homer an 


Jetted that this plea being in abatement ought to have been pleaded *baremene, 


Flor (or < —— 4a) 
Fd. au 


. ³˙ͤ ] . e_—_—_ — 
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of the ſame term with the declaration, or after a ſpecia/ imparlance 
and that this is after a general imparlance. But per curiam, This 
imparlance by the true name is ſpecial for this purpoſe, but if he had 
ſaid venit prædict' Fobn Capper it had been bad, for that would have 
confeſſed that Jobn Capper was the true name. Kew. 93.6. Judg- 
ment for the defendant. 


Wolfe verſus Collingwood. B. R. 


Although the OMMON rule upon the ſheriff of Surry to bring into court 
e a *S the body of the defendant. Mr. Smythe the King's counſel 
he ſtat. H. 6. moved to diſcharge this rule, alledging that the ſheriff had taken a 
6 — is . bail- bond which he was obliged to do by the /t. Hen. 6. and had 

be lang Permitted the defendant to go at large, and could not by law take 


the plaintiff f 0 8 
mall not be his body again and bring it into court. 


thereby con- 

* Lee C. Juſtice: The ſheriff muſt either bring in the body or 
juſtify good bail in court, for the plaintiff is not to be concluded by 
the act of the ſheriff. 


Denniſon Juſtice : The ſheriff takes the bail at his peril upon the 
flat. H. 6. ſo the court refuſed to diſcharge the rule. 


Harris verſus Evans. In Scacc'. 


— = * DER curiam, A leaſe to hold to R. Harris from Michaelmas for 
1 one year, and ſo for two or three years, or any further term of 
three years, as years, as the ſaid N. Evans and R. Harris ſhall think fit, and agree 
the parties 7 h ipaty f the ſaid f EE 
ſhall agree. from and after the expiration of the ſaid term of one year, is a leaſe 
for two years, and after every ſubſequent year begun, is not deter- 


minable till that be ended, like 2 Sab. 414. 


Evans verſus Underwood. B. R. 


What js a ne- CTION upon a promiſſory note brought by Evans the in- 
A dorſee againſt Underwood the drawer : The note ſet out in the 
tat. 3 & 4 declaration is, I promiſe to pay to George Pratt, or order, eight 
Aun. c. 9. « pounds, upon the receipt of his the ſaid George Pratt's wages due 
« from his Majeſty's ſhip the Sufolk, it being in full for his wages 

« and prize-money, and ſhort allowance money for the ſaid ſhip;” 

the indorſement by Pratt is ſet out, and it is averred that the 
defendant received the ſaid wages from the ſaid ſhip. Upon nor of- 

ſumpfit pleaded, the jury gave a verdict tor the plaintiff; and pow 

it 


. 


— 
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it was moved in arreſt of judgment, that this note was not nego 
tiable within the ſtate 4 C 5, Ann. c. 9. 


Mr. Hume Campbellfor the plaintiff, to ſhew this was a negotiable 
note cited ſeveral caſes, and principally relied upon Andrews v. Frank- 
lin, which was in Hilary term 3 Gee. 1. in this court; cafe upon a 
promiſſory note to pay money within two months after the ſhip cal- 
led the Devonſhire ſhould be paid off, and the plaintiff declared 
upon the ſtatute; it was there inſiſted that the note was not nega- 
tiable, the promiſe to pay being upon a contingency which might 
never happen; Sed per curiam, The paying off the ſhip was morally 
certain, and the note is within the ſtatute and aegotiable. And in 
Coleban v. Cooke, Mich. 1 5 Geo. 2. in C. B FJ. Cooke on 27th of May 
1732. made a promiſſory note, whereby he promiſed to pay to H. 
Denham, or order, 150/. ſix weeks after the death of his father 

. Cooke, Eſq; for value received, which was indorſed to Colehan ; 
7. Cocke the father died April 2, 1741. and the indorſee brought an 
action, and had judgment in the Common Pleas, that the note was 
negotiableafter three arguments, for there was no contingency where- 
by the note might never become payable, and was only uncertain as 
to the time; and the judgment of the C. B. was affirmed upon a 
writ of error in B. R. Mich. term, 18 Geo. 2. and the court ſaid 
that no certain preciſe form of words are neceſſary to be uſed in 
a bill of exchange or note of hand, and that I promiſe to be ac- 
e countable to A. or his order, for 100 J. value received, would be 
2 good negotiable promiſſory note. 


On the other fide it was ſaid by Mr. Ford for the defendant, that 
the caſe of Andrews and Franklyn was never determined, and that in 
the caſe of Cc/han v. Cooke, the payment was certain in all events, 


for the father muſt die ſome time or other, but it was uncertain 


whether the ſhip Sf would ever be paid off cr not. 


Lee C. Juſtice : The caſe of Andrews v. Franklyn is very like the 
preſent; we will look into that caſe and ſee whether it was deter- 
mined; the court inclined togive judgment for the plaintiff, and after 
looking into the caſe cited, did fo, ut audivi. 


Traverſe 


2 Stra. 1217. 


1 Stra. 24. 


Amn... 
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Traverſe verſus Buckley and his Wife. In Chancery 
before Lord Hardwicke, aſſiſted by Sir John Strange, 
Maſter of the Rolls. 


15 a bill be HIS is a bill exhibited againſt huſband and wife, who are 
brought a- joint adminiſtrators in her right of the goods and effects of her 


2 inſt baron if ' 
> "4 ſeme, ang former huſband, for an account of his perſonal eſtate, &c. Upon the 


the alone be 6th of October laft both the defendants were ſerved with a fu in 
. France, the huſband continuing abroad, the wife comes into Eig- 
tempt, and land, and for want of an appearance is taken up by procels of con- 
an eee en rempt, which iſſued againſt them both; ſhe being a priſoner gave 2 
* bail-· bond for her appearance, and applied for time to anſwer, which 
pros time to was refuſed, unleſs ſhe would enter her appearance with the regiſter, 
pntwer with- which the accordingly did, and thereupon had time to anſwer ſe- 


bend, thiszz Parately without her huſband. 
regular. | 
It was moved on her behalf that it is irregular to take up a fene 
covert upon an attachment to compel her to appear ſeparately ; and 
ſecondly, That her ſubſequent appearance ſhall not hinder her from 
taking advantage of the irregularity, 


Mr. Attorney General for Mrs. Fuculey: A feme covert, except 
in very particular caſes, (where ſhe is /-parately intereſted) cannot 
act either for herſelf or huſband, but where both are parties the 


huſband can appear for both, her acts alone cannot affect him; and 


although ſhe be executrix or adminiſtratrix, ſhe can do no act with- 
out him, becauſe if ſhe could the might thereby make him ſubjet 
to a devaſtavit and ſhe could not be anſwerable for it. If an action 
be againſt the wife on/y, then ſhe may appear and the huſband may 
take advantage of it; but if they be ſoined in the action the huſband 
is to do every act in the court of juſtice where the action is; the 
huſband ſhall have all her property during the coverture, and her 
anſwer in the preſent cauſe without her huſband will be nugatory, 
for no decree can be made againſt her alone; and I therefore inſiſt 
that this appearance by the wife alane is void in point of law, and the 
attachment againſt her is irregular, and therefore the taking the 
bail-bond was under a dur much greater than a dureſs in a private 
caſe, as being done under the ſanction of this court. 


2dly, It is objected for the plaintiff, that the eme by appearing 
and praying time to anfwer, has waived all advantage ſhe might 
have taken of the irregularity, (if it be one:) to this I anſwer, that 
her anſwer in this caſe without her huſband will not (even) bind 
herſelf, much leſs can the court make any decree thereon to bind 


her huſband. 
4 On 
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On the other fide it was ſaid for the plaintiff, that the feme co- 
vert having entered her appearance, and prayed, and had time to 
anſwer, the queſtion now, is not how far the plaintiff can go on, or 
the court can proceed to a decree, but whether this court can diſ- 
charge her from theſe acts of her own ? 


This court is often under great difficulties by reaſon of the non- 
reſidence of parties in the kingdom, and therefore it will take all 
reaſonable and. equitable methods of extending its proceſs for relief 
of ſuitors; and this is the more requiſite to be done in this court 
where the parties to a ſuit are frequently more numerous than in the 
Jaw courts, where they are ſeldom ſo; and it is every day's prac- 
tice, in this court, to ſuggeſt in the bill that ſome of the parties are 
beyond ſea, and you cannot compel them to appear, and to proceed 
acainſt them and the 2 upon that allegation, The caſes of Bell 
and Hyde, Eg. Ca. Abr. 65. and Dubois v. Hole, ſhew that this 
court ought to extend its proceſs as far as poſſible to compel ap- 
pearance 


And of this opinion was the Lord Chancellor and Maſter of the 
Ralls, and held the proceſs of contempt regular and the appearance 
of the wife good both at law and in this court; to prove which, 
Lord Chancellor cited Styl. 475, Att Lee v. The Lady Baltinglas; 
and 1 Salt. 114. Carpenter v Fauſtin, ſhews that an appearance en- 
tred for the wife without the huſband is not void, and if ſhe alone 
be arreſted ſhe ſhall not be diſcharged, but upon common bail, and 
then new proceſs {hall go againſt the huſband with an idem dies given 
to the wife; ſo is 1 Mod. 8. The Maſter of the Rolis cited Norwood 
v. Stevenſon, Paſch. 10 Geo. 2. where the huſband refuſed to appear 
for his wife; ſhe was brought in, in cuſtody by a habeas corpus, and 
moved to be delivered to Fchn Dee and Richard Doe, which is tan- 
tamount to an appearance, and it was granted and ſhe diſcharged; 
this caſe proves that an appearance for the wife alone is not void in 


Jaw, 
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PPLICA TION being made to a judge for an order 


An agent's 
dll cannot be to tax an attorney's bill, he made an order for the taxation 
4 thereof, upon the uſual undertaking to pay what ſhould 
appear to be due thereupon; the perſon who obtained the 
order attended the maſter ſeveral times, but the attorney, whoſe bill 
it was, never attended ; and the maſter refuſed to tax the bill ex 
arte, becauſe it was a bill for agency; and now Mr. Lawſon moved 
that the Maſter might tax it ex porte; but per curiam, It is not 
within the act of parliament ; and the Maſter ſaid he never taxed a 
bill for agency in his lite, ſo the Judge's order was held to be itre- 

gularly obtained, 
Lamii verſus Sewell. B. R. 

A m—_— s FT HE plaintiff reſides at Dunkir#, and is a merchant there; 
— — 4 | Mr. Bene moved he might give ſecurity for coſts, or that the 


for coſts proceedings might ſtay until he did fo. Sed per curiam, This was 
refuſed, becauſe it would affect trade, and be excluding foreigners 
from obtaining juſtice in our courts, and is never done but in actions 
qui tam, Sc. And they cited Plumtree v. Maſon, wherein this was 


refuſed. 
| Rex ver/us Epiſcopum Elienſis. B. R. 
—_ ULE to ſhew cauſe why a mandamus ſhould not go to the 
is the viſor Biſhop of Eh, commanding him to hear an appeal made to 


of a college, him as viſitor of Trinity college in Cambridge, by Doctor Edword 
the court will J. n, who has therein complained that he has been wrongſvlly 


— deprived of his ſenior fellowſhip in the college, contrary to the 


_ has it p ſtatutes thereof, made upon affidavits that the Bbg declined hearing 
demie the appeal until he could be ſatisfied that he had a right to vili 
whethera the college | 
mandamuslics 
to à viſitor of 
4 college. 


Upon 
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Upon ſhewing cauſe Doctor Vernon grounded the Hiſtop's right 
to viſit upon a body of ſtatutes given to the college by Ed. 6. for 
the government thereof, wherein among other things the Bp of 
Ely, for the time being, is to be the viſitor of the college, and Docter 
Vernon ſwears in his affidavit that he believes theſe ſtatutes of Ed. 6. 
are the ſtatutes which are binding upon the college, and to a true 
copy of them taken out of a book in the hands of the Biſop which 
appears to be ſigned by the King and his commitſtioners, but has 
not the great ſeal to it. 


On the other fide againſt a maxJamms it appeared to the court 
that theſe ſtatutes of Ed. 6. have never been put in ure; that the B.- 
{xps of Ely for 200 years laſt paſt have not viſited this college; 
That theſe ſtatutes are no where inrolled, that another body of ſta- 
tutes were given to the college by Queen Elix. in which thoſe of 
Ed. 6. are not taken notice of, although contradictory in many in- 
ances; the college annually on the 167 of December commemorate 
their founder and benefactors, and among the reſt the preacier 
from the pulpit only ſays of Edward the 6th that he confirmed his 
father's grant, but when he comes to Qneen £/12abeth he lays, 
« ſhe gave us the flatutes by which wwe are gyverncd.” Beſides, all 
the members of the college take an oath that they will obſerve and 
keep the ſtatutes of Quern Elizabeth; and the book of the ſtatutes of 
Ed. 6. nor any copy of it, is to be found among the archives of 
the college, nor does it appear they were ever received by the col- 
lege, or that the Biſhop of Eꝶ has ever acted as vilitor, 


Lee Chief Juſtice: It appears from the «afidauirs laid before the 
court that there has been an appeal to the H:/hop of Ely as viſitor; 
that the Bi/Lop has declined exercifirg any viſitatorial power in order 
to take the opinion of this court whether he has any right to exerciſe 
it, and the affidavits only go to belief that the biſhop is viſitor; on 
the other fide it appears that theſe pretended ſtatutes of Edward 6. 
are found in the hands of the Br/bop, without the great ſeal, and 
not in dhe college, and that the Br/bop never viſited the college, 
and this is to induce a belief that there are no real ſtatutes of Ed. 6. 


This is a controverted queſtion, and it is not at all clear to the 


court who is viſitor; and if we had ſeen and read all the ſtatutes _ 


of this college, we have no authority to determine 


'tat being the proper province of a jury. _ 


I ſhall give no opinion whether a mandamus to a viſitor of a col- 
lege be proper in any caſe whatever, it being a queſtion which has 
never yet been determined; Uſher's caſe, 5 Med. 452. comes the 
neareſt to the preſent caſe, wherein the then moſt eminent counſel 
at the bar were concerned, Serjeant right, (afterwards Lord Keep- 


3 cr) 


who is viſitor, 
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er) Cooper and Pratt for the mandamus to a viſitor of univerſity col. 


lege in Oxford, and Northey, Harcourt, and Sir Barth. Shower againſt 


it; and though the court was moved ſeveral times, yet at laſt they 
would do nothing in it. | 


It is well known that this court cannot grant a mandamus to com- 
pel any perſon to exerciſe a juriſdiction, » hich that perſon is not 
molt clearly and certainly appointed to, and bound by law to exer- 
ciſe; and it would be moſt unjuſt to grant a mandamus to the Hr/hop 
in this caſe, who ſeems to decline the right of being viſitor; for if 
he really has no juriſdiction he might be put to great trouble and 
expence by a prohibition. This is not like application to be admitted 
into corporations to try particular rights, but is to command a man 
to exerciſe a juriſdiction which he himſelf knows not whether he 
has any right to it or not; and no inſtance can be found where the 
court ever granted a mandamus to a perſon to exerciſe a juriſdiction, 
which it was doubtful whether he had power to exerciſe or not, 
and therefore I am of opinion the rule ought to be diſcharged. 


Wright Juſtice ad idem. 


Denniſen Joſtice : This caſe is very different from the caſes of 
mayors, &c. tor it it appears doubtful whether a man be duly elected 
mayor or not, the court will grant a mandamus to try it. I ſhall 
give no opinion whether a mandamus in any caſe ought to go to 
a viſitor of a college, but Judges have always been diſpoſed not to 


meddle with theſe private donations. 


If we grant this mandamus we muſt ſuppoſe the Brbop is viſitor; 
when ſuch a ſuppoſal may be falſe, for the Bp does not tell us 
he is viſitor; and if we ſhould grant the writ and the crown be vi- 
ſitor, might not the Attorney General come for a probibition, fo that 
this court would be acting moſt abſurdly by commanding and 
prohibiting a man to exerciſe one and the ſame juriſdiftion ; why 
then does not the E:/hop proceed to determine upon the appeal, and 
if the crown has a right as viſitor the Attorney General may come for 
a probibition, and the matter may be properly tried. 


Foſter Juſtice ad idem. 
Rule diſcharged. 


Simmonds 
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Simmonds verſus Middleton and another, the bail of 
Parminter, B. R. 


lruary 1748. 


Before the writ of error was brought, vig. on the 26th of April 
3748. 4 capias ad ſatigfaciendum was left with the ſheriffs of London 
in order to have a non eſt inventus againſt the defendent Parminter 
returned thereupon and to ground a ſcire facias againſt the bail; 
on the 27th of the ſame April the writ of error was allowed, and 
notice thereof given the 3<th, which depended in the houſe of Lords 
until Feb. the 22, 1749. when the judgment was affirmed, where- 
upon the plaintiff ſued out a ſecond ca. /a. againſt Parminter, teſted 
the 13th of February 1748. returnable the firſt return of Eaſter 
term 1749. Parminter then filed a bill againſt the plaintiff in the 
Exchequer, and thereupon obtained an injunction, which was not 
diſſolved until December laſt, when the plaintiff ſued out the firſt 
ſcire facias againſt the bail, teſted the laſt day of laſt Mzrchaelmas 
term, and returnable the firſt return of laſt Hilary term, whereupon 
a nichi] was returned, and thereupon the ſecond ſcire facias againſt 
the bail was ſued out, teſted the firſt day of Hilary term laſt, and 
returnable on the o&Fave of the purification, which was the gth of 
February, and the defendants (the bail) not appearing, a ichil was 
alſo returned upon that writ, and upon the laſt day of /aft term 
the bail came late at night and obtained a rule for the plaintiff to 
ſhew cauſe why the ca. Ja. againſt the bail and the proceedings on 
the /cre fuctas ſhould not be tet aſide. 


And now upon ſhewing cauſe, the court held the firſt ca. ſa. 
ſued out before the allowance of the writ of error was regular, al- 
though the ſheriffs could not have arreſted Parminter thereupon 
after notice of the writ of error; and as it appears that the fir(t 
ca. ſa. is row returned non eſt inventus, we will ſuppole it 
might be ſo returned after the writ of error was ſpent, nothing ap- 


pearing to the contrary, and therefore it is regular; as to the 2d 


ca. Ja, we have no occaſion to ſay any thing upon bat, here appears 
one ca. ſa. regularly iſſued, returned and filed, and that is ſufficient 
to ground the ſcire facias againſt the bail, and therefore the rule 
muſt be diſcharged, which was accordingly , diſcharged upon the 
:6th of May 1750. and the ſame day execution was awarded againſt 
the bail, although they ſurrendered Parminter in diſcharge of them- 

ParT I, 2 2 2 ſelves 


HIS was an action by original writ wherein the plaintiff oh- Prader. 
| tained judgment againſt the principal, which was affirmed iu tegaed © 
g 5 proceedings 
upon a writ of error in the houſe of Lords upon the 22d day of F- againſt ball. 
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ſelves upon the ſame 26 of May after the riſing of the court before 
a Judge at his chambers, 


— mn ug And thereupon the bail came again to the court this term, and ob. 
cipal the - tained a rule to ſhew cauſe why the award of execution apainſt them 


quarto die of ſhould not be ſet aſide for irregularity, upon an ait that the 


f 1 
— e principal was rendered to priſon upon the very day whereupon the 


ſcire facies ſe- former rule to quaſh the /crre factas's was diſcharged, and upon an 
dente cura. ,#davit that they had the defendant Parminter ready to be ſurren- 


k a 4; Ang 
400 late alter. fred at the ball the laſt day of laſt Hilary term, in caſe the court 


wards, even had not then made the ſaid rule to thew caule why the Vie fo- 
the ſame day. g, ſhould not be quaſhed ; Sed per curtam, The bail are now 
fixed abſolutely with the damages and coſts, for they ought to have 
rendered the defendant upon the 207 of May, fitting the court, and 
they came too late to a Judge's chambers after the court was riſen; 
and in ſtrictneſs as the proceedings are regular, they were fixed upon 
the guarto die of the return of the 2d ſcire focras, which was the 
laſt day of laſt term after the court was riſen ; and ſo the rule to 
ſhew cauſe why the award of execution ſhould not be ſet aſide, was 


alſo diſcharged. 


Thruſtout of the demiſe of Small ver/us Denny and 
others. In C. B. 


Baron ſeiſed H JECTMENT, of lands in Suidlund in the county of Suffolk; 
dt 


- = N upon the trial the following caſe was made for the judgment 
feme ſeiſed in of the court: That Henry Tampion being ſeiſed in fee of certain 


fee of lands in lands in Som-r/ham in the county of Suffolè, and Mary Hamm:n be- 


— ing ſeiſed in fee of lands in Swilland (being the lands in queſtion) 


the whole to by indentures of leaſe and relcaſe of the 23d and 24th days of Fune 
the baron for 1727. in conſideration of a marriage then ſhortly afterwards to be 


wn wp og r had between the ſaid Henry and Mary, did releaſe and convey unto 


for life, re- James Hailes and Samuel Dynes and their heirs the lands in Sw. 


1 now in queſtion, and the lands in Somerſbam, to the ules following, 
ofthe mar- (that is to ſay) as to the lands in Sw]. land, to the uſe of the ſaid 


riage for ſuch Mary in fee, until the ſolemnization of the ſaid then intended mar- 


tt bh - g 
an — ag riage, and as to the lands in Sonierſham to the uſe of the ſaid Henry 


ſhall appoint, in fee until the ſolemnization of the ſaid marriage, and from and 
and for want of 

ſuch appointment, to the children equally and their heirs as tenants in common, and for want of ſuch iſſue, 
to ſuch perſons and uſes as the feme ſhall appoint, and for want of ſuch appointment as to the lands in C. to 
the heirs of the feme, and as to the lands in A, to the hei's of the Baron. Baron dies leaving one ſon only, 
the feme appoints the whole to him by her will, but if the ſon dies without iſſue, and under 2 1, ſhe appoints 
the whole to ſtrangers; he dies under age and without iſſue ; this is either a good appointment, or, if it be 
not, is a good executory deviſe of the feme's reſulting uſe in the lands in C. and therefore quacung; Via 
data, the heirs on the part of the feme have no title to the lands in C. But if the appointment be bad, the 


heir ex parte the Baron has title. aft 
er 
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after the marriage, then as to all their lands both in Silland and 


gymerſtam to the uſe of the ſaid Henry for his life, and after his de- 
ceaſe to the uſe of the ſaid Mary for life in bar of dower; and after 
the deceaſe of the ſurvivor of them, then to the uſe of ſuch child and 
children of the body of the ſaid Mary by the ſaid Henry to be be- 
-otten, and for ſuch eſtate and eſtates, and ſubject to ſuch powers, 
proviſoes, conditions and limitations as the ſaid Mary, notwithſtand- 
ing her coverture, ſhall by any writing under her hand and ſeal, 
or by her laſt will and teſtament in writing, atteſted by three or 
more credible witneſſes, limit, direct and appoint the tame ; and 
for want of ſuch limitation, direction and appointment, to the uſe 
of all ſuch children on the body of the ſaid Mary by the ſaid Henry 


to be begotten, and his, her and their heirs, equally as tenants in. 


common; and for want of ſuch iſſue, to the uſe and behoof of ſuch 

rſon and perſons, and for ſuch eſtate and eſtates, and under ſuch 
roviſoes, conditions and limitations, and in ſuch fort, manner and 
form, as the ſaid Mary Hammond, during her ſaid coverture, or at 
any other time, and as well married as ſole, ſhall, in and by her 
laſt will and teſtament, or by any other writing or writings, deed or 
deeds, under her hand and ſeal atteſted by three or more credible 
witneſſes, give, order, diſpoſe, declare, limit or appoint the ſame 
or any part thereof; and as the ſaid eſtates ſo to be appointed (if any 


ſhall happen to be) ſhall reſpectively end and determine, and for 


want of ſuch gift and appointment, then as for and concerning the 
premiſſes in Swilland, (now only in queſtion) with the appurtenan- 
ces, or ſo much whereof no ſuch diſpoſition ſhall be made, to the 
uſe of the right heirs of the faid Mary for ever, and as for and con- 
cerning the lands in Somerſham, or ſo much thereof, whereof no 
ſuch gift or diſpoſition ſhall be made, to the uſe of the right heirs 
of the ſaid Henry Tampion for ever: That the ſaid marriage ſoon af- 
terwards was had, and Henry Tampion thereupon entered into all 
the lands and was ſeiſed under the ſettlement, and died in 1729. 
ſeiſed of the lands both in Somerſbam and Swilland, leaving the ſaid 
Mary his wife and one only child by her, Henry. 


That Mary the widow upon the death of her huſband entred into 
all the lands both in Somer ſham and Suilland, and was ſeiſed thereof 
under the ſaid ſettlement; and being fo ſeiſed, by her will of the 2 5th 
of November 1733. properly atteſted, gave and deviſed unto Henry 
Tampion her ſon and his heirs for ever, all the lands in Swilland and 


Somerſham; but in caſe her ſaid ſon ſhould die before his age of 21 
years, and without iſſue, then ſhe gave the ſaid lands in Sw/land to 
her brother Joſeph Clarke and Ann Procter her ſiſter, the wife of 


Boycatt Procter, and to their heirs for ever, as tenants in common ; 
and upon the like contingency ſhe gave the lands in Somerſbam unto 
Sbearcroft and Hailes, and their heirs, as tenants in common. 

| That 


er 


ER”: 2 _ = 
— > = — — ; - 5 I" — — L = 
= ip ht 42 22 — — DP . - : 1 x — 
—— — — — au 2 228. . y 2 2 I 2” vn - $2 - — _ * 
— _— 8 . . — 2 — 7 22 — — — — — Rk I . 422 + — — A 
* —_ : TI>> 8 
wo 8 : SAS Sxct"__ - 1 — b i 
= * : 
— = - Ms” a 8 = — 2 * 6 
N 2 r — 4 S=# + „ r n . * 5 &.. 3 - 6 SS N 1 — — - 
: "SOX: 822 — - : 
ww DES . . ora A * — q n - — * pe _ 
b * 3. n — U — = 3 212 — 8 
— N a 4 — 


Eaſter Term 23 Geo. 2. 1750. 2h 


That the ſaid Mary having fo made her will died ſeiſed of al 
the lands in Swrland and Semerſham in 1733. leaving her ſon and 
only child Henry an infant. 


That Henry the fon upon the death of his mother entred into al 
the lands in $wr/land and Somerſbam, and was ſeiſed thereof as the 
law requires, and afterwards in the year 173. died ſeiſed thereof, 
under age and without iſſue. 


That Small the leſſor of the plaintiff is heir at law to Mary the 
mother of Minty the ſon, and heir to Henry the ſon on the part of 
his mother, and the defendants claim title and are in poſſeſſion of 
the lands in Smilland now in queſtion under the will of Mary. 


After ſeveral arguments at the bar, the court gave judgment for 
the defendants, and were all clear of opinion that whoever had title 
to the lands in Suilland, the heir of Henry the ſon ex parte materna 
had none. | ; 


Many objections were taken to this appointment to Clarke and 
Profor upon the contingency of Henry the ſon's dying without iſſue 
and under age, as not being warranted by the power under the ſet- 
tlement, but the whole court agreed that if it could not operate as 
an execution of the power under the ſettlement, yet it was good 
as an executory deviſe to paſs all the mother's interelt, and therefore 
they ſaid if the lefſer of the plaintiff claimed by deſcent as heir to the 
mother Mary, the had deviſed her eſtate away, (if ſhe had any) 
and if the limitations to Henry and his heirs took place under the 
ſettlement for want of appointment, Henry the fon, in that calc, 
would take a fee by purchaſe, and then his heirs on the part of his 
father would have title, ſo that it was impoſſible that the leſſor of 
the plaintiff as heir on the part of the mether could have any title. 


But although the court held this to be a clear caſe againſt the 
plaintiff, and that the defendants being in poſſeſſion intitled them to 
have judgment, yet they doubted how far their title could be main- 
tained if they had been plaintiffs in this ejectment, or if the queſtion 
had now between them and the heir on the part af the father, 


This doubt aroſe upon the limitation in the ſertlement after the 
wife's eſtate for life, To the uſe of ſuch child and children on the 
< body of the ſaid Mary by the ſaid Henry to be begorten, and for 
t ſuch eſtates, Ec. as ſhe thould appoint”; and upon the argument 
for the plaintiff it was contended, that as there was iſſue of the 
marriage, the conditional appointment over to ſtrangers was not 
made in ſtrict purſuance of the power, and was therefore a void ex- 
ecution thereof; that all powers are to be ſtrictly purſued; and the 
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only power given to the mother, in this caſe, was, to diſtribute the 
eftate among the children, if there ſhould happen to be more than 
one, in ſuch proportions as ſhe thought proper; that ſhe might give 
an eſtate to one for life, to another in tail, and to a third in fee, but 
that ſhe was obliged to depart with the whele /ee-fimple among them, 
and if there was only one (which was the caſe) that ſhe muſt give 


the «whole to that one, and had not power to limit a partial fee as 


ſhe has done; this was compared to a cafe which frequently hap- 


ens in courts of equity, where a ſum of money intended as a pro- 


viſion for younger children is left to the diſtribution of a father or 
mother to be proportioned as they think proper, in which caſe it 
was inſiſted that when there is only one child, that child would in 
equity be intitled to the whole. 


It was further inſiſted, that the manifeſt intention of this ſettle- 
ment appeared to be, that the children of the marriage ſhould, at 
all events be provided for, after the death of the mother, and that 
this intention would be intirely defeated if the mother ſhould be 
conſtrued to have had a power to appoint to an only child a leſs 
eſtate than an abſolute fee- ſimple, for ſhe might then have given him 
an eſtate for years, or for a day only, and fo leave him totally un- 
provided for; to this it was anſwered, that if there were more chil- 
dren than one it was agreed that the mother might appoint to which 
ſhe pleaſed the whole fee-fimple, in which caſe ſhe would leave the 
reſt without any proviſion at all, and therefore it could not be the 
intention of the ſettlement that all the children ſhould be provided 
for in all events ; that in this caſe however the mother had made 
a ſufficient proviſion for the child, for Henry the ſon was by the de- 
viſe to take the whole fee-ſimple abſolutely, unleſs he died without 
iſſue and under 21. | 


It was further contended for the plaintiff, that if the power was 
not properly purſued, Henry the ſon in this caſe could not take an 
eſtate in fee by the next limitation for want of ſuch an appointment, 
which is * to the uſe of all ſuch children on the body of the ſaid 
* Mary by the ſaid Henry to be begotten, and his, her, and their 
* heirs equally as tenants in common; and for want of ſuch iſſue, 
* &c.” for that the words in the ſettlement ** jor zan of ſuch i/ue”, 
re{trained the eſtate to the children, and their iſſue, and made it an 
eſtate- tail; that therefore, as Henry the ſon died without iſſue, the 
plaintiff had title as right heir of Mary, for that this was not a good 
will to paſs any future intereſt by way of executory deviſe. 


But as to theſe two points it was reſolved by the court, firſt, That 
this was a good executory deviſe, as it depended upon a contingency 
to ariſe within the compaſs of a life then in being; and a2, That 
the meaning of the words * for want of ſuch iflue” in the ſettle- 
PART l. 4 A ment, 
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ment, was only that the limitation to the children and their heirg 
could only take place for want of the wife's appointment under the 
firſt power, and that the next power given to the wife could only 
take place for want of ue of the marriage; and /urnetf Juſtice de. 
clared that theſe words did not create an eſtate-tail, but only mage 
the wife's ſecond power of appointing depend upon a contingency 
with a double aſpect. 


n, = 


No opinion vas given upon the queſtion as to the validity of this 
appointment, is at could no way affect the preſent plaintiff, 
but could only be à queſtion between the heir of the part of the fa- 
ther, and the devilſces, for if the power was ſo far illegally purſued 
as to let in the next limitation to the children and their heirs for 
want of an appointment, then the heir ex parte paternd would have 
title, but if it was ſo far well executed as to prevent the ſubſequent 
limitation from taking place, the remainder of the eſtate would 
either go over with the laſt limitation of the fee to Mary, or whatiz 
not ſettled in the releaſe would be veſted in her by way of reſulting 
uſe as to the lands in queſtion; in either of which caſes the title 
would be in the deviſees. The court gave judgment for the defen- 
dants, and ordered the p»//ea to be delivered to them, and that the 
plaintiff ſhould pay them colts of nonſuit. 
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N. B. John Tumpion the eldeſt brother of Henry Tampion the fa- 
ther, uncle to Henry the fon and heit at law to them both, brought 
an ejectment in C. B. for all the lands both in Somerſham and Swit- 
land, which was tried at the Lent aſſizes at Bury in 1743. and by 
the conſent of the parties a caſe was made upon the very {ame ſet- 
tlement and will for the opinion of Mr, Juſtice Burnett, before 
whom the caſe was argued at his chambers, and he was of opinion 
as to the lands in S-merſham which moved from Lenty Tam: the 
father, and whereot Mary could have no reſuting ute, that {he had 
no power to diſpoſe thereof, and determined that Foun Tampic the 
heir both of Heury the father and the Jon ſhould recover the 1. 1s 
in Scmerſcam; but as to the lands in Swwland he was of opinion i.12t 
if it was a doubt whether her appointment over was good or not, 
yet that as they moved from her, the had a reſulting uſe therein up- 
on the death of Heuty the fon without iſſue and under age, which 
ſhe had power to diſpoſe of, and as to thoſe lands gave his opinion 
for the deviſees, that they took them by way of executory deviſe 

- of her reſulting intereſt ; but notwithitanding this opinion of a 
dee he d fipgle judge, Ic Tampion has ſince brought another ejectment 
mes 2 4 in B. R tor the lands in Swlland, which was tried at Bury jumnmer 

> Row des 17.6. when a Cale was made as above for the opinion of the 
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Neal, of the demiſe of the Duke of Athol, vegas 
Wilding & al'. B. R. 


N ejectment, after a ſpecial verdict and three ſolemn arguments... 
it was adjudged by the whole court that where tenant in tail tal of the gift 
male the reverſion in the crown (anne 5 Hen. g.) before the far. vt the crown, 
3&8 35 Hen. 8. ſuffered a common recovery with fingle voucher, ng: naked 
the recoveror thereby gained a baſe fee which will be determinable ſuffers a com- 
whenever there ſhall be a failure of iſſue male, that this baſe /ee mon recovery 
. . . . . . defore the 
is decendible and alienable, that the iſſue in tail are thereby com- ,, H. 8. he 
pleatly barred, and the ancient reverſion is ſtill in the crown, which gains a baſe 


may come into poſſeſſion and take place whenever there ſhall be a —— 


failure of iſſue. able ſo long 
as there is 


ilue in tail, and the reverſion is ſtill in the crown. Bro. Tail 41. Cro. Car. 430. Plowd. 555+ a. dit. per 
Manwood. 1 Leon. 85. as to remitter. 


The lands in queſtion were part of the lands which Hen. 7. 
ranted to Sir Thomas Stanley in tail male, whereof Thomas his grand- 
jon Earl of Derby ſuffered the common recovery, 5 Hen. S. and 
thereby gained a baſe fee, which deſcended to Chartes Earl of Derby, 
who (after tat. 4 Fac. 1. touching the eſtates and controverſy in the 
Derby family) levied a fine of the lands in queſtion, under which 
the defendants claim as purchaſers of the bale tee. 


The court reſolved that the az, 4 Jac. enacted with the conſent 
of the parties therein mentioned, made no alteration in the beſe fee, 
which was then in exiſtence; that the crown or parliament gave 
nothing thereby, but only by confent of the family new modeiled 
the baſe fee, which is deſcendible and alienable fo long as there are 
heirs male of the family. 


The leſſors of the plaintiff claim under a family ſettlement con- 
firmed by parliament by the faid private at. 4 Fac. 1. and it was 
contended that by that ttatute theſe lands in Brotherton in Lancaſirre 
were made unalienable by the iſſue in tail; that in caſe of a deed, it 
was admitted it would have been otherwiſe ; but the court reſolved 
the contrary as afore is ſaid, 


It was objected that the verdict found the fine was levied tempore A fins s 
Car.2. before the King's juſtices in the court at Lancaſter, but it is found by a 
not found who thoſe juſtices were, whether they were ſcuh juſtices eee 
as had power to take the fine; but fer curiam, We will preſume ho juice of 

the court of 


the county palatiae of Lancaller, the court will preſume they were juſtices who had power to take tne nue. 


them 


— —— — — — — 
- 
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them to be ſuch juſtices as had power by ſtatute to take fines in the 
county palatine, as the contrary does not appear. 


. 


The recovery here in 5 Hen. 8. makes the difference between this 
caſe and Murray v. Eyton, T. Raym 338. Sir T. Jones 237. S. C. 
there was no recovery, only a fine by tenant in tail with reverſion 
in the crown, after fat. 34 Hen. 8. Judgmeat for the defendant, 


Trinity Term 


24 Geo. 2. 1750, 


Beck, on the demiſe of Hawkins verſus Welſh. B. R. 


mortgages for opinion of the court upon this ſhort caſe; Thomas Grundy 
* . being ſeiſed in fee tail of the lands in queſtion, made 2 
—— dies mortgage thereof to the defendant for a term of 500 years, 
without ſuf- without havinz ſuffered a recovery, and afterwards became a bank- 
fering # every, rupt, and died before the bringing this ejectment; the leſſor of the 
the aſlignee of plaintiff is the aſſignee under the commiſſion of bankrupt, and claims 
the bankrupt title under the at. 21 Jac. 1. c. 19. ſec. 12. which enacts, * That 
2 of <* the commiſſioners of bankrupt ſhall have power by deed inrolled 
the mortgage “ to grant and fell all manors, lands, tenements or hereditaments 
by the det. « whereof any bankrupt is, or ſhall be ſeiſed of any eſtate tail in 
1 iz, Fpoſſeſſion, reverſion or temainder, for the benefit of the creditors 
„% of ſuch bankrupt. And that ſuch grants and ſales ſhal] be good 
« jn law againſt ſuch bankrupts, the iſſues of their bodies, and 
e againſt every perſon claiming any eſtate, right, title or intereſt 
„ under ſuch bankrupts, and againſt every perſon whatever whom 
% ſuch bankrupts, by common recovery or otherwiſe, might cut 
«© off or bar from any remainder, reverſion, rent, profit, title or 


« poſſibility into, or out of any the ſaid manors, lands, tenements or 
* hereditaments. 
. This 


Tenant in tail | JECTMENT, verdict for the plaintiff ſubje& to the 


Trinity Term 24 Geo. 2. 1750. 277 


This caſe was twice argued at the bar, and two queſtions were 
made; ½, Whether, if Thomas Grundy bad ſuffered a recovery, it 
would not have let in this mortgage for 500 years ? 


6 


a0 iy, Whether the ſtatute does not operate as a common recovery 
to all intents and purpoſes ? 


As to the firſt queſtion it was reſolved by the court clearly, that But if he had 
if tenant in tail makes a leaſe or mortgage for years, or charges the — cnt 
land with any other incumbrances, and afterwards ſuffers a common would have 
recovery, that ſhall let in all the incumbrances ; and the reaſon is, let in the 5 
that whatever act binds the tenant in tail himſelf, ſhall bind the re- cad. 
coverors, or the perſon or perſons to whoſe uſe the recovery is ſuf- brances 
fered; for he who recovereth cannot ſay that be againſt whom he 
recovered had but an eſtate in tail. Poph. 5, 6. and the court ſaid 


this is the law beyond all doubt, 


As to the ad queſtion, They held that the ſtatute of 21 Fac. 1. 
c. 19. / 12, was made for the benefit of creditors who had no ſpe- 
cific lien upon the Jands of a bankrupt, and not for any particular 
creditors who relied upon the title they accepted of; that tenant in 
tail without ſuffering a recovery could only affect the eſtate for his 
life, and he being now dead the mortgagee's title is at an end, and 
this ſtatute never intended to put the prior incumbrancers on an 
eſtate-tail in a better caſe than they would otherwiſe have been if F 
the ſtatute had never been made; it would be very ſtrange to ſay * 
that this ſtatute which was moſt plainly made for the general 9ene= 
fit of all the creditors ſhould have an effect which is quite contradic- 
tory thereto, viz. to make good a defective title to a particular cre- 
ditor, it is impoſſible the legiſlature could ever intend any ſuch thing 
ſo without ſaying any more; though this be a new cale, yet we 
are all clear of opinion that judgment muſt be for the plaintiff. 


Gunn ver/us Mackhenry. B. R. 


HE plaintiff levied a plaint in an action of debt in one of the phinti de- 
courts of the city of London for goods fold, board and neceſ- clares in the 


: 5 * . . city court in 
faries, made an afticavit that 30 J. was owing to him from the de- CE 


fendant, and held him to bail, and declared in the city court in cefft ſolvere, 


debt upon a cencaſſit ſclvere according to the cuſtom of the city, de . 
removed by 


The action being removed into this court, by habeas corpus, the —.— 
defendant puts in bail above, and the plaintiff declares here de neu 3 a 
in an action upon the caſe upon ſeveral promiſes, proceeds to final — his 
judgment, and to a ſcire factas againſt the bail; and now it is ob- bel, for it is 
jected on behalf of the bail by Mr. Hume Campbell, that the original — 
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laint below being in an action of 47%, and the plaintiff having de- 

Clared here in caſe, has thereby loſt his bail. Sed per curiam, This 
is the very ſame cauſe of action, and if the plaintiff had declared 
here in debt upon a concęſſit ſo vere, the defendant might have waged 
his law, which he could not have done in the city court; and we 
are all of opinion the bail are liable. | 


— 


Cheſter ver/us Upſdale. B. R. 


* 


Q_ Whether a l E defendant being arreſted for a debt at the plaintiff's ſuit 
— ag moved the court to be diſcharged out of cuſtody upon com- 
privileged mon bail upon his own affidavit only, wherein he ſwears that he 


from arreſts. entred into the ſervice of Lord Willoughby de Brooke in Tune laſt as 
his game-keeper of his manors in Samer ſetſbire, and has ever ſince con- 
tinued, and now is in his Lordſhip's ſervice, and that by order of 
his Lordſhip he had been attending him in ſeveral counties in Eng- 
land, and is charged with buſineſs he has to be done for his Lord- 
ſhip, which he ſwears he cannot execute becaule he is detained by 


the arreſt. 


Per curiam, Before the flat. 12 & 13 V. 3. c. 3. the way was 
for perſons intitled to privilege of parliament to ſue for ſuch writ; 
and in Pitt's caſe, Camyns 441. although the Judges were of opinion 
that he was intitled to privilege of parliament, and diſcharged him 
upop motion, yet Lord Hardwicke Chief Juſtice then expreſſed 
himſelf to this effect: *I defire it may be underitood, that we do 

Vid. Claten- « not determine that the court is bound, in every inſtanceof this kind 
on's Hiit 12 | . 
Rebell. lib, 4 that may hereafter happen, to diſcharge perſons { who may claim 
fol. 297. 410 privilege) upon motion, without a writ of privilege, but we hold 
ren ann® e jt diſcretionary in the court, either to proceed by this method, or 
„e by writ, as the n: d particular circumſlances of the caſe 

y writ, as the nature and particular circumſtances of the ca 

« ſhall appear to induce the legal diſcretion of the court,” And 
this brings us to conſider, whether in the preſent caſe there is ſuffi- 
cient evidence laid before the court to induce us to grant this motion; 
and ve all think there is. not; for if the defendant is really and truly 
in the ſervice of Lord Willougbly de Broke, and is neceſſarily em- 
ployed about his eſtates and manors, there ought to be an affidavit 
laid before us what, and where thoke eſtates are, and that his Lord- 
ſhip is in poſſeſſion of ſuch eſtate or manor, and that the defen- 
dant is game-keeper in ſuch manor; we give no opinion whether this 
defendant is intitled to privilege of parliament or not; but by an 
order of the houſe of Peers of the 28th of June 1715. which ſeems 
to be a declaration of their privileges, we conceive that at order 
does not extend to privilege all their menial ſervants from arteſts, 
but only ſuch as are neceiiarily and properly imployed about their 
eſtates, and abcut their perſons; that therefore as this is the ſenſe 
I | of 


eee 
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of the Lords themſelves of their own privileges, we ought to have 
proof laid before us that this defendant is neceſſarilyand properly 

imployed about the eſtate of Lord J/iloughby ; and therefore the 
rule to ſhew cauſe why common bail ſhould not be accepted muſt 
be diſcharged. N. B. Lord Willoughby de Brooke ſat in court while 
this motion was made and debated, with his bat on, upon the bench 
next to the junior Judge, and after the motion was over, ſtood up 
with his hat ſtill on,. and ſpoke ſomething to the court, which [ 
could not hear; but I heard Lord Chief Juſtice Lee tell him, (with 
{ome warmth) that he did not behave with proper decency to the 
court; whereupon Lord Willoughby de Brooke begged pardon of the 
court, and pulled off his hat. 1 


Rollin ver Mills. B. R. 


CTION upon a foreign bill of exchange; and in order to . | 
A hold the defendant to ſpecial bail, one Peter T. of London, Wust king of 
merchant, maketh oath, that the defendant M/s is indebted to the zfidavit t 
plaintiff Rollin in a certain bailable ſum of money by virtue of a ow | 
of exchange indorſed by the payee to the plaintiff, as appears by the fendant to 
ſaid bill and indorſement, and that Mis the defendant accepted the ſpecial bail. 
bill, but had refuſed payment; that the bill was proteſted, and 
though the affidavit was poſitive that the defendant had accepted 
the bill, yet the court on hearing counſel on both ſides ordered 
common bail, becauſe the afidavit only ſwears that the defendant. 
is indebted, as appears by the ſaid bill, &c. An the caſe of Man- 
feld v. Ferguſon, Mic. 16 Geo. 2. B. R. was exactly like to this; 
and in Hil. 19 Geo. 2. a third perſon ſwore that defendant was in- Ane 121, 
debted to plaintiff in 800 J. as appeared by an account ſtated under 231. 
the defendant's own hand; Mr. Henley moved that common bail 
might be accepted, which was ordered accordingly on hearing the 
other fide; and the court ſaid that ſuch affidavit is inſufficient, when. 
it ſays, As appears by ſuch a note, bill or bond, Sc.“ and this 
balance of account may have been diſcharged for any thing this 


third perſon knows, Vide 2 Stra. 1226. 
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Taylor verſus Bird. B. R. 
A man binds D EB T on a bond, defendant craves oyer, and ſets forth the 


— — condition, which was, That whereas a marriage is 


-his children ws ſhortly to be had between Samuel Bird and Mary Tay- 
—— 5 — % jar: Now the condition of this obligation is ſuch, that 


children, and if the ſaid Samuel ſhall give, bequeath or leave to the ſaid ary 
gives theeld- ** 200/. for her own benefit, or, if the ſaid Mary ſhall die before 
_ _ te the ſaid Samuel, he ſhall leave unto the child or children of the 
the other *© ſaid Mary jointly 200 l. then this obligation to be void.”; which 
three ol. a- being read and heard, the defendant goes on and pleads, that the 
me i, nota ſaid Mary is dead, and left four children, and that Samuel Bird by 

formance his will gave to the eldeſt ſon an eſtate in land of more than the 
of the condi- value of 50 J. and to the other three children 50 /. a- piece to be paid 
Py to them as they ſhould attain their reſpective ages of 21. To this 


the plaintiff demurs. 


Per curiam, The plea is bad, for the giving the three children 
the ſeveral legacies of 50 J. a- piece to be paid at 21, and the landed 
eſtate to the eldeſt child, is not a performance of the condition; 
and there is a great difference between leaving the children 200/. 
Jointly, and giving them feveral legacies at 21, and it was intended 
that there ſhould be a benefit of ſurvivorſhip; and the land cannot 
ſurvive, beſides there is no preſent proviſion for the children, which 
was plainly intended to be made by the bond, therefore there mult 
be judgment for the plaintiff, 


The 


— 
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The Innholder's Caſe. B. R. 
CTION of debt upon a Agen *«« That every innholder be- — — by- gate 838 


ing entred as a brotherof the company, ſhall pay two ſhillings — — 
a year quarterly (to be applied to particular purpoſes for the benefit per ano. quar- 
of the company) under the penalty of five ſhillings per annum; the _ — 


breach aſſigned is, that the defendant has for four years next before not afign the 
the / of September 1749. been entred a brother of the company, days of quar- 
but has neglected to pay the two ſhillings per annum quarterly for — 
the ſaid four years, per quod actio accrevit. Objected in arreſt of 
judgment after a verdict, that no particular days are aſſigned for the 

quarterly payments to be made; but per totam curiam, The decla- 

ration is very well; and Deniſon J. ſaid it would have been good 

even on a demurrer. Poſtea delivered to the plaintiff. 


Dale ver/us Hall. B.R. 
AT ION upon the caſe againſt a ſhipmaſter or keelman who A boymen 


carries goods for hire from port to port; the plaintiff does not —— 
declare againſt him as a common carrier upon the cuſtom of the goods, 3 
realm, but the declaration is, that the defendant at the ſpecial in- deliver them 
ſtance of the plaintiff undertook to carry certain goods conſiſting of — = 
knives and other hardware ſafe from ſuch a port to ſuch a port, and dama 
that in conſideration thereof the plaintiff undertook and promiſed to — of 
pay him ſo much money, that the goods were delivered to the de- we Tat 
fendant on board his keel, and that the goods were kept io negli- enemies. 
gently by him that they were ſpoiled, to the plaintiff's damage; — | 
upon the general iſſue non aſſumpſit; this cauſe came on to be tried 238. 15 
before Juſtice Burnett, and the plaintiff proved the goods were all B o Wow 
in good order and clean when they were delivered on board, and . E 2g. 3. 2 25 
that they were damaged by water and ruſted to the amount of 241. 


this was all the plaintiff's evidence. 


For the defendant it was inſiſted at the trial, that as the plaintiff 
had proved no particular negligence in the defendant, that he might 
be permitted to give in evidence that he had taken all poſſible care 
of the goods, that the rats made a leak in the keel or hoy, whereby 
the goods were ſpoiled by the water coming in, that they pumped | , 
and did all they could to prevent the goods being damaged, which 
evidence the Judge permitted to be given, and thereupon left it ts 
the jury, who found a verdict for the defendant. 
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It was now moved for a new trial by Mr. Clayton and Mr. Erd 
for the plaintiff, who inſiſted that the evidence given for the ge. 


fendant ought not to have been received. 


Foſter (Juſtice) reported, that Burnett (Juſtice) was doubtfyl 
whether the evidence given by the defendant was admiſſible or not, 
and ſubmits that to the court: but if it was admiſſible, he is very 


well ſatisfied with the verdict. 


Sir Thomas Bootle and Serjeant Buotle for the defendant, inſiſted 
that this declaration not being upon the cuſtom of the realm, but 
upon a particular contract, and that the breach aſſigned being, that 


by the negligence of the defendant the goods were ſpoiled, that 


therefore negligence is the very giſt of this action, and the defendant 
has proved there was no negligence ; indeed if the declaration had 
been, that the defendant promiſed to keep ſafely the goods as well 
as to carry them ſafely, he muſt have kept them ſafely at all events. 


Lee Chief Juſtice : This is a nice diſtinction indeed; I am of opi- 
nion that the evidence given for the defendant was not admiſſible; 
the declaration is, that the defendant undertook for Hire to carry and 
deliver the goods ſafe, and the breach aſſigned is that they were da- 
maged by negligence; this is no more than what the laws lays, every 
thing is a negligence in a carrier or hoyman, that the law does not 
excuſe, and he is anſwerable for goods the inſtant he receives them 
into his cuſtody, and in all events, except they happen to be da- 
maged by the act of God, or the King's enemies; and a promiſe to 
carry ſafely, is a promiſe to keep ſafely. 


Wright Juſtice, of the ſame opinion. 


Deniſon Juſtice : The law is very clear in this caſe for the plain- 
tiff; the declaration upon the cuſtom of the realm is the ſame in 
effect with the preſent declaration; in the old forms it is, that the 
defendant ſuſcepit, &c. which ſhews that it is ex contraFu; in the 

reſent caſe the promiſe to carry ſafely need not be proved, the law 
raiſes it, the breach is very right that he not deliver them ſafely, 


but ſo negligently kept them that they were ſpoiled. 
Fefter of the ſame opinion; and a new trial was granted. 


N. Goff v. Clinkard, tried at the fittings in London after laſt Hilary 
term, before Lee C. Juſtice, was an action againſt a maſter of a 
thip, who undertook to carry goods from London to Amſterdam; 
the breach aſſigned was, that a puncheon of rum was ſtaved and 
loft to the plaintiff's damage; this was proved to be done by the 


defendant's ſervants in letting it down into the hold of the ſhip; 
2 and 


—— 


— _—_— 
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and though the defendant proved it was endeavoured to be let down 
into the hold with all poſſible care, yet by accident it was ſtaved; 
notwithſtanding this, the jury gave a verdict for the plaintiff agree- 
able to the directions of the Chief Juſtice, N. This caſe was cited 
by * Mr, Clayton in the caſe above. * Lore Chief 
C. B. in Ireland at the time of publiſting — 


Rex ver/us The Borough of Midhurſt. B. R. 


OTION for a mandamus to the lord of the manor of the Mandamus to 
burgh of Midburft and to the ſteward, to hold a court, and = — 1 
to the homage to attend that court and preſent certain conveyances Midburſt and 
of burgage tenements, which when preſented will intitle the purcha- 10 — homage 
ſers to vote for members of parliament and to other privileges there, — = 
Opears by affidavits, had been tendered to the homage, preſent cer- 


which, 1 " : tain conve 
and rejected by them at the laſt annual court in Auguſt laſt, = — pr 
Alors o 


The principal objection made at the bar againſt a mandamut is, burgage tene- 
that the homage, in this caſe, are not iuiſterial, but judicial offi- —— 
cers, and that it appears to the court they have already exerciſed their intitled to be 
judgment, and determined the conveyances tendred to them to be — —— 


hnululent, and therefore refuſed to preſent the ſame at the laſt court. — 


and to vote 
for members 


Lee Chief Juſtice : It appears to the court that this is an ancient + — 
borough confiſling of bailiff and burgeſſes, that theſe perſons as te- * : 
nants of the manor have a right by purchaſe of deſcent to become 
burgeſſes, and are intitled to vote for members of parliament, and for 
the bailiff who is the prefiding officer at elections, that a purchaſer 
cannot exerciſe this right of voting, before his purchaſe deed be 
preſented by the homage at a court to be holden for that purpoſe be- 
fore the lord of the manor, or his ſteward, that theſe conveyances 
have been duly executed and tendred to the homage, and that 
the homage rejected the ſame, looking upon them to be fraudulent. 


I am of opinion that the purchaſers when they tendered the con- 
veyances had jus in rem, vig. to be admitted burgeſſes, and to THE 
PRIVILEGE OF VOTING, Which, as Lord Holt ſaid in 4/bby and 
Witte, is not minima in lege, but a NOBLE PRIVILEGE ; and Þ think 
t would be a ſhame to the law to ſend theſe purchaſers to ſeek remedy 
in another court under a pretence that their purchaſe deeds are frau- 
lent; that is a matter which we cannot take notice of, or try 
at preſent, they have no remedy but by a mandamus, and this being 
of a public concern, this court mult grant 27, and if the conveyances 
are not good in law, that matter may be returned. I think the ho- 


magers are miniſtenial in this caſe; this is a particular authority lodged 
in 
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in certain perſons by the cuſtom of the manor reſpecting the public 
concern of the nation, and therefore a mandamus muſt po the ho. 
mage to preſent the conveyances, and to the ſteward to hold a court, 
admit, and ſwear in theſe purchaſors, burgeſſes of the town. 


Wright Juſtice : I am of the ſame opinion, the homage has no 
right to ſay whether theſe conveyances be good or not, they ought 
to preſent them, and there is no other remedy unleſs this writ goes, 
no other remedy has been ſo much as hinted at the bar; mandamus'; 
were introduced to aſſiſt in matters of right concerning the public, 
and the maxim eſt boni judicis ampliare juriſdiftionem is thereby 
made good ; the caſe of Clithero, Comb. 239. is in point, but if 
this caſe was quite new, I think a mandamus ought to go. And one 
writ will do to both the jurats and ſteward, and to be returned by 


them, reddendo fingula ſingulis. 


Deniſon Juſtice of the ſame opinion: I am ſatisfied that the 
homage in theſe preſentments do not act judictally, all they have 
to do, is to declare in court, that the land which was once the land 
of A. is now B.'s and is very like livery of ſeiſin, which is no more 
than making a matter public. 


Foſter Juſtice of the ſame opinion: It is faid theſe homagers 
are upon their oath, and fo is every mayor of a corporation, and yet 
he is a miniſterial officer in many caſes; the homagers are finable 
by the ſteward of the manor; if ſo, ſurely this court can ſend a 
mandamus to them, and to deny the writ, would be to ſay there is 
a right without a remedy. | 


Rule abſolute for one or more writs of mandamus at the plea- 
fare of the proſecutors, 


Park verſus Yerbury, bail for Richard Snow. B. R. 


Declaration in EBT upon a recognizance of bail; defendant demurs, and 
I aſſigns for cauſe that it does not appear by the declaration at 


aan bal, whoſe ſuit the defendant became bail for Sn, nor in what ſum of 


muſt ſet out 
for whom de- money. 


fendant was d | 
bail, and in To this it was anſwered, that the entries of recognĩgances are not 


what ſum. in any particular ſum. Lillies Ent. 52 1. 6 Mod. 159. Sed per 
curiam b Mod. is very different from this; for there never was a de- 
claration like this; it ought to have ſet out that the defendant be- 
came bail for ſuch a perſon in a certain plea of debt of ſo much 
money, for which the plaintiff exhibited his bill, &c, Judgment 


for the defendant, unleſs cauſe before the end of the teren. 
; 4 Blinkhorn 


— 
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Blinkhorn verſus Feaſt, In Chancery, 24 Oct. 17 50. 


Man makes his will, and appoints two infants his joint exe- Vino 


cutors, and gives to each of them a ſeparate ſpecific legacy of cutors and 
his perſonal eſtate, viz. To each of them a particular mortgage, *<qual lega- 
and makes no diſpoſition of the refduum; and the queſtion now upon 0 
the hearing of the cauſeis, whether there ſhould be a reſulting truſt legacy to one 
2s to the reſidue for the benefit of the teſtator's next of kin, or he- \ rage 4 


ther it ſhould go-to the executors, | they ſhall 
: have the re- 


Lord Chancellor decreed that it muſt in this caſe go to the execu- — 


fur, and not to the next of tin; for the teſtator by giving them ſpe- 
cine legacies of unequal· value intended ſo much to prefer one before 
the other; and 2d:y, The teſtator might intend that they ſhould 
take ſome part of his eſtate in ſeveralty as tenants in common, and 
the reſidue as jointenants, which in this caſe they do. And the 
Lord Chancellor cited a caſe before himſelf, where there were two 
executors, and a legacy given to ene, but nothing to the other, and 
the reſidue being undiſpoſed of, he decreed itto the executors jointly 
and equally ; and ſaid the teſtator, in that caſe, only intended to 
prefer one executor to the ether, to the amount of the legacy he had 
given to.that one, . | 


Panxr J. _ Hilary 
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The Right Honourable the Earl of Cheſterfield and 
others, Executors of the Honourable John Spencer, 
Eſq; verſus Sir Abraham Janſen, Knt. In Chan- 
cery, before Lord Hardwicke, aſſiſted by Lord Chief 
Juſtice Lee, his Honour the Maſter of the Rolls, 
Sir John Strange, Lord Chief Juſtice Willes, and 
Mr. Juftice Burnett. 


catching bar- a 4 
— >. a was tenant for life, and having contracted debts was very much 


ſhall, or _ preſſed for money to pay them off; the Dutcheſs of Marlborough, 
1 from whom Mr. Spencer had very great expectations, was then 78 
Uſurious con- years of age; Mr. Spencer by his agent ſent a propoſal to market to 
—_—_— borrow 5000/. to pay 1000: / for it within a month after the death 
of the Dutchefs, in caſe he ſhould ſurvive her; the defendant liſtened 

to the propoſal, but at firſt heſitated ; however, at laſt, came into 

the bargain and advanced to Mr. Spencer o. who gave a bond 

to pay the defendant 10000/7. if Mr. Spencer ſhould ſurvive the Dut- 


ceſs, which bond was made by Mr. Spencer's own agent, 


Fraud, impo- N May 1738. Mr. Spencer was 30 years of age, had an eſtate of 
ſition, and 1 7oool. per ann. of his own, and another large eſtate whereof he 


The Dutcheſs died in October 1744. about fix years and five 
months after this bargain, whereupon Mr. Spencer ſent for the de- 
fendant and expreſſed himſelf ſorry that he could not then imme- 
diately pay him the 100004. and of his own free accord offered to 
give, and actually did give the defendant a bond in the penalty of 
2coool!. and a warrant of attorney to confeſs a judgment for the 
100007. and intereſt, and thereupon he defendant gave him up his 
firſt bond; Mr. Spencer afterwards paid 2000/. in part, and died in 
June 1746. about one year and eight months after the Dutcheſs. 


The defendant having ſued out a ſcire facias upon the judgment 


againſt the plaintiffs, this bill is brought to ſet aſide the contract as 
uſurious 
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orious and illegal, or againſt conſcience; and for an injunction, 
upon payment to the defendant of what remains due to him of his 


5000 / and intereſt, 


The defendant in his anſwer admits all the facts above, and fur- 
ther ſays, that in his conſcience he thinks the bargain was a fair one, 
for that Mr. Spencer was very infirm in his conſlitution; and in 
truth did not long ſurvive the Dutcheſs, ſo that the defendant ran a 
great hazard of loſing the whole 50004. 


It appears fromthe proofs read in the cauſe for the plaintiff, that 


it was hawked about, that Mr. Spencer wanted to borrow 5000 J. 


to pay double for it upon the death of the Dutcheſs if he ſurvived 
her, and Backwell (a gameſter) the witneſs told Mr. Spencer that 
he had found out a man of honour and fortune proper to be applied 
to, who, if be ſhould not be willing to come into the bargain, 
would keep the matter ſecret, ſo that there would be no danger of 
its coming to the ears of the Dutcheſs; upon this, Backwell applied 
to the defendant on behalf of Mr. Spencer, who, he ſwears, at firſt, 
declined the bargain, but ſaid, he would conſider of it; afterwards 
he agreed to it, and advanced the money upon the terms above; 


it is alſo proved for plaintiff that Mr. Spencer was of a very ſtrong 


conſtitution in 1738. 


From the proofs read for the defendant it appears, that Lord 
Mumford refuſed to advance the money upon the like terms pro- 
poſed to him, becauſe he looked upon Mr. Spencer's life to be a bad 
one; ſeveral witneſſes prove him of a broken conſtitution, and 
the Dutcheſs of a ſtrong one for a perſon of her years; it is alſo pro- 
ved that in 1738. Mr. Spencer was indebted to ſeveral perſons to the 
amount of 20000/. was much preſſed for money, and that after 
he had got the .000/. of the detendant he applied the money to pay 


off tradeſmen. 


This caſe was folemnly debated in Trinity term laſt by Mr. Neel, 
Mr. Clarze, Mr. Wilbraham and Mr. Crowle for the plaintiffs, and 
by Mr. Attorney and Mr. Solicitor General for the defendant. 


It was argued for the plaintiffs, /½, That this was an uſurious 


contract, and could not have ſtood, even at law. 


2aly, That if it was not ſtrictly an uſurions contract, yet under 
the circumſtances of the caſe, it is a bargain againſt conſcience, and 
ought to be ſet aſide in a court of equity, as being an unreaſonable 
advantage made of a neceſſitous man. 


And 


. 


nnn. 


And 3dly, That what Mr. Spencer did after the death of the 
Dutcheſs, ſhall not make that bargain good, which in conſcience 
ought not to ſtand, as being incanſiſtent with the policy of the 


kingdom. 


Mr. Attoney In anſwerto the firſt point it was inſiſted for the defendant, that 
->> ys to make a contract uſurious there muſt be a loan of money to be 
"55 ot repaid in all events with more than lawful intereſt, that the g000/, 
was not to be repaid in all events, but only in caſe Mr. Spencer 
ſhould ſurvive the Dutcheſs; ſo that the defendant ran the hazard 
of loſing the whole. Crs. Elia. 741. Cro Fac. og. And the true 
reaſon why a bottomree bond is not with the ſtatute of uſury, is not 
upon account of trade, but becaufe the party runs a riſque of lofing 


all, 


2dly, Tt was argued for the defendant, that as this was not an 
uſurious contract, ſo neither was it a bargain againſt conſcience fir 
for this court to interpoſe in; that rhe manner of obtaining the con- 
tract was very fair on the part of the defendant, who never has 
made it his buſinefs to deal in this manner before; that Mr. Spencer 
ſought him to come into the contract, and not be Mr. Spencer, who 
was wholly a ſtranger to him, and this the defendant (wears, and 
it is alſoproved, that it is not ſo muchas charged or hinted at, that 
Mr. Spencer was a weak young man, or in the leaſt liable to be 
impoſed upon, and though he might have run out a little ; yet he 
had an eftate in poſſeſſion of above 7000/7. per ann. and that he paid 
his tradeſmen with the 5coo/. was a circumſtance in the defend- 


ant's favour. | 


And 3dly, It was inſiſted upon for the defendant by Mr. Attorney, 
that ſuppoſing this was originally a bad contract (which he abſolutely 
denied) yet Mr. Spencer by giving his bond and judgment after the 
death of the Dutcheſs, and paying 2000 J. in part, freely and volun- 
tarily has made the bargain good, and thews molt clearly that Mr. 
Spencer loo ed upon the contract as very fair; and that there was 
not the leaſt fraud, circumvention, or impoſition in it. 


Mr. Solicitor argued next for the defendant, and (in the judg- 
ment of all who .heard that great man,) made one of the molt 
learned and elegant arguments that ever was heard in the hall. 1 
am conſcious to myſelf it is impoſſible for me to do the great 
orator juſtice, unleſs I could write down every word he ſpoke, and 
therefore I muſt tell the reader that what I here report is no more 
than a rough ſketch of the heads or ſubſtance of his argument. 


, > es SE 


Mr Solicitor General : Three queſtions are made; 1/!, Whether 
the bond as it ſtood originally was not void at la by the ſtatute of 
uſury ? 

3 26 


Mr M uſTaye 
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oak Whether this court cannot ſet the bargain aſide, as being 
zgainſt conſcience. 


And 3dly, If the bond be neither againſt law nor againſt con- 
ſcience, yet whether this court ought not to ſet it aſide on the foot 


of policy. 


1 ſhall firſt premiſe that this is as fair, as honeſt, and as 
honourable a contract as can be made, and will be moſt plainly 
J:cwn to be ſo, by confidering, 


1%, The circumſtances, character and ſituation in life of the 
obligor; and | 


24ly, Of the obligee. 


zaly, The manner in which the contract was carried on and con- 
cluded. 25 


4thly, The fairneſs of the price. 

5tbly, The opinion the obligor himſelf had of this tranſaction. 

, The circumſtances, character and ene in life of the obli- 
ger: He was go years of age, of good underſtanding, not liable to 


be impoſed upon, not a young heir, had no father, was himſelf a 
father, was in no ſtate of diſobedience with any relation, never ga- 


med to exceſs, or loſt at gaming 300. in all his life, his fortune 


in lands was 5000/. per ann. ſettled upon his marriage, he had 
200c J. per ann, and the intereſt of 10000/7. under the Dute of Mari- 
b:rough's will, a leaſehold of 1200. per ann. 5201. per ann. for 
bis life, beſides plate and furniture agreeable to his fortune, and had 
great expectations from the Dutcheſs of Marlborough, whoſe favou- 
rite he was; when he wanted and had this ;oo0/. he owed to 
tradeſmen 200001. Juſtice required him to pay his debts, nay pru- 
dence required it, for fear their clamors ſhould reach theears of the 
Dutcheſs; and if he had adviſed with his beſt friends how to raiſe 
money, they mult have told him this was the beſt way of doing 
it; ſuppoſe at the time of making this contract it had been ſettled 
and known that ſuch a contract was bad, and that this court would 
have ſet it aſide, Mr. Spencer muſt have been ruined. 


2dly, The circumflances and character of the defendant: He is a 


man of fortune, upon whoſe character there is not the leaſt charge 
or imputation in the bill; this is the only bargain of the kind he 
ever made; it might have been material for the plaintiffs to have 
made it appear that this was his uſual way of trafic; he was quite 
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a ſtranger to Mr Spencer. nor ever kept him company; and ſhall 
the property of a fair and honeſt man be taken from him, becauſe 
there are ſuch perſons in the world as devourers of young heirs 


adiy, The manner in which the bargain was carried on and FER 
cluded, was extremely fair: Mr. Spencer himſelf ſent the propoſal 
to the defendant, and fixed his own terms, which the defendant at 
firſt refuſed, as thinking them diſadvantageous to him, for both the 
Dutcheſs and Mr. Spencer might have lived ſo long, that although 
ſhe had died firſt, the defendant might really have loſt by the bar- 


gain. 


athly, The fairneſs of the price. The bargain ſuppoſes the Dur- 
cheſs muſt die firſt, or it would be a moſt fooliſh one indeed 
on the fide of the defendant; and in truth ſome of the witneſſes 
ſeem to think he made a fooliſh bargain; Mr. Spencer was certainly 
in a bad ſtate of health, and only ſurvived the Dutcheſs about 20 
months, he died of a broken conſtitution, he of old age, compute 
the price on the event; they ſay on the other ſide the defendant 
might have inſured Mr. Spencer's life for 5. per cent. but this is 
only ſaid by one witneſs, and that is of a life of 30 in perfect health; 
an exact computation has been made, that if the 5000/. had been 
put out at legal intereſt, and the intereſt made principal every fix 
months, it would, in the time from the advancing thereof to Mr. 
Spencer, till the death of the Dutcheſs, have accumulated to y663/. 
There muſt be ſome inequality in every bargain, and to make a bar- 
gain void by the Roman law, the price muſt not be half the value 


of the thing ſold. 
gthly, the opinion Mr. Spencer {imſclf lad of this tranſa&ion is, that 


it was a fair and honeſt bargain, he takes every proper ſtep of his 
own accord to carry it into execution upon the death of the Dutcheſs; 
he writes to Mr. arſ-n to delire him to prepare a bond and judgment, 
executes them, pays 1000/. at one time and 1000/7. at another, and 
there is not the leaſt ſuggeſtion or proot that the defendant ever 
threatned to diſtreſs Mr. Spencer. 


So that this bargain, conſidered in every view, appears to be a 
fair and honelt bargain ; having premiſed thus much, I thall now 
conſider the 21t queſtion, namely, 


Whether the bnd as it ſtood originally, was void at law by the fla- 
tute of uſury. 


Antiently it was againſt the canon law to take any premium what- 
ever for the loan of money, as being againft the law of God, and 


cur comme law followed it. Uſury is the hire of money for a certain 
| price 
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ice to be repaid again in all events, and if the price given for the 
hire exceeds what the ſtatute allows, the ſecurity is void ; the pre- 
ſent caſe is a bargain upon à hazard, not a loan of money to 
be repaid in all events, and is no more within the fatute of uſury, 
than a variety of other contingent and hazardous bargains, as bot- 
tomree bonds, diſcounting notes and bills of exchange, buying up ſe- 
curities at under value, wager at odds, inſurance intereſt or no in- 
tereſt, and many others; but if in truth the real ſubſtance of a 
contract be for a ſum of money lent to be repaid with higher intereſt 
than the ſtatute allows, no ſhift can take it out of the ſtatute, no 


contrivance can keep it from being furious; as therefore this was 


not a loan of money to be repaid at all events, it is impoſſible it can 
be a uſurious contract. 


As to the 2d queſtion, Whether this is not a bargain againſt con- 
tence; there is not the leaſt charge or proof that the defendant has 
been guilty of any miſbehaviour, fraud or impoſition whatever; but 


then it is ſaid, 


adly, That altheugh this bargain may be good both in law and 
conſcience, yet this court ought to ſet it aſide on the foot of politics. 
To this I anſwer, that this court never exerciſes any /egi/{ative autbo- 
rity; if a contract be good both in law and conſcience, this court 


cannot ſet it afide ; what were all the hazardous Rock jobbings in 
Change Alley? there was a ſtatute made to prevent them, there was 
a ſtatute in Q. Aun's time to prevent laying wagers on pclitics; bets 
at dice, or other fair gaming, could not be ſet aſide but by the 
lri/lature; ſhares of prizes might have been ſold by ſailors before 
the late flatute to prevent it. Vibe courts in Wejtminſter-hall ſhould 
take upon them to exerciſe a legiflative power, the property of mankind 
wild be moſt precarious and wicertain, which 1s the greateſt miſery 
trat can befall any country ; ſet me a mark upen property that I may 
know when I do wrong, It is good policy not to ſuffer truſtees to 
purchaſe of their wards, their ſituation implies a preſumption of im- 
poſition; in caſes of bonds to lewd and common women, preſump- 
tn 1s againſt them, but ht may be taken off if there be proof the 
woman was only a proſtitute to the man who gave the bond, and 
the court would confirm ſuch bond, In caſes of marriage-brocage 
bonds, private agreements between a father and fon before the ſon's 
marriage, giving ſecurities to pay money for procuring of offices, 
it is the miſbehavicur of the party that makes the contracts void, 
but if the king gives a man leave to ſell an office, the miſbebaviour 
is taken off; 1o an attcrney's taking a gratuity more than his juſt 
tees, pending the cauſe, is a miſbebaviour, but not ſo, after the cauſe 
is ended. It is very dangerous to lay down general rules, (which 
are too often to be met with in the books,) when it is impoſſible 
the court, when they made ſuch a decree, could ever intend to lay 
down ſuch a general rules. The caſe of Arins v. Fare, was a bond 

given 
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given by a filiafamilias that ſhe would marry, &c. the court ſet 
that afide-upon the foot of fraud and impgſition; but bargains with 
 filiifamilias are not in every caſe void or to be condemned, they ma 
buy books, pay debts for meat and drink, Sc. This court hs 
never ſaid that every poſt obit bond is void. In every bargain there 
muſt be a proſpect of gain on one ſide; gain is the great ſpur to 
induſtry; the reaſoning in Batty v. Lloyd has never been contra. 
dicted, where my Lord Keeper ſays, ** One that is neceſſitous mug 
© ſell cheaper than thoſe who are not ſo; if I had a mind to buy of 
«© a rich man a piece of ground that lay near mine for my conye. 
«© nience, he would aſk me almoſt twice the value, fo where peg. 
« ple are conſtrained to ſell, they muſt not look for the fulleſt 


« price, &c. 


It is impoſſible to prevent mankind-from living above their jn. 
come; and if it could be done, I cannot ſee what benefit it would 
be to the public; ſhall property be locked up and for ever intailed 
in the ſame families? if it could be done there would be an end of 
trade arid induſtry ; in ſhort, men in neceſſity will have money if 
it can be attained by any means, and if they cannot get it of honeſt 
men they will run to knaves and ſharpers, who will run any riſk; 
to conclude; as this bargain is neither againſt the ſtatute of uſur 
nor againſt conſcience, I can ſee no foundation for ſetting it aſide, 
or relieving againſt the bond and judgment. 


The Lord Chancellor and the Lords the Judges took time till 
this term to conſider, when they gave judgment eriatim. 


Burnett Juſſice: I am of opinion that this is not an uſuricus con- 
tract. I he old notion of / is now at an end, and it is now 
well known that uſury within the 'atute is taking a higher intereſt 
for the loan of money to be repaid in all events than the liatute al- 
lows; this caſe is a contract upon a hazard that the defendant may 
never have any principal or intereſt at all, and is like the caſe of a 

Brown 108. bottomry bond; one of the firlt caſes whereof is in C. Fac. 209. 
z Keb. 394+ wherein the court determined it not to be within the //atute of uſury, 


Nov mag becauſe of the real Hazard there was of loſing the whole money. 

2 Lev. 7 
2 208, But it was objected that bo!tomry bonds were held to be good in 
5 Rep 9570. 


And 13. favour of trade; Iauſwer that the true reaſon why the court holds 
Moor 397, 8. thein good is, becauſe they are not again t the ſtatute, for how can 
2 7a man be ſaid to take a greater ſum for the forbearance of payment 
1 of a ſum of money, when by a hazard he runs, he may be intitled 
1 Show. 8. to neither principal nor inter;ſt; indeed a colourable bottomry bond 


Sei may be within ſtatute as much as any other, as appears by Har- 


741, 642. 
ro Jac. 507. res 418. 
a Lu. w. 470. 1 | I 
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I give no opinion that this bargain is or is not againſt conſcience, 
but think this court is not warranted by precedents to ſet it aſide 
upon payment of 5000 J. and intereſt, If this had been the caſe of 
2 young heir it might have bad another conſideration ; although it 
might be too hard in every caſe totally to prevent young heirs from 
borrowing of money, yet on the other hand, if this court was to 

ermit advantage to be taken of their wants and neceſſities, it would 
be of the utmoſt ill conſequence, it would be ſupplying them with 
means to purſue their debaucheries ; avarice on one hand and crav- 
ing appetite on the other are two of the worſt things that can draw 
people together; the ſupplying young heirs with money for lucre is 
a growing evil which this court by degrees has rightly gone further 
and further to reheve againſt. In the caſe of Hill and Nett, Lord 
Nottingham relieved upon no other footing than that it was againſt 
conſcience; Lord North reverſed the decree, becauſe there was no 
evidence of fraud or impoſition; but Lord Jeffereys affirmed Lord 
Nettingham's decree, | 


Curwen v. Milner, June 19, 1731. before Lord Xing; one mar- 
ried the daughter of a rich old man, borrowed 500 J. to pay 1000 /. 
if he ſurvived his father-in-law; Lord King relieved on paying the 
500 J. and intereſt ; he ſaid if 4t had been a new caſe he would not 
have relieved, but thought himſelf bound by precedents, and par- 
ticularly by Berny v. Pitt, 2 Vern. 14. 


The caſe now before us is not like any of the caſes cited : The 
borrower 1s not a young heir, is under no parental government, is 
in very rich circumſtances, the terms of the bargain are of his own 
propoſing, and the event ſhews the great Sagard the defendant ran 


to loſe all: if this court ſhould lay it down as a general rule, that 


in no caſe whatever a young heir ſhall borrow money, a young heir 
who has a cruel and avaritious father, might ſtarve in a defart with 
the land of Canaan in his view, but contracts with them muſt be 
honeſt and fair, not againſt conſcience, or founded in fraud or impo- 
tion; but there is no occaſion to give any opinion upon this ſecond 


point, 


Becauſe Mr. Hencer has confirmed the bargain after the death 
of the Dutcheſs, in the moſt free and voluntary manner, when he 


could be under no fear or conſtraint whatever, and is like Cole v. 
Gibbons, 3 Will. 250. 


The Maſter of the Rolls: As to the firſt queſtion, I concur with 
the learned and Reverend Judge who has already given his opinion, 
that this is not an uſurious contract, two things muſt be, to make 
an uſurious contract, the payment of money at a day on all events, 
and a taking of more than lawſul intereſt ; here was no certain time 


2 Cha. Ca. 
136, 137- 
2 Vern. 14. 
1 Wms 310, 
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given by a filiafamilias that ſhe would marry, &c. the court ſet 


that afide-upon the foot of fraud and impaſilion; but bargains With 


 filiifamilias are not in every caſe void or to be condemned, they ma 
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buy books, pay debts for meat and drink, &c. This court has 
never ſaid that every poſt obit bond is void. In every bargain there 
muſt be a proſpect of gain on one ſide; gain is the great ſpur to 
induſtry; the reaſoning in Batty v. Lloyd has never been contra. 
dicted, where my Lord Keeper ſays, One that is neceſſitous myg 
«« ſell cheaper than thoſe who are not ſo; if I had a mind to buy of 
«© a rich man a piece of ground that lay near mine for my conye. 
«© nience, he would aſk me almoſt twice the value, ſo where peg. 
« ple are conſtrained to ſell, they muſt not look for the fulleſt 
« price, &c. 


It is impoſſible to prevent mankind-from living above their in- 
come; and if it could be done, I cannot ſee what benefit it would 
be to the public; ſhall property be locked up and for ever intailed 
in the ſame families ? if it could be done there would be an end of 
trade arid induſtry ; in ſhort, men in neceſſity will have money if 
it can be attained by any means, and if they cannot get it of honeſt 
men they will run to knaves and ſharpers, who will run any riſk, 
to conclude; as this bargain is neither againſt the tiatute of uſury 
nor againſt conſcience, I can ſee no foundation for ſetting it aſide, 
or relieving againſt the bond and judgment. 


The Lord Chancellor and the Lords the Judges took time till 
this term to conſider, when they gave judgment /eriatim. 


Burnett Juſtice: I am of opinion that this is not an uſuricus con. 
track. The old notion of / is now at an end, and it is now 
well known that uſury within the atute is taking a higher intereſt 
for the loan of money to be repaid in all events than the liatute al- 
lows; this caſe is a contract upon a hazard that the defendant may 
never have any principal or intereſt at all, and is like the caſe of a 
bottomry bond; one of the firſt caſes whereof is in Cro. Fac. 209. 
wherein the court determined it not to be within the ſarute of uſury, 
becauſe of the real hazard there was of loſing the whole money, 


But it was objected that Joltlomry bonds were held to be good in 
favour of trade ; I an{wer that the true reaſon why the court holds 
thein good is, becauſe they are not again t the /tarute, for how cat 
a man be ſaid to take a greater ſum for the forbearance of payment 
of a ſum of money, when by a hazard he runs, he may be intitled 
to neither principal nor inter; ſt; indeed a colourable bottomry bond 
may be within /tazure as much as any other, as appears by ar- 
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] give no opinion that this bargain.is or is not againſt conſcience, 
but think this court is not warranted by precedents to ſet it aſide 
n pa 
8 heir it might have had another conſideration; although it 
might be too hard in every caſe totally to prevent young heirs from 
borrowing of money, yet on the other hand, if this court was to 
rmit advantage to be taken of their wants and neceſſities, it would 
be of the utmoſt ill conſequence, it would be ſupplying them with 
means to purſue their debaucheries ; avarice on one hand and crav- 
ing appetite on the other are two of the worſt things that can draw 
people together; the ſupplying young heirs with money for lucre is 
a growing evil which this court by degrees has rightly gone further 
and further to reheve againſt. In the caſe of Hill and Nett, Lord 
Nottingham relieved upon no other footing than that it was againſt 
conſcience; Lord North reverſed the decree, becauſe there was no 
evidence of fraud or impoſition; but Lord Jeffereys affirmed Lord 
Nettingham's decree. | 


Curwen v. Milner, June 19, 1731. before Lord Xing; one mar- 
ried the daughter of a rich old man, borrowed 500 J. to pay 1000. 
if he ſurvived his father-in-law; Lord King relieved on paying the 
500 J. and intereſt ; he ſaid if 4t had been a new caſe he would not 
have relieved, but thought himſelf bound by precedents, and par- 
ticularly by Berny v. Pitt, 2 Vern. 14. 


The caſe now before us is not like any of the caſes cited : The 
borrower is not a young heir, is under no parental government, is 
in very rich circumſtances, the terms of the bargain are of his own 
propoting, and the event thews the great 4azard the defendant ran 
to loſe all: if this court ſhould lay it down as a general rule, that 
in no caſe whatever a young heir ſhall borrow money, a young heir 
who has a cruel and avaritious father, might ſtarve in a defart with 
the land of Canaan in his view, but contracts with them muſt be 
honeſt and fair, not againſt conſcience, or founded in fraud or impo- 
tion; but there is no occaſion to give any opinion upon this ſecond 


Becauſe Mr. Hencer has confirmed the bargain after the death 
of the Dutcheſs, in the moſt free and voluntary manner, when he 
could be under no fear or conſtraint whatever, and is like Cole v. 
Gibbons, 3 Will. 250. 


The Maſter of the Rolls: As to the firſt queſtion, I concur with 
the learned and Reverend Judge who has already given his opinion, 
that this is not an uſurious contract, two things muſt be, to make 
an uſurious contract, the payment of money at a day on all events, 
and a taking of more than lawſul intereſt ; here was no certain time 


yment of 5000 /. and intereſt. If this had been the caſe of 
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of payment, but the whole was at Hd; but if in truth this had 
really been a borrowing of the 5000/7. to be repaid with an unlaw- 
ful intereſt at a certain day, and had only been put in this ſhape to 
avoid the'ſtatute, this court, or a jury, would have made it — 


2d. Admitting the bond good at law. whether the plaintiffs are 
not relievable upon the nature of the contract; I offer nothing upon 
this head by way of judgment, but think it proper to declare that 
I heartily concur with thoſe determinations which have been in this 
court in caſes of young heirs, and do not mean to leſſen the force of 
any of them; but here the defendant docs not appear to be guilty of 
the leaſt fraud, the bargain was propoſed by Mr. Spencer, was at 


firſt refuſed, and had been ſo, by others; I declare I have not the 


leaſt jealouſy or ſuſpicion of any thing unfair on the defendant's 
part; but I give give no opinion upon this 2d point; 


Becauſe 340, Mr. Spencer has himſelf by his own ſub 
acts, after the death of the Dutcheſs, moſt — and 3 
without the leaſt preſſing or ungenteel behaviour on the defendant's 
art, declared that the bargain was fair and honeſt, and this moſt 
deliberately, for the 2d bond and judgment were not executed till 


two months after the death of the Dutcheſs. 


Domat 136, 
137, 138. 


Poft cbits are not to be favoured, but this is a very particular caſe; 
T am far from bl:ming the plaintiffs for ſubmitting the caſe to this 
court, being truſtees for an infant. 


I am of opinion the plaintiffs are not intitled to be relieved but 
upon paying of what remains due of the 10000 /. and intereſt, 


Lee Chief Juſtice: I concur with his Honour and my brother Bur- 
nett as to the firſt point, that this is not an uſurious contract for the 
reaſons they have given. 


As to the 2d point, I think it is well worth the while of courts 
of equity to conſider whether they will not interpoſe in theſe bar- 
gains of hazard, and paying two for one; this court has always uſed 
the utmoſt ſagacity, to diſcover fraud and impoſition upon young 
heirs, to prevent the trade of biting and cheating them. I ipeak 
thus generally becauſe I think what Mr. Spencer himſelf has done, 
ſince the death of the Dutcheſs, has prevented the court from de- 
termining on this point. | 


For ſuppoſing the original contract attended with ſuch circum- 
ſtances as might have induced the court to interpoſe, yet what Mr. 
Spencer has ſince done, has made it goed; and the caſe in 3 Mus. 
290, ſeems to me to be a ſtronger caſe than this. 


Lord 
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lord Chancellor Hardwicke : If 1 could have foreſeen the point 
won which the judgment of the court turns, I would have ſaved 
the learned Judges the trouble of giving me their affiſtance, 


The firſt point is a mere queſtion of law, and is juſt the ſame as 
ifthe whole matter had been diſcloſed by ſpecial pleading at law; 
if! had differed with the Judges in this point, yet, as it is a leg il 
queſtion, I ſhould have thought myſelf bound by their opinion, be- 
ing a matter within their province, but I have no doubt at all, and 
concur with them, that this is not an zſurious contract, but a wager 


of hazard not within the ſtatute; to make a contract u/ſuricus there 


muſt be a han to be repaid at all events with higher intereſt than 
the fatute permits. 


Bcttomry bonds are held good, not becauſe they are for the be- 
nefit of trade, but becauſe the 7-ole is at hazard; if the contingency 
goes only to the intereſt and not to the principal it's uſury. Courts 
regard the ſubſtance and not the mere words of contracts; loans on a 
fair contingency to riſk the whole money are not within the farute; 
a man may purchaſe an annuity as low as poſſible, but if the treaty 
be about borrcwwrng and lending, and the annuity only colourable, the 
contract may be auſurious however diſguiſed. 


As to the 2d point, Whether the plaintiffs are to be relieved upon 
any head of equity ? 


This court has undoubted juriſdiction to relieve in every caſe of 
fraud; if a bargain be / as no man in his tenſes would make, or 
as no honeſt man would come into, here the fraud would be ap- 
parent, and of ſuch bargains the law courts have ſaid they are un- 
juſt, as in 1 Lev. 111, Jenes v. Morgan, in an aſſumpſit to pay for 
a horſe one barley corn per nail, and double every nail, and avers 
that there were ,2 nails in the ſhoes of the horſe, which doubling 
every nail came to 0 quarters of barley ; and at the trial before 
Hide at Herford he directed the jury to give no more than the real 
value of the horſe in damages, being 8 J. and they did fo, very rightly, 


Knoxcingly or adviſediy to take advantage of a man's neceſſity is 
equally bad as to take advantage of his ceeakneſs or ignorance. It 
may ſeem a little odd that a third perſon, no party to the contract, 
ſhould be relieved; yet in caſes of marriage-brocage bonds the court 
relieves, though neither of the perſons are parties to the contract. 
do where one compounds with his creditors provided they all exe- 
cute a deed in ſuch a time, and to induce one to come in, he pri- 
ately ſecures to him a larger compoſition; the others may be relie- 
ved againſt ſuch underhand bargain. So in recommending perſons 
to places and offices, All contracts muſt be bond fide, there muſt be 


3 | ne 
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no malus dolus, contracts with young heirs and reverſioners are gene. 
rally compounded of the topics of fraud preſumed or implied, from 
weakneſs and neceſſity on one fide, avarice and impolition on the 
other; in the preſent caſe there is no fraud either implied or apparent 
in the defendant; and I really believe Sir Abraham Janſen thought 
he was doing a fair thing when he made the bargain, 


But it is inſiſted, here was necy/ity (as hawking about) on one 
hand, and avarice of two for one on the other, and a deceit upon 
the Dutcheſs who was in /oco parentis. To this it may be anſwered 
that there are circumſtances in the caſe very ſtrong to take off this 
ohjection; if it was neceſſary io give any opinion upon this point, 
thould be more particular. | 


I would not have it by any means underſtood, that if this was the 
caſe of a perſon, whoſe whole dependance was upon a father or re- 
lation, that ſuch a bargain as this could ſtand; the Roman ſinate te- 
ſtrained the ſon from running in debt by the Senatus Conſultum Ma- 


cedonian. 


It has been ſaid at the bar that 576, would be for this court to 
aſſume a /egiflative authority; J diſclaim any ſuch prwer, but yet 
ſhall never be afraid if following the deter miualious of my pred. caſſer. 


I have faid thus much, that it may not be rumoured about that 
by what we have done to day we have ſhaken former decrees touch- 


ing young heirs, reverſioners, Cc. 


Upon the 3d point the judgment of the court depends; and Iam 
of opinion that in caſe of a bargain ſubject to equitable objections, 
a perſon by a future agreement made freely, upon ſufficient infor- 
mation, without compulſion, and under no circumſlances of diſtreſs 
or neceſſity, may bar himſelf of all equitable objections againſt the 
original bargain; in the preſent caſe when the Dutcheſs was dead, 
Mr. Spencer's neceſſity was at an end, little more than a third of 
his yearly income would then pay off the 10coo J. he, of his own 
free will, ſends for the defendant, gives him a freſh ſecurity, pays 
part, and is forry he cannot pay the whole; he was under no te- 
ſtraint, no fear from any relation; this is a ſtronger caſe than Cut 
and Gibbons. Plaintiffs muſt be relieved only againſt the penalty 
upon paying what remains due to the defendant of the 10000 /. and 
intereſt, but the deſendant muſt have no colts, this being a caſe not 


to be favoured. 


Lord Chief Juſtice Wills is indiſpoſed, but has written me a let- 
ter, wherein he acquaints me that he is of the ſame opinion with 


the court upon all the points, 
upo L Hilary 
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„ 
T* cauſe was tried in Hilary vacation, and a verdict for Verdia for 


Peirce ver ſus 


the plaintiff; the defendant rendered himſelf in diſcharge _ in 

of his bail the 24 day of April, the plaintiff might have n, deln. 

ſigned final judgment in Eafter term after the trial, but dant readers 
did not ſign it until Trinity term, and afterwards in Micbaelmas term, — ul 
charged the defendant in execution ; and now.it was moved that = nn is 
the defendant might have a ſuperſedeas to diſcharge him out of pri- Troity term, 
ſon, becauſe the plaintiff (as was alledged) ought to have proceed- — 
ed to final judgment in Eater term next after the trial, and to execution in 


have charged the defendant in execution in Trinity term following. — 


Sed per curiam, There is no colour for granting the motion, for the ler, and * 


defendant did not render himſelf till after the trial, and though the defendant is 
plaintiff might have ſigned final judgment in Eaſter term, yet he —— 
might have good reaſon for not doing it; but however that be, the 1 Ges. 
rule of court does not oblige him to proceed to the final judgment 

the next term after the trial, and therefore we will not grant a ſu- 


perſedeas. 


Herbert verſus Aſhburner. B. R. 


IT) ULE to ſhew cauſe why the defendant ſhould not have li- Every body 
I berty to inſpe& the books of the ſeſſions of the corporation of . 
Kendale; it was objected that the party is not intitled to ſee the of the eon 


books unleſs he can ſhew to the court by affidavit that they con- 


tain matters relating to the thing in queſtion; which is, whether 
the paræ lands be within the town or corporation of Kendale, Sed 
fer curiam, Theſe are public books which every body has a right 
_=_ ; and the rule was made abſolute without hearing the other 
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Wheeler an Attorney's Caſe. B. R. 


Privilege of E was arreſted by a latitat; and it was held per totam curiam, 
2n attorney, That it is a motion of courſe to diſcharge him out of cuſtody 
on filing common Gail. 


_ Faſter Term 


24 Geo, . 1751. 


——— 


Mayor and Commonalty of Briſtol verſus Proctor. B. R. 


Venue chan - "WM R Norton moved on behalf of the defendant to change 
Sed to the the venue from the city of Brifol into the county of S- 
. mer ſet, alledging that the ſheriff and coroners of Briſtol 
fair trial in are choſen by the city, and therefore there could not be 
_— a fair trial; Per curiam, This is not a motion of courſe, there 

| muſt be an affidavit laid before us that the ſheriff of Bristol is an 


officer of the corporation, afterwards ſuch an affidavit was produced 


Salk 670, 

2 and a rule was made to ſhew cauſe; Mr. Probyn ſhewed for cauſe 
that the matter in queſtion did not concern the corporation ; but by 
conſent the venue was changed into the county of Glouceſter, 

Rex verſus The Pariſh of Silverton. B. R. 
No new trial TNDICTME NJ for not repairing the highway, and a verdi& 


where the de- 1 for the pariſh. It was now moved for a new trial (by Mr. 
_—_— ) for miſdirection, or over-ruling evidence at the trial, by 
quitted on an e g . 

indict ment ſor reaſon whereof the. pariſh were unduly acquitted ; Per curian, 
not repairing This is a criminal caſe, and new trials are never allowed where de- 


—— fendant is acquitted in a criminal caſe. So alſo it is in gui tam and 
informations in nature of quo warranto's, 


The 


r ** hs ts. Dt a nn 


Faiter .Il erm 24 Geo. 2. 171. 


» 


am_— 
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— 


The Honourable Alexander Murray's Caſe. B. R. 


, A 273 


N habeas corpus directed to the keeper of Newgate to bring up. One commit- 


the body of Alexander Murray, Eſq; whereupon it was re- 


ted for a con- 


turned and certified to the court that the priſoner by an order of the _ = 
houſe of Commons of the 77h of February was committed to New- Commons 


gate for an high contempt of that houſe, and he was not to be per- 
mitted to have pen, ink or paper, nor ſhould any body be permitted 


cannot be 
bailed by the 
King's Bench. 


to ſee him without order of the houſe ; that the keeper was after- 


ward ſerved with ſeveral orders of the houſe to permit the Doctor 
and Apothecary and ſome relations to fee him, and being now 
brought to the bar, and appearing to be in a very bad ſtate of health 
from his impriſonment, Sir Fobn Phillips Baronet, a member of the 
houſe (who ſeldom came to the bar) moved that he might be ad- 
mitted to bail upon the habeas corpus act, 31 Car. 2. cap. 2. alledg- 
ing that this ſtatute was one of the great bulwarks of Engliſb liberty, 
and ifthe commitment be not for treaſon or felony, or by legal pro- 
ceſs iſſuing out of ſome court here, he is entitled to be diſcharged 
out of cuſtody upon bail: He ſaid it is well known that the houſe 
of Commons cannot take bail, and if this court will not admit the 
priſoner to bail, it will be in the power of the houſe of Commons 
perpetually to impriſon; the habeas corpus act is of higher authority 
than an order of the Commons, who are but one branch of the le- 
giſlature, and however their orders may bind themſelves, yet nothing 
leſs than an act of parliament ſhall bind the whole body of the peo- 
ple and nation. Liberty is the birthright of every ſubject, and he 
has a right to apply Here for it. 


Wright Juſtice : It appears upon the return of this habeas corpus 
that Mr. Murray is committed to Newgate by the houſe of Com- 
mons * for an high and dangerous contempt of the privileges of that 
* houſe”; and it is now inſiſted upon, at the bar, that this is a 
bailable caſe within the meaning of the habeas corpus act. 


To this I anſwer, that it has been determined by all the Judges 
to the contrary ; that it could never be the intent of that ſtatute to 
give a Judge at his chamber, or this court, power to judge of the 
privileges of the houſe of Commons. 


The houſe of Commons is undoubtedly an high court, and it is 
apreed on all hands that they have power to judge of their own pri- 
vileges; it need not appear to us what the contempt was, for if it 


cid appear, we could not judge thereof. 
3 Lord 


— 


— _—_— 
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1 
. 


Lord Sbaſteſbury was committed for a contempt of the houſe, 
and being brought here by an habeas corpus, the court remanded 
him. And no caſe has been cited wherever this court interpoſed, 


The houſe of Commons is ſuperior to this court in this particu. 
lar ; this court cannot admit to bail a perſon committed for a con- 
tempt in any other court in W/Veſtminſter-ball. 


Deniſon Juſtice : This court has no juriſdiction in the preſent 
caſe; we granted the habeas corpus, not knowing what the com. 
mitment was, but now it appears to be for a contempt of the pri- 
vileges of the houſe of Commons ; what thoſe privileges (of either 
houſe) are we do not know, nor need they tell us what the contempt 
was, becauſe we cannot judge of it; for I muſt call this court in- 
fericr to the houſe of Commons with reſpect to judging of their pri- 
vileges and contempts againſt them; I give my judgment ſo ſud- 
denly becauſe I think it a clear caſe, and requires no time for con- 


ſideration. 


Faſter Juſtice : The law of parliament, is part of the law of the 
land, and there would be an end of all law if the houſe of Commons 
could not commit for a contempt ; all courts of record (even the 
Joweſt) may commit for a contempt. And Lord Holt, though he 
differed with the other judges, yet agreed the houſe might commit 
for a contempt in the face of the houſe. As for the priſoner's ill- 
neſs we can take no notice of it, having no power at all in this caſe. 


The priſoner was remanded, Lee C. Juſtice abſent. 


Gardener verſus Davis. B. R. 


Inprohibition N probibilion, the parties were at iſſue, which was, whether a 


the las laid certain piece of land was parcel of the plaintiff's tenement; the 


| h r A. a 
plaiotif, who proof of the affirmative laid upon the plaintiff ; when the cauſe 


did not ap- came on to be tried, the plaintiff (having countermanded notice of 


3 trial) did not appear, whereupon the defendant entred into his 
fendant puts proofs, and the cauſe was tried upon the defendant's record of ni 


in bis record, prius, and a verdict was found for the defendant, and judgment 


into the 1 
merie ang has been entered thereupon, It was moved for the plaintiff that 


takes a ver- this was irregular, for that the plaintiff not appearing ought to have 
dick. this been called and non ſuited. | 
irregular, for 


the plainuff . 
ought to bave Upon ſhewing cauſcit was ſaid for the defendant that both the par. 


| N. ties in probibition are actors, that both carried down the record and 


gave notice of trial, an that although plaintiff countermandedhis no- 


tice, yet the defendant had a right to try the cauſe upon his record 1 
an 


_— ww ” —_”z 5 we * % & 
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and if the plaintiff knew he could not be ready, he ought to have mo- 
ved the court to put off the trial, and the defendant being acer had 
a right to go into the merits, and to take a verdict, 


For the plaintiff it was inſiſted, and reſolved by the court, that 
although the defendant in prohibition is an actor, yet in this caſe, 
where the iſſue laid upon the plaintiff and he was to begin firſt, 
he ought to have been called and nonſuited if he did not appear, and 
therefore the proceeding to take a verdict is irregular, and muſt be 
ſet aſide. Indeed if the iſſue had laid upon the defendant, and he 
had been obliged to begin firſt, it might have had another confide- 
ration, but as to that they gave no opinion; the verdict was ſet * 
aſide as irregular, but without coſts, this being a new caſe, 


Same verſus Same. B. R. 


| HE verdict being ſet aſide as above, it was moved that the A nonfuit at 
defendant might be at liberty to enter a nonſuit upon an da- — 
vit that the plaintiff did not appear at the trial. But per curiam, A recorded in 


nonſuit cannot be no recorded here, it ought to have been recorded B. k. 
by the Judge of M/ pris. 


Rex ver/us Combrune. B. R. 


. decei 
and deceitfully deliver to Suſan Farmer, wife of James Farmer, — Art 


274 gallons and three quarts of ſtrong beer, when he ought to have quaſhed, 
delivered 288 gallons, as was agreed and paid for, (the tum of 91.) 


ND CTMENT, charges that the defendant did fraudulently Indicment ſo 


it was moved to quaſh this indictment, that this was a fraud of 
a private nature, for which an a&10n upon the caſe for a deceit was 
the proper remedy, and here is no charge that the defendant fold by 
falſe meaſure. 


Per curiam, This is a mere action of deceit, and the indiFment 
muſt be quaſhed. 


Parr J. 4 11 Earl 
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Earl ver/us Brown. B.R. 


Plaintiff dies HE plaintiff died after the verdict and before judgment was 


. —— entred thereupon. Afterwards judgment was entred and an 


day in Bank, execution taken out, without any ſc:re factas ſued out at the ſuit of 
though the the plaintiff's repreſentative, And now it was moved to ſet aſide 
— the execution of fteri facias; and it was held that although the 
ſcire facias judgment was regularly entred by the 17 Car. 2. c. 8. yet the eri 
— « Jacias iſſued irregularly, for there ought to have been a ſcire facias; 
execution, fo the fieri facias was ſet aſide, and the money levied thereupon 


ordered to be reſtored to the defendant, per totam curiam. 


Anonymous. B.R. 


After a plea HE defendant pleads in abatement that there is no ſuch per- | 
in abatement ſon as the plaintiff in rerum natura, the plaintiff replies that 
and demutrer there is, viz. at Weſtminſter, defendant demurs, plaintiff joins in 


= demurrer and prays judgment and his damages, which being in chief 


reſpondeas is wrong, for it ought to be that he may anſwer ov'r. Per curiam, 


ouſter, an . : 5 
not judgment Let it ſtand over with leave to the plaintiff to move to amend on 


in chief. payment of coſts. 
Carth. 137. ä 
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Trinity Term 


24 & 25 Geo. 2. 178. 


Rex ver/us Ponſonby & al'. In Error. 


NFORMATION in nature of a quo warrants in the King's amendment 
[ Bench in Ireland, to ſhew by what authority the defendants claim by acding 

to be burgeſſes of a certain borough. The information, pleas, 1 
replications, rejoinders, demurrers, and joinders in demurrer, all ap- 1 
pear to be of Trinity term in the 21 & 22 Geo. 2. after the joinders cord tran- 
in demurrer there appears to be an entry of a continuance by curia —— 
adviſare vult and day given by the court in Eaſter term following, cord to mend 
kipping over two terms, vi. Michaelmas and Hilary terms 22 Geo. by, bur the 
2. and then judgment is entred for the King of Eafler term 22 Geo, con wil 
2. a writ of error is brought and the record being tranſcribed and tiorari to ſend 
ſent hither, it was moved to amend the record here by inſerting two for the con- 

X — 2 © . UNUaNnCcEes. 
antinuances Which are omitted, and it was urged for the King, 1}, 
That if this was a miſpri/ion of the clerk or of the court, that it is 
amendable by this court, and 2dly, That it was a miſcontinuance and 


not a diſcontinuance, and in either caſe amendable at common law. 


For the defendants it was ſaid, that the record being made up 
and tranſcribed hither, the court muſt look upon it as the act of 
the court and not the miſpriſion of the clerk, and that this is a di/- 
ctinuance of the ſuit ; and the caſe of Friend v. Baker, Styie 339. 
was relied upon, 


Lee Chief Juſtice : This is an application to the court to make 

a continuance upon a record removed here; I agree that diſcontinu- 
ances or miſcontinuances before judgment are the acts of the clerk, 
but after judgment is entred and the record cloſed and made up, 
ſiſcontinuances are the acts of the court. Comyns 419. And we 
have nothing to amend by. I alſo agree that the ſuperior court 
where error is brought may make ſuch amendments as the court be- 
low may, but that can only be done when the ſuperior court has 
the ſame matter to amend by, as the inferior has, In the caſe of 
1 Winkwarth 
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Trin. Geo. 1. Minlwortb v. Clarke, which was error in debt from the C. B. upon 
a judgdment by default; the placita was of Ililary term, the want 
of an original was aſſigned for error, and in nullo eft erratum was 
pleaded, which cloſed the record; diminution was alledged, and 
thereupon an original was returned hither returnable of the Michael. 
mas term preceding the placita, without any continuance to Hilary 
term; this court could not inſert a continuance, but ex debito juftitie 
ſent a certiorari to the CB. to inform the conſcience of the court 
whether there was any continuance, and the C. B. ſent up the con- 

2 Stra. 735. finuance, and it was not once thought of, or inſiſted upon by thoſe 
who argued this caſe that this court could make the continuance; 


this is a very ſtrong caſe in point. 


— . 


— — 


Wright Juſtice : I am of the ſame opinion; the court in Wink. 
. worth v. Clarke ſaid the certiorari was grantable ex debito fuſtitiæ, 
a and there was no imagination that this court could add the conti- 


Nuance. 


Deniſon Juſtice: This is a diſcontinuance, and is fatal upon a de- 
murrer, and there is no ſtatute of Teoffarls that will help it; for 
aught we know there may be a record in Jre/and that will make 
. it compleat, and therefore we can grant a certiorari to inform the 
j conſcience of the court before we give judgment ; but I never heard 
Y that after a record is ſent hither that this court could amend it with- 
out ſomething to amend by; this is quite a new kind of applica- 


tion. 


8 — —u—u— 4 —_— : a 
— A ge r 


— \ 


Fefter Juſtice of the ſame opinion: And fo the rule to ſhew cauſe 
why the continuances ſhould not be inſerted was diſcharged. Sir 
Thomas Bootle, Sir Richard Lloyd, Mr. Hume Campbell, and Mr, 
Ford for the King. Serjeant Poole, Mr. Henl:y and Mr. Jodrell for 


the defendants, 


Thompſon verſas Marſhall. B. R. 


Plaintiff muſt ER curiam, the defendant has a right to call upon the plaintiff 


ee to intitle his declaration agreeable to the true time of delivering 
greeable to It to the defendant. 
truth. 


Rex 


* l TP 1 * 


— 
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Rex verſus Clapham, an overſeer of the poor. B. R. 

| 1 οο gg. 

Mandamus was granted to oblige the old overſeer of the poor to — to 
deliver over the books of the poor's rates to the new overſeer ; — —— 

for per curiam, They are public books, and ought to be delivered poor to del. 

over by one overſcer to another, that all the pariſhoners may have verrhe pariſh 


. books to the 
acceſs to them, and the overſeer and churchwarden for the time eee 


being ought to have the cuſtody thereof. 


4 | 
Read, executor of Tuack, ver/us Naſh. B. R. C. Aue, x 
romi 2 tl 613 | 1 
. ACK the plaintiff's teſtator brought an action of aſſault and _— ; LS 44 4 | 
battery againſt one Jchnſon ; the cauſe being at iſſue, the record - — mo 
entred and juſt coming on to be tried, the defendant Næſb being andy N 
{hen preſent in court, in conſideration that Tuacł would not proceed i 
to trial, but would withdraw his record, undertook and promiſed to — 
pay Tuack zol. and the coſts in that ſuit to be taxed till the time by a third 
of withdrawing the record, in which taxation all ſuch ſums: of — . 
money were to be allowed as Tuack had paid and was liable to pay „ifui haraw 
to his attorney and witnefſes who attended the trial; Tuacł rely- bis record, is 
ing upon this promiſe did withdraw his record, and no further — * 
proceeding was had in that cauſe; Tuack being dead, Read his ex- fraucs, 
ecutor has brought his action upon this ſpecial promiſe and under- 


taking by Naſh. 


The defendant has pleaded nn aſumpir, and thereupon iſſue is 
joined to the country; 2d/y, He has pleaded the ſtatute of frauds 
and perjuries; that the plaintiff ought not to have his action ageinſt 
him, becauſe he fays there was a ſtatute made in the 29th year of 
King Charles the ſecond for prevention of frauds and perjuries, 
whereby it was enacted, that from and after the 24th day of June 
1677. no action ſhould he brought whereby to charge anyexecutor or 
adminiſtrator upon any ſpecial promiſe to anſwer damages out of his 
own eſtate, or whereby to charge the defendant upon any ſpecial 
promiſe to anſwer for the debt, default or miſcarciage of another 
perton, unleſs the agreement upon which ſuch action ſhould be 
brought, or ſome memorandum or note thereof ſhould be in writing, 
ſigned by the party to be charged therewith, or ſome other perſon 
thereunto by him lawfully authoriſed; and then ſays, that the plain- 
tiff Read has brought this action to charge him the ſaid defendant 
with the debt, default or miſcarriage of the ſaid John/on, and that 
there never was any agreement in writing touching this promiſe, 
nor any memorandum thereof ; and this he is ready to verify, &c. 


PakT1I, 41 | To 


. SOC norm 


To this plea the plaintiff has demurred, and the defendant ha* 
Joined in demurrer, 


vv This caſe was twice argued at the bar, and after time taken by 


= the court to conſider, the Chief Juſtice delivered the opinion of the 
"7. A+ court. | 


Lee Chief Juſtice : The ſingle queſtion is, Whether this promiſe 
which is confeſſed by the demurrer not to have been in writing is 
within the ſtatute of frauds and petjuries, that is to ſay, whether 
it be a promiſe for the debt, default or miſcarriage of another per. 
ſon; and we are all of opinion that it is not, but that it is an original 

Ld. Rayw. promiſe ſufficient to found an aſſumpſit upon againſt Naſh, and is a 

4085. lien upon Naſb, and upon him only. Jobnſen was not a debtor, 
the cauſe was not tried, he did not appear to be guilty of any de- 
fault or miſcarriage, there might have been a verdict for him if the 
cauſe had been tried for any thing we can tell; he never was liable 
to the particular debt, damages or coſts. The true difference is 
between an original promiſe ang a callaleral promiſe, the #r/ is out 
of the ſtatute, the latter is not when it is to pay the debt of another 
which was already contracted. Judgment for the plaintiff, 


* 
— i _— 


— 


a Than. 


g Sy eo gs _ — * 
T ̃ !U . er EE EIS 


— — 
— 


Snee verſus Humpreys an Attorney of the C. B. B. R. 


2 H 2222 $7 
An attorney N attorney of the Common Pleas was arreſted by a /atitat; 


of the C. B. Mr. Henlcy moved that the proceedings againſt him here might 
Ret de ſet aſide, alledging that he ought to have been ſued in the Com- 


Jatititat muſt ; ] - 
plead his writ mon Pleas by bill. But per curiam, You muſt ſue out your writ 


of privilege, of privilege, for if you are an attorney of the Common Pleas, and 


and proceed- ys , X 
ings — are rectus in curi there, you will have it of courſe, and may plead 
him not diſ- it here. 

charged on 


motion. 


Dale ver/us Eyre and others. 


Nolle proſe. ROVER againſt a defendant-executor and other defendants 


at be not executors, for a converſion in the life-time of the defendant- 
gelangen executor's teſtator; verdi# againſt the defendants not executors, and 
who ought the defendant-executor found Net guilty. 

not to have 


been joined, : ; f 8 
* It was objected in arreſt of judgment, that his being a fort does 
not ſurvive, and you cannot join the executor a defendant with the 


others. 


To this:it was anſwered, that if trover be brought againſt ſeveral 


perſons, and one dies, the writ does not abate, II Rep. 45+ ſuppoſe 
1 
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entred a nolle proſequi as to any of them. | Frm au . 


malle proſegui? You come too 8 
may help it by the entry. Rule to ſhew cauſe why judgment 


ſhould not be arreſted diſcharged. 


Michaelmas Term 


20 


— 


Between the Pariſhes of Tetbury and Tlam. B. R. 9 


ULE to ſhew cauſe why an order of two juſtices con- There muſt 
firmed by the ſeſſions to remove a pauper from Tetbury to . 
Iam ſhould not be quaſhed. The order ſtates that Mr. or conditional 
Pope of Tiam hearing the pauper was a boy likely to be fit jor EE — 
for his ſervice, ſent to his father to deſire he might come upon lik- year to gain a 
ing, the boy came and continued upon liking eight weeks, and ſetdement. 
then it ſtates that Mr. Pope hired him for a year to commence from 
the beginning of the eight weeks he had been on liking, and that 
the boy continued in Mr. Pope's ſervice at Jam a year and ten days 


from his firſt coming upon liking. 


Per curiam, This caſe differs from all the caſes; @ coming upon 
liking is not like a conditional hiring at the firſt; There muſt be a 
hiring for @ year either abſolute or conditional previous to the ſervice 
for a year; the hiring here has a retroſpect to paſt /iking; and the 
court held the pauper gained no ſettlement at Jam, and quaſhed 
the orders of the juſtices and ſeſſions. 


Parſons 


| | | . 8 . — 4 e 
:11 the defendants had been found guilty, the plaintiff might barg — 2 — 
4. TN. 369 


7. 175 AC. lo « 
Curia: What do you fay to that? cannot the plaintiff enter a PF eta ad 
po . ſoon, we cannot tell but the plaintiff 22 
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Parſons verſus Freeman and others. In Chancery, 


November 9. 
WhataRt ſhall RS. Freeman being intitled under Mr. Sawyer's will to an 
e een kee eſtate- tail in the lands in queſtion after the death of Mrs. 
a will, Sawyer, and alſo to an eſtate in fee in other lands, by articles in 


1739. in conſideration of a ſettlement to be made upon her by Mr, 
Freeman, covenants that the /ands in queſtion ſhall be conveyed to 
him in fee, and the other eſtate to him for life. 


Mr. Freeman being thus intitled to an equitable eſtate under the 
articles, afterwards and before the ſame were carried into execution 
by legal conveyance makes his will, and deviſes the lands in queſtion 
to ſome of the defendants. | 


After the making his will, he having the equitable, and his wife 
having the legal eſtate, join in a deed to make a tenant to the præ- 
cipe to levy a fine and ſuffer a recovery (which were both done) and 
declare the ſame ſha]l enure to ſuch uſes as they two ſhould by 
deed jointly direct, limit and appoint, and in default thereof to the 
uſe of Mr. Freeman the huſband in fee. The wife lived ſometime 
afterwards, the huſband ſurvived, and no joint deed of appointment 
was ever made by them, 


The queſtion in this caſe is, Whether the fine and recovery and 
deed to lead the uſes thereof be a revocation of Mr. Freeman's will as 
to thoſe lands whereof Mrs. Freeman was ſeiſed in tail, and wherein 
Mr. Freeman had an equitable title in fee at the time he deviſed the 


ſame. 


It was argued for the plaintiff (Mr. Freeman's heir at law,) that 
this amounted to a revocation of the will; that it is a known prin- 
ciple if a man ſeiſed in fee makes his will, and after makes a feoff- 
ment or other conveyance in fee, and then takes back a new eſtate 
in fee, that his is a revocation of the will; for wherever a man puts 

the whole intereſt of the lands out of him by any conveyance what- 
ever, though he take it back again the next day, it will amount to 
a revocation. Indeed in the caſe of a mortgage it is not a #otal reco- 
caticn, but only pro tanto, for the mortgagor dpes not part with his 
zobole intereſt, but he, his heir, or deviſee, may redeem, 3 Mum. 
163, 1. Ro. Abr. 616. Earl of Lincoln and Rolls, Eg. Caf. All. 
411, 412, Pollen and Huſband, Lid. 
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Titrer v. Titner, In ejectment about a year ago was a caſe reſerv- 
ed for the opinion of Lord Chief Juſtice Lee: Robert Titner died 
in 1741. ſciſed in fee of the lands in queſtion being Cave/king, leav- 
ino two ſons Robert and H-nry (the plaintiff's leſſor) who both en- 
tred upon their father's death, and were each ſeiſed of an undivided 
moicty, and being fo ſeiſed Robert the ſon the 12th of Feb, 1742, 
by his will deviſed all his lands and tenements, and all his ſaid moiety 
whereof his father was ſeiſed, to his wife the defendant EA,. T- 
ner; afterwards in 1745. a deed of partition was made and executed 
by and between Nobert and Henry, and the premiſſes in queſtion 
were allotted to Robert, and it was covenanted therein that they 
and their wives ſhould all join in levying a fine (which was done). 
and that the ſame, as to the lands in queſtion, ſhould enure to the 
uſe of Robert Titner, and ſuch perſon and perſons, and for ſuch 
ellate and eſtates, as he ſhould, by deed or will, limit, direct or 
appoint, and in default of ſuch appointment, to the uſe of Robert 
Tituer in fee; Lord Chief Juflice Lee clearly held this a revocation 
of the will, and not like the caſe of a bare partition only made by 
the ſheriff (unattended with a fine or conveyance to the new ule) 
which would not have been a revscation. 


That where there is a deed of covenant to levy a fre to certain 
uſes, and before the fine is levied all the ſame parties enter into a 
ſecond deed, and declare that the ſame fine ſhall enure to different 
uſes, in this caſe the 2 of the fine ſhall be directed by the ſecond 
deed. Morr 1107. 2 And 40. for until the uſes be executed, that 
ii, until the fine be actually levied and executed, the parties may 
vary the uſes (if they all agree) as they pleaſe. Tones v. Merl x, 
2 Salk. 6;7. in Carth. and other books, 


On the other fide it was argued for the deviſee, That this is not a 
reuecatian of the will as to the lands in queſtion, that Mr. Freeman 
at the time of making his will had an equitable eſtate in fee therein, 
as much as if he had purchaſed the fame with his own money in 
the name of another perſon; this equitable eſtate he deviſes by his 
will, and the recovery and fine, as to the lands in queſtion, do no 
more than convey a legal eitate to him, who before had an equitable 
elate in fee therein, and is no ways inconſiſtent with, nor ſhews 
any kind of intention in him to revo e his will as to this eſtate, and 
this conveying the legal fee to him is only a performance of part of 
the articles; the caſe of Titner and Titner wholly concerns a legal 
cliate, and there was a ncw cltate and new utes raiſed of that which 
was a legal eſtate at firſt, which were the grounds of that deter- 
mination, The recovery in the preſent caſe created a fee in ſome- 
body, which (if no uſes had been declared) would have been ſubject 
to ſuch truſts as the tail before was ſubject to, and if the legal eſtate 
thereupon reſulted to Mrs. Freeman, it muſt be in truſt for her 
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huſband under the articles, and in caſe of her death her heir would 
have been truſtee for him, | 


It was admitted by the deviſee's counſel that it is generally true 
where a man ſeited in fee deviſes, and after conveys in fee, and takes 
back an eſtate in fee by a new conveyance, that 7his amounts to a 
revocation; but they ſtrongly inſiſted that the converſion of a legal 
eſtate into an equztable one, or an equitable eſtate into a legal one, 


does not amount to a revocation. . 


Lord Chancellor Hardwticke : Determinations in caſes of revecg.. 
tions of wills have always been favourable to the heir at law, It 
is admitted on all hands that if the teſtator had had a legal fee, deyi. 
ſed it, and afterwards ſuffered a recovery, it would have amounted 
to a revocation of his will; or if the recovery had been declared to 
be to ſuch uſes as he ſhould direct, and for default thereof to the 
teſtator in fee, that this would alſo have amounted to a revocation ; 
and it is as certain likewiſe that if a man ſeiſed in fee, deviſes, and 
afterwards conveys the ſameaway by any legal conveyance whatever, 
and takes back again a new eſtate, this would be a revocation of the 
deviſe; but there are caſes go further, for if one ſeiſed in fee deviſes, 
and after levies a fine to his own uſe in fee, this has always been 
held a revocation, though the teſtator is in of the od uſe; this is 
a prodigious ſtrong caſe ; the reaſon is, that courts of juſtice, in fa- 
vour of the heir, will preſume the teſtator had ſome intention to 
alter or revoke his will in favour of the heir, by ſuch an act done 


after the will. 


Indeed where the teſtator ſeiſed in fee, afterwards leaſes for years 
or lives, or mortgages, or conveys to pay debts, theſe are only re- 
vocations pro tanto, and ſhew particularlyhow far the teſtator intend- 


ed to alter his will, by drawing the line exactly. 


It is objected, that although what I have ſaid of a Val eſtate be 
true, yet it is not ſo of an eguitable eſtate; but I am of opinion that 
it is, for it would be an iniquitous thing to determine that it is 
not, for then a court of equity would decree contrary to law; and 
therefore if a man ſeiſed of an equitable eſtate deviſes it, and af- 
terwards a new conveyance is made with his conſent, and ſome new 
truſt declared for him, this would be a revocation ; but, as I faid 
before, a mortgage, or a conveyance in truſt for payment of debts, 
would be only revocations pro tanto, for by theſe, a ſpecific intention 
is ſhewn; ſo is 2 Vern. 295. and ſo is Ogle and Cooke. 20 Feb. 1748. 
where a real eſtate was deviſed, and afterwards the teſtator convey 
it in fee to be ſold to pay money to Mr. Cooke and the ſurplus to 

be paid to the plaintiff, though the whole to be ſold, yet [ held 
it only a revocation fro tanto, and think the determination is * 
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ſo that the deviſee in theſe caſes ſhall have a redemption, or the ſur- 
plus after debts paid. 


To come to the preſent caſe; I take it for granted on both ſides, 


that Mr. Freeman when he made his will had an equitable eſtate 


in fee in the lands in queſtion, and the like for life in the other lands, 
for he could have compelled a ſpecifac performance of the articles, 
and obliged his wife to make a legal conveyance agreeable thereto; 
he, having this intereſt, makes his will, which could only have 
operated to convey hoſe in queſtion to the deviſee, for the other he 
had only for life: then a fine and recovery are had of 2/! together, 


and the uſes thereof declared as above; the wife lives ſome years. 


afterwards, he ſurvives, no appointment was ever made by them, 
he gains a legal fee hereby in the whole ; this is certainly more than 
gaining to himſelf a legal eſtate in the Jands wherein, before, he had 
only an equitable one, for he has, beſides declaring the ſame to 
other uſes, gained to himſelf a legal fee in that wherein he before 
had only an equitable eſtate for life. Indeed if a man has an equita- 
ble eſtate which he deviſes, and after takes by legal conveyance the 
legal eſtate therein, in that caſe I am of opinion it is no revocation, 
for this is the common caſe where a man contracts for the purchaſe 
of lands, and before any legal conveyance thereof made to him, he 
deviſes the ſame and dies, the deviſee ſhall compel a ſpecific per- 
formance, and ſhall have ſufficient of the teſtator's perſonal eſtate te 
pay the purchaſe money ; and though the deviſe be between the 
articles and the legal conveyance it is no revocation, for be it of 
what kind ſoever, it is only inſtrumental in changing an eguitable 
into a/zgal eſtate, and makes no alteration in the will. 


But notwithRanding this, it cannot be laid down as a general 
rule, that the turning of a /zga/ eſtate into an equitable one will not 
be a revocation; for if a man ſeiſed in fee, deviſes and afterwards 
conveys in truſt for himſelf, this certainly would be a revocation, 
and differs from 2 Vern. 495. and from Ogle v. Cooke, which were 
to {ct in particular ſecurities and made no alteration, but juſt ſo far, 
pro tanto, And if Mr. Freeman had only taken a fee in the lands in 
queſtion, and nothing more, it would have been no revocation; 
but it is moſt plain (though there be no proof) they came to 2 
new agreement, to wit, that ſhe ſhould be r in to join with him 
in an appointment, and he, in conſideration thereof, was to have a 
fee in that eſtate wherein, before, he had only an eſtate for his 
life. And though it is ſaid, that as to the particular eſtate in quel- 
tion, it was only turning an equitable into a legal eſtate, yet it 
ought to appear that that was ſingly the purpoſe, but here it appears 
it was to vary his intereſt in the other lands, which differs this from 
all the caſes of revocation pro tanto, for the recovery and uſes were to 


operate over the whole fee of both, 
2 Suppoſe 


312 Michaelmas Term 25 Geo. 2. 1751. 


Suppoſe a man ſeiſed in fee deviſes, and afterwards makes 2 
ſettlement on himſelf for life, remainder to his firſt and other ſons 
in tail without truſtees to preſerve contingent remainders, the fee is 
in him until a fon is born, and if no ſon be ever born the fee will 
333 be out of him, there can be no doubt but this would be a 
\- © ©» '« revocation of his will, though no ſon ever born; the caſe of Lard 
Linc v. Rell is àa ſtrong caſe to this purpoſe. In the preſent caſe 
the power of appointment was ſuch a particular purpole as might 
operate over the whole fee of both eſtates whenever they pleaſed; 


and if Mr. Freeman had been ſeiſed of a legal fee, and had had a 


mind to let in his wife to join with him in ſuch an appointment, he 
muſt have made a new conveyance for that purpoſe, which would 
certainly have been a revecaticn. And The caſe of Titner v. Titner 
determined by a learned judge, is a very ſtrong authority, and very 
appoſite to the preſent caſe. Decreed it a revecation of the will. 


Todd verſus Dodd. B. R. 


Warrant of R7 CHARD Dodd executed a warrant of attorney dated May , 


— jag. 17-6. to confeſs ajudgment for 400 J. to John Todd the elder and 
ment to two, John Todd the younger; ohn Todd the elder is dead, and now it is 
33 ol moved by Mr. Williams, that John Todd the ſurvivor and executor 
ment entred, Might have leave to enter up judgment upon affidavit that this 
leave given to warrant of attorney was given by the defendant to the two Todds to 


1 ſecure and indemnify them againſt a bond which they entred into 
on the behalf of the defendant for 200 J. which appeared to be ſo 
by an indorſement upon the back of the warrant of attorney. Caſes 
cited, Perk, Fesffment ſ. 192. 1 Lit. $2. a. b. 8 Rep. 82. Salk. 
87. Ld. Ray. 849. Sir T. Ray 18. Saik. 400. 1 Sho. 91. 
Ro. Abr. 331. tit. Autfority, Salk. 117. 1 Barnes 35. Still v. 
Stiil iu C. B. 2 Barnes 38. contra. | 


The laſt reſolution of the Cominon Pleas was, that the power 
ought to be rictly purſued; but notwithſtanding hat cale, the 
whole court of B. R. after time taken to conlider, gave leave to the 
plaintiff Tedd the ſurvivor to enter up judgment, and they faid this 
was a ſtronger caſe than any that had been cited. 
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Smith verſus Evans. In Scaccario. At Serjeants Inn, 
Dec. 6, 1751. 


SA 94 
T was ſaid by Lord Chief Baron Parker, Baron Clive, and Ba- Sealing a will 
ron Smythe (abſente Legg) that which is ſaid by North, Wildham, — —— 
and Charlton in 3 Lev. 1. That putting a ſeal to a will is a ſuffi- of it withio 
« cient ſigning within the ſtatute of frauds and perjuries,” is very the ſtatute of 
frange doctrine; for that if it was ſo it would be very eaſy for one —— 
perſon to forge any man's will, by only forging the names of any 

two obſcure perſons dead, for he would have no occaſion to forge 

the teſtator's hand. And the barons faid if the ſame thing ſhould 

come in queſtion again, they ſhould not hold that ſealing a will only, 


was a ſufficient ſigning within the ſtatute. 


Lake verſus Lake, In Chancery, Nov. 8, 1751. 


THIS was a bill preferred by the teſtator's next of kin againſt Parol proof 


his widow, who was his executrix, to have a diſtributive 18 


ſhare of the perſonal eſtate undiſpoſed of, the teſtator having given intended his 
her by his will a legacy of 1400 J. upon condition that ſhe did not wifeexecurrix 
ſuffer a bond (which he gave upon his marriage with her to leave —— 
400 J. to ſuch children as they ſhould have) to affect the aſſets, 


and they never had any children; he alſo left her an eſtate in land. 


The widow executrix inſiſts ſhe is well intitled to the reſidue not- 
withſtanding this legacy and the deviſe of lands to her, for that the 
teſtator has frequently declared his intention that ſhe ſhould have 
the reſidue, and this the defendant has in proof. 


For the plaintiff it was objected that the teſtator's parol declara- 
tions ought not to be admitted; the evidence is that the witneſs in 
travelling with the teſtator, who was not very well in health, and 
talking of ſerious things, the teſtator ſaid he had done very hand- 
ſomly for his wife, and that he had done very well alſo for his ſiſter 
and brother, and ſaid that after his debts and legacies were paid he 
hoped there would be ſomething very handſome for her beſides; 
that he had given his wife half of his money in a ſum certain, and 
if ſhe had good luck in getting in his debts, there would be ſome- 


thing more, which would be all her own. 


Per Lord Chancellor: If making a wife executor of itſelf ſhould 
be allowed to be a good reaſon why ſhe ſhould have the reſidue 
when ſhe has a conſiderable legacy, we ſhall not know where to 
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Nil habuit in 
tenementis is 
a bad plea to 
an aſſumpſit 
for the uſe 
and occupa- 
tion. 


ſtop; but were a wife is executor, and there is a preat affection 
proved to be between them as here is, it is very reaſonable to admit 
this kind of parol proof, and a leſs evidence than this would have 
turned the ſcale in her favour; therefore the bill muſt be diſmiſſed. 


Hilary Term 
25 Geo. 2. 1752. 


. 


Nota; The year of our Lord 1751. conſiſted of no more than 
282 days. The year of our Lord 1752 began upon the iſt 
day of January, and conſiſted of no more than 3 55 days 
from the 2d to the 13th of September this year both inclu- 
ſive being expunged out of the calendar, in order to reduce 


it to the New Style. 


Lewis verſas Willis. B. R. 
74 NDEBITATUS aſumtſit for the uſe and occupation of 


lands; the defendant pleads nil habuit in tenementis at the 
time he permitted the defendant to occupy the land ; plaintiff de- 
murs. Per curiam, This is a bad plea to an action upon the caſe 
for the uſe and occupation, and ſo it was determined in the caſe 
of Richard v. Heolaitch, Hil. 13 Geo. 1. but in debt for rent upon a 
leaſe not indented, this plea may be pleaded, becauſe an intereſt paſ- 
ſes by a lcaſe; beſides the plea is ill pleaded, for it ought to ſay 
that the plaintiff had nothing in the tenements at the time of the 
action, nor at any other time; there is no occaſion for the plaintiff 
to ſhew any title upon theſe contracts. Vide ſtat, 11 Geo. 2. 


Wallop 


—— 
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Wallop ver/us Irwin. B. R. 


E defendant died after the rule to plead was out, but before Defendant 
the time given to him by a Judge's order for pleading was —— 

out, and the plaintiff ſigned an interlocutory judgment, and ſued out t» — 

a ſcire facias thereupon againſt the defendant's executor upon the Pited. judg- 

fat. Will 3. c.11. J 6. to ſhew cauſe why damages ſhould not fer — 

be aſſeſſed and recovered ; Mr. Ford moved to ſet the proceedings ceſs thereon 

aide, alledging that the writ abated by the death of the defendant ** irregulac. 

before interlocutory judgment was ſigned notwithſtanding the rule 

to plead was out; and cited the caſe of Sibert v. The exgcutor of Gee 

neral Kufſell, Mich. ꝙ Geo. 2, where it appeared the General died at 

Bath a day or two before the time for pleading was expired; Lord 

Hardwicke and the court held the ſuit abated. Proceedings (et 


aſide as irregular, 


Wingheld verſus Stratford & al'. B. R. 
| SP a 317 
ROVER for a gun; the defendants plead that the plaintiff A gun isnot 
kept the gun to kill game, and not being qualiſied, they juſtify 20 <53in* tv 
{as'game-keeper and ſervants to J. S. lord of the manor,) the taking —_ 
away the gun from the plaintiff ; but the plea doth not alledge that 


the plaintiff was out ſporting with the gun, nor where the gun was 
taken ; plaintiff demurs. 


And the court held that a gun is not neceſſarily to be taken to 
be an engine to kill game, as it does not appear upon this record 
that the plaintiff killed game with it; he might uſe it to ſhoot 
crows, or deſtroy vermin ; and it is not like nets and pointers, and 
ſuch dogs, which can only be kept for killing the game. Judg- 
ment for the plaintiff, Vide 2 Stra. logg. 


Rex ver/us Eliz. Spencer. 


5 Ry defendant was indicted for perjury, put in bail, was tried One acquitted 
4 and acquitted, and now the bail moved that they might be of peju-y, 

diſcharged from their recogniſance; the clerks of the crown-office = ——_— 
Oppoſed this, and ſaid the courſe of the court was, not to diſcharge — che 


the bail until the acquittal of the defendant was entred upon record. acquital be 
not _ of 
record, 


_ Wright and Deniſen Juſtices, at firſt doubted, and were for reſpit- 
ing the recognizance until the next term; but E:fter Juſtice totis vi- 


7:6us infiſted the bail ought to be diſcharged, for that by the pujtea 
3 in 
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Debt upon 2 
judgment of 
nonſuit in an 
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in court it appeared the defendant had been aquitted, and cannot he 
called upon again for the ſame charge, and he ſaid if the court ſhould 
reſpite the recognizance till next term (which would coſt no leſs 
than 1/. 6s. 8 d.) it would be eſtabliſhing a practice for the benefit 
of the clerks in court, to the prejudice of the ſubject, which he 
.could never agree to. Afterwards Wright and Demſon (abſente Ch, 
Juſtice Lee} concurred with F:fter,; and the recognizance was or. 
dered to be diſcharged ; and they ſaid if any body was aggrieved by 
this order, let them apply to the court next term, if they think fit, 


Murray veryus Wilſon. B. R. 


HIS is an action of debt upon a judgment of nonſuit in an 
inferior court.; the declaration is as follows : 


inferior court. 


Surry (to wit) Robert Murray complains of George Wilſen, being in 
cuſtody of the marſhal of the Marſbalſea of our Lord the now King, 
before the King himſelf, of a plea that he render to him 3/. 195. 44. 
of lawful money of Great Britain, which he owes to and unjuſtly 
detains from him ; forthat whereas the ſaid Robert heretofore, that 
is to ſay, at the court of record of our Lord the now King of the li- 
berty of the mayor, commonalty and citizens of the city of Lan- 
don, of their town and borough of Southwark in the county of Surry 
aforeſaid, held at the court-houſe within the town and borough 
aforeſaid, and within the juriſdiction of the ſaid court, on Monday 
the 19th day of N:;vember in the 24th year of the reign of our Lord 
the now King, before Millum Moreton, Eſq; then ſteward of the 
ſaid court, according to the cuſtom of the ſaid town and borough 
aforeſaid, from time whereof the memory of man is not to the con- 


trary-uſed and approved of within the town and borough aforeſaid, by. 


the. conſideration of the ſaid court recovered againſt the ſaid George 
31. 195. 44. for his coſts and-charges by him laid out and expended, 
in and about his defence, in a certain plea of treſpaſs on the caſe on 
promiſes by the ſaid George in the ſaid court of our ſaid Lord the King 
of the borough and liberty aforeſaid, before then commenced and 
brought againſt the.ſaid Robert, adjudged to the ſaid Robert, and at 
his requeſt in and by the ſaid court, for that the ſaid George did not 
further proſecute his plaintin the ſaid ſuit, but becamenonluit there- 
in; whereof the ſaid George was convicted, as by the record and pro- 


ccedings thereof remaining in the ſaid court at Sourhwark atorelaid 


may more fully and at large appear which ſaid judgment flill remains 
in its full force, ſtrength and effect, not reverted, vacated, annulled, 
diſcharged or fatisſied; and the ſaid Kcbert hath as yet obtained no 
execution of the atoreſaid judgment, whereby an action hath accrued 


to the ſaid Robert to demand and have of the ſaid George the ſaid 


31. 198. 4d, yet the ſaid George, though often requeſted, Hp 
ye 
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rendered the ſaid 3. 195. 4 d. or any part thereof to the ſaid Ro- 
J, but to render the ſame to him hitherto hath and ſtill doth 
wholly deny, to the ſaid Robert his damage of 10 J. and therefore 


he brings his ſuit, Sc. 


To this declaration the defendant has put in a general demurrer, 
and the plaintiff has joined in demurrer, which is entered of Eafter 


term laſt, Rotulo 37 3. 
Mr. Weller for the defendant objected, That debt upon a judg- 


ment of nonſuit in an inferior court would not lie; and 244%, That 
if it will lie yet the declaration is bad in ſubſtance, for it does not 
appear that the plaint in the court below was levied for a cauſe of 
action ariſing within its juriſdiction ; and zaly, The declaration 
ought to have ſet out the plaint and the ſubſequent proceedings 
thereon, and cited ſome old caſes to ſhew this. 


Mr. Wilſon for the plaintiff: At common law neither plaintiff nor 
defendant had any coſts, they were given to the plaintiff by the far. 
of Glouce;ler, 6 Ed. 1. but the defendant had no coſts until (above 
250 years after that time) by the fat. 23 Hen. 8. c. 15. it was en- 
ated, that if any perſon after ſuch a day ſhall commence or ſue in 
any court of record, orelſewhere in any other court, any action, bill 
or plaint in any of the particular caſes there ſpecified, and the plaintiff 
in ſuch action ſhall be nonſuited, or a verdict paſs againſt him, that 
the defendant ſhall have judgment to recover his coſts, &c. 


This being found to be a beneficial law with reſpect to the par- 
ticular actions to which it extended, the legiſlature by the flat. 
4 Jac. I. c. 3. extended it to defendants in every action wherein 
the plaintiff or demandant might have coſts if judgment ſhould be 
given for him, and to have the like proceſs againſt the plaintiff as 


by the ſtatute of 23 Hen. 8. 


One or both of theſe ſtatutes create the debt or duty for which the 
preſent action is brought, and there is no doubt but the action well 
lies bere if the declaration has ſufficiently ſhewn the cauſe of it. 
The ſubſtance of theſe two ſtatutes is no more than this, viz. That 
if a plaintiff commences an action, in any court whatever, is nonſuited. 
or have a verdict againſt him, and coſts adjudged againſt him by 
that court, the defendant ſhall have proceſs to recover, All this 
matter the preſent declaration ſhews with the utmoſt clearneſs and 


certainty, 


For the plaintiff therein ſets forth, that he, at a certain court 
of record, held at a certain place within its proper juriſdiction on 


the 1970 of November 24 Geo, 2. before the judge of that court, by 
PART I. 4AM conſideration 


— 
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conſideration of the court recovered againſt the preſent defendant 
31. 195. 44. for his coſts expended about his defence in a plea of 
treſpaſs upon the caſe, by the defendant in the ſame court commen- 
ced againſt the preſent plaintiff adjudged to him at his requeſt by the 
ſame court, for that the ſaid George Wilſon did not further proſecute 
his plaint in zhat ſuit, but became nonſuit therein whereof he was 
convicted prout per recordum, Cc. here is an action alledged to be 
commenced or plaint levied, a nonſuit, and coſts adjudged within 


the proper juriſdiction. 


Debt lies upon a judgment of nonſuit for 165. coſts in an inferior 
court, upon the fat. 23 H. 8. Harwood v. Fairbcurne, Cro. Eliz. 
96. and to the like purpoſe is 1 Leon. 316, caſe 344. 


Having ſhewn that the action well lies, it will be proper to an- 
ſwer the objections taken to the declaration, which ſeem to go ra- 


ther to it's brevity than it's ſubſtance, 


It muſt be admitted, that formerly, in actions of this kind the 
ſuperior courts required greater exactneſs, and particularity in ſet- 


ting forth the whole proceſs of the ſuit in the court below from the 


pledges to proſecute to final judgment; but, of later years, a greater 
latitude and more general way of pleading proceedings in courts hath 
been allowed, Anciently if a man pleaded a judgment recovered in 
a court in this hall, he ſet forth the whole record verbatim; after- 
wards they came to allow of a 7aliter proceſſum fuit, and an abridg- 
ment of the proceedings; and laſtly they allowed a recuperavit only 
to be well enough, becauſe all proceedings in ſuperior courts were 
preſumed to be regular until the contrary was ſhewn : but this con- 
ciſe way of pleading was a long time denied (in reſpect) to inferior 
courts, becauſe they were tied to ſtricter forms, and therefore 
were forced to ſet out the whole pracels. However at length a 
taliter proceſſum fuit was allowed to inferior courts, provided ſtill 
they were courts of record; and now this ſhort method is at laſt 
allowed in pleading a juſtification under a recovery in an hundred 
court, becauſe the whole proceſs muſt be given in evidence; fo that 
ſuch a formal nicety, and tedious prolixity is not now required; but 
our learned judges in theſe later and happer days have rather been 
aftuti to do juſtice, than to find out little flips in pleadings. 


To ſhew this, 2 Lev. 8 1. Doe v. Parmiter; treſpaſs for taking 
the plaintiff's cattle; the defendant juſtifies under a plaint levied in 
an hundred court by the plaintiff againſt J. S. whereupon 7alter 
proceſſum fuit that the plaintiff was nonſuit, and coſts taxed, and a 
precept to levy, by which he took the cattle 2% hoc that he was 
guilty before the delivery of the precept or after the return; the 


plaintiff demurred, and it was objected that this ſhort way of 
pleading 
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pleading a jugment in inferior courts is not allowable; but the ob- 
jection was over- ruled and the court ſaid the pleading was well 
enough. For the like purpoſe 3 Lev. 403. Patrick v. Fohnſm 


2 Mod. 102. Lane and Robinſon. And 2 Mod. 195. Higginſon and 


Martin. 


But it is further objected that the declaration is ill, becauſe it does 


not alledge that the plaint was levied for a cauſe of action ariſing 
within the juriſdiction, 


In anſwer to this objection, it may be admitted that if this had 


been an action brought by one who was plaintiff below and had 
recovered there, the objection might have had ſome weight in it, and 
it might perhaps have been incumbent upon him to have ſhewn that 
every ſtep he himſelf had taken in the inferior court in which he was 
the actor was legal and regular, and that his cauſe of action aroſe 
within its juriſdiction; but ſurely it cannot be neceſſary for the pre- 
ſent plaintiff, who was defendant below, to ſhew that the plaintiff 
there proceeded legally. Suppoſe Vilſon the plaintiff below had 
no cauſe of action at all (which is really the truth) how could it 
with truth be alledged that the plaint was levied for a cauſe of action 
which aroſe within the juriſdiction; and if it be neceſſary to alledge 
this, it muſt be neceſſary to prove it, and that would have been 


impoſſible. 


Suppoſe there is not one legal or regular ſtep in Vilſon's proceſs 
below; yet if the nonſuit be properly recorded, bat is a ſufficient 
ground for the preſent plaintiff to maintain this action, and is the 
only gift thereof; for this purpoſe Hob 219. Drury v. Finch. This 
was an action for words not actionable, and at the trial the plaintiff 
was nonſuit; and now it was ſaid by his counſel that the defendant 
was to have no coſts, becauſe the words are not actionable; but 
Lord Hobart ſays, ** I was of a contrary opinion, for the words of 
the law are plain and general that the defendant ſhall have coſts 
* of the nonſuit, and the vexation is more groſs if there were no 
* cauſe of action, for elſe a man might ſue with more ſafety where 
* he had leaſt cauſe, and fo coſts adjudged.” So in the preſent caſe 
it muſt be taken upon this declaration, which is admitted to be 
true by the demurrer, that the defendant Wi//on commenced a ſuit 
in a court below for a cauſe of action which he could not prove at 
all, or could not prove that it aroſe within the juriſdiction. To the 
like effect are Palm. 147. 2 Ro. Rep. 213. Palm. 36 5. Hob. 284. 
Sl. 149. Heylers's caſe, Cro, Car. 175. 


The court gave judgment for the plaintiff upon the firſt argu- 


ment, and faid, that the declaration was a very good one both in 
4 form 
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form and ſubſtance; the nonſuit is laid to be given and recorded at 
a court held within its proper juriſdiction, and that is ſufficient, and 
the plaintiff below's proceſs may be illegal from beginning to eng 
for aught we know; and the declaration would have been good 
upon a ſpecial demurrer. And they held the argument for the 
plaintiff, and the caſes cited, to be good law, 


Baugh verſus Price. In Scaccario, 


Articles and HIS bill was preferred by the plaintiff who is the ſon and heir 
* „L of Thomas Baugh, who was the ſon and heir of Rowland Baugl, 


fraud and im- to ſet afide articles, and ſeveral deeds and conveyances under them 
poſition. made by the plaintiff's father Thomas to the defendant. | 


In October 1739. Rowland Baugh the grandfather was about 72 
years old, afflicted with the gout and a rupture, and his life not 
worth above one year's purchaſe, being tenant in tail of an eſtate 
aalled Stonehouſe with remainder to himſelf in fee, worth about 
3000 J. his ſon Thomas being heir expectant in tail and in neceſſitous 
circumſtances, by articles of agreement of the 21/7 of October 1739, 
in conſideration of 15001, to be paid tohim by the defendant within 
a year, and of an houſe in Priſtein worth 200 J. to be conveyed to 
Thomas Baugh, he covenanted to convey to the defendant the ſaid 
eſtate in fee ſimple, ſubject to the eſtate for his father's life ; ſoon 
after the ſigning the articles Thomas Baugh was deſirous of being of 
the bargain, but the defendant would not let him; ſo on the 3d ef 
Nevember 1739. a leaſe and releaſe was prepared by the defendant, 
(who is an attorney) and executed that day at his houſe when no 
body beſides the defendant, his ſan, and another perſon, w re pre- 
ſent ; Thomas Baugh among other things covenants that he is ſeiſed 
in fee, and there is a clauſe of warranty againſt Rowland and his 
heirs, and the uſe of a fine formerly levied by Thomas is declared to 

4 defendant in fee, and in conſideration thereof he conveyed to Thomas 

the houſe at Preſtein, but in that conveyance there is no ſuch cove- 
nant or clauſe of warranty; the 15004. in money to be paid; the 
defendant makes out that he paid it thus, viz. that he paid off to 
Lord Oxford 5501. owing to him by Thomas upon a mortgage of 
another eſtate (which was as much as the ſame was worth); 200/, 
Thomas.owed:to defendant; 250 J. which defendant pretended he paid 
him in caſh ; and for the remaining 53001. he gave Thomas a bond to 
pay it within a limited time after Thomas Baugh ſhould have ſuffered 
a recovery to defendant's uſe. | 


= WW FL 


Old Ræwland B. died the 87h of July 1940. having lived no more 
⁊han nine months after the making the articles, whereupon Tm. 


avrites a letter to Price acquainting him with his fathers death, rs 
| : tel 
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tells him that he ſhall act in all reſpects agreeable to his wiſhes; in 
another letter he tells Price he ſhall always act juſtly, and ſays that 
price has got a good bargain of him, that he might afford to give 
him a buck, but ſays he ſhall not touch one without Price's conſent. 


After this, in Feb. 1740. Thomas B. filed his bill in Chancery to 
{et aſide theſe articles and conveyance and to be relieved, to the ſame 
effect as the preſent bill; the defendant Price put in his anſwer 
thereto, and denied the fraud charged. 


Thomas B. being at that time indebted to Price in 100 /. which 


he was to give Price with his ſon as clerk to him, was threatened to 


be ſued for it, and by other arts of Price was intimidated from pro- 
ceeding in Chancery; nay Price was not content with Thomas B.'s 
ſtopping the proceedings in Chancery, but inſiſted npon ſome ſa- 
tisfaction to be made to him for the aſperſions he pretended had 
been caſt on him by that bill, and accordingly prevails upon Thomas 
B. to execute a deed dated October 1741. reciting the proceedings in 
Chancery, and that the purchaſe was a fair one, and Thomas B. 
thereby confirms and releaſes the eſtate to Price; ſoon afterwards 
Thomas B. and Price, with the aſſiſtance and intermediation of one 
Doctor Thomas (to whom Thomas B. applied) ſettled all accounts, 
and Thomas Baugh ſeemed ſo well ſatisfied that he thanked Doctor 
Thomas (who appears as a common friend to both) for his kindneſs. 
In 1743. Thomas B. 's bill in Chancery was diſmifſed and in 1746. 
he died, The preſent plaintiff his ſon ſoon after preferred this bill 
to be relieved upon paying the purchaſe money and intereſt to 
Price, and all neceſſay and permanent repairs. 


At the hearing of the cauſe which laſted eight days, two queſ- 
tions were made; 1½, Whether the articles and conveyance were 
obtained by fraud and impoſition; and 2dly, If they were, whether 
Thomas Baugh by any ſubſequent act had purged that fraud or im- 
frfition. And after time taken to conſider, the Barons were una- 
nimouſly of opinion for the plaintiff upon both points, and gave 
their judgment ſerratim. 


Baron Smythe: There can be no doubt at all but as this caſe 
ſtood originally, and at the time it was depending in Chancery, that 
court would have relieved. Here is a ſon who is remainder-man 
in tail (in the life of his father old and infirm) not knowing the 
value of the eſtate, trafficking with an attorney, who had tranſacted 
buſineſs for his father and him 26 years, had ſeen the family ſettle- 
ment, and is taking advantage of the ſon's neceſſitcus circumſtances, 
and purchaſing his eſtate for half the real value of it. Price draws 
allthe writings himſelf, Thomas B. has no draught or copy, nor any 
attorney or counſel] concerned for him; here is no valuation made of 
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the eſtate, the whole tranſaction kepta ſecret from old Rowland; Py;,, 
ſeems to have made Thomas B. do juſt what he pleaſed, made him 
covenant that he was ſeiſed in fee, which Price knew he was not, 
makes him enter into a warranty; fo that Thomas B. muſt certainly 
be guilty of a breach of covenant, for he was not ſeiſed in fee; 
and yet Price ſwears he only bought of him a remainder in tail, 
though Thomas B. has actually conveyed an abſolute fee, and not x 
baſe fee or determinable, ſo that the articles and conveyance are 
fraudulent upon the face of them. Another fraud is the Keeping 
back 500/. on the bond to be paid in a month after ſuffering a re- 
covery; and if what Price ſays be true, that he only bought are. 
mainder in tail, he had no right to oblige Thomas B. to ſuffer a re. 
covery to bar the remainders over. 


The 2d queſtion is, whether the ſubſequent acts of Thomas B. 
will bar the plaintiff; and I am of opinion they will not, and that 
he ought to be relieved, 


It is ſtrongly inſiſted upon for the defendant that the letters from 
Thomas B. to defendant ſoon after his father's death, ſhew that he 
thought the bargain a fair one ; but to this it is rightly anſwered, 
that they were written ſoon after his father's death, before his eyes 
were open, and before he knew the real value of the eſtate ; for he 
not long afterwards preferred his bill in Chancery, and I think the 
arts and threats uſed by Price to ſtop that ſuit were as fraudulent as 
the original bargain, and the recital in the releaſe executed there- 
upon is falſe, for the bargain was a very unfair one, and 415 
prcſis veri, or ſuggeſtio falfi, have always been held ſufficient to ſet 
aſide a releaſe. 1 Vern, 20, 32. 1 Wms. 240. Thomas Baugh 
was made to think that his ſuit was without any good foundation, 
and to fear that he ſhould be liable to coſts, and if the purchaſe was 
at firſt fair it wanted no confirmation; Thomas B. was never fully 


apprized of his right, but was continued in a ſtate of deluſion by 


Price till his death, who impoſed upon him in every tranſaction. 


It was further objected for the defendant, that Thomas B. all his 
life, ſtood by and ſaw Price laying out great ſums of money in re- 
pairs and ornamental additions, &c. But to this it is rightly anſwered 
that Thomas B.'s acquieſcences were founded upon a miſtake into 
which Price had led him. 1 think Price ſhould be allowed for 
all neceſſary repairs ; relief has been often granted in ſimilar caſes, 
1 Ver. 167, 205, 237, 443. 2 Fern. 14. 1 ms. 310. 


The caſe of Cole v. Gibbons, 3 Wms. 290. was ſtrongly relied upon 
by the defendants counſel ; but that caſe differs very materially 


from this ; that was not the caſe of an heir in the life of his father, 
| nor 
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nor of a remainder- man or reverſioner, nor was there any fraud in 
the original bargain in that caſe upon which Lord Talbot laid great 
ſtreſs, the party there confirmed the bargain when he was fully 
appriſed of every thing; but in this caſe at bar here is fraud in every 
tranſaction appearing written evidence which cannot err, for 
Thomas B. was deluded from firſt to laſt ; and in the caſe of Lord Che/- 
terfield and Janſen ſands quite clear of fraud, fo nothing like this 


cale. 


It is the policy of the nation that ſuch bargains as this ſhould 
not ſtand ; and if the cours of juſtice were to hold them good, it 


would be to encourage extravagance and diſobedience in young heirs 


on one hand, and avarice, fraud and impoſition on the other, and 
therefore I am of opinion that the articles and deeds ought to be ſet 
aide upon the plaintiff's paying the defendant his principal and 
intereſt, and that the defendant be allowed for all needful repairs, 
and that the plaintiff be paid his coſts till this time, and that the 
ſubſequent coſts be reſerved till the coming ix of the maſter's report. 


N. The reſt of the Barons delivered their opinions to the ſame 
effect, ſo there is no occaſion to ſet them down; they ſaid there 
was no inſtance where the original contract was fraudulent, that any 
ſubſequent act could purge it, and that, by ſtopping the ſuit in Chan- 
cery and the releaſe thereupon given, the fraud was double hatched, 
and that the tranſaction was iniquitous from beginning to end. All 
the Barons held that Thomas Baugh was of ſufficient age, and capa- 
ble of tranſacting buſineſs; and though it was inſiſted for the plain- 
tiff that Thomas B. was made drunk by Price at the time of execu- 
ting the articles, yet hat not being fully proved, it was laid quite 
out of the caſe, and he was conſidered as ſober at the time. It was 
alſo faid that Price had put Lord Oxford upon calling in his 5507. 


to diſtreſs Thomas B. but that was not proved, ſo was laid out of 


the caſe ; but it appeared clearly Thomas B. was in neceflitous cer- 


Eaſter 


— — 


—— — — _— 


324 


Eaſter Term 


eg 2 17862 


Herbert vcſus Williamſon. B. R. 


Upon atriel HILE an action of treſpaſs was depending to try whe- 
— — ther the park and caſtle lands were within the townſhip 
follow the of Kendall in that county of Weftmorland, and ſo liable to 
i Ar | be rated to the poor of that town, Doctor Rotberam the 
vo diſere - diſſenting miniſter there, wrote a pamphlet to prove that the park and 
tionary power caſtle lande where within the townſhip, whereupon the court was 
— o moved that an information might go againſt the Doctor and the pub. 
liſter, upon an allegation that this pamphlet was written on purpoſe 
to influence the jury of the county of Meſtmorland; when they came 
to ſhew cauſe it was propoſed and agreed by the counſel on both 
ſides, and by the court, that it might be tried at Lanca/ter upon 
a feigned iſſue, whether the park and caſtle lands were within the 
townſhip of Kendall; accordingly the cauſe was tried at Lancaſter, 
and a verdict was found for the defendant that they were within the 
townſhip. Upon the return of the poſtea the maſter refuſing to tax 
coſts upon this feigned iſſue which was come into by conſent: there- 
fore it was moved that the maſter might be obliged to tax defend- 


ant his coſts, 


And upon debating this matter by five counfel of a fide, 
Wright, Deniſon and Foſter Juſtices {abſente C. Juſtice Lee, } were 
clear that the court in this caſe had no diſcretionary power as to 
coſts, but that cg by law muſt follow the verdict, and that this 
matter is not a new queſtion, but was determined in this court 
1 Anræ, between Still and Rogers, where a feigned action was or- 
dered to be tried at the aſſizes, upon an iſſue directed by this court 
upon a matter in the crown office, and there was a verdict for the 
plaintiff, and he had his coſts. Lilly's Abr. 477. which book, 
Wright Juſtice ſaid, was of authority in matters of practice; and 
upon ſearch made in the office this is found to be ſo, Nicbvlls v. 
Nicholls was alſo a feigned iſue, and coſts followed the verdict; and 
this is always /o when a fergned iſſue is directed by a court of lau; 
but when an iſſue is directed by the court of Chancery then 761 - 
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120 , but the finding of the jury is returned to the Chancery, 
3 are in the diſcretion of that court, becauſe the fatutes 


giving cy do not extend to courts of equity as they do to courts of 
a. 0 . 


The Maſter was ordered to tax the defendant his coſts. 


Rex verſus Johnſon and five others. B. R. 


HIS is an indictment which charges that the fix defendants, Indiament 
together with ſeveral others, unlawfully aſſembled to diſturb — 4 
the peace of the * upon the 224 of Auguſt in the 24th year. of entring a lead 
King Geo. 2. with force and arms broke and entred the mine of an — 1 
B. and J. S. and unlawfully took and carried away — pounds — ov 

of black lead, contra pacem, &c. | | quaſhed upon 


It was moved by Mr. Clayton that this indictment might be 
quaſhed, alledging that his was a mere action of trover or treſpaſs, 
and not a matter of public concern; and cited Rex v. Archer, Hil. 
11 Geo. 2, Rex v. Man, ſame term. Trin. 15 Geo. 2. Rex v. 
Newhall, and Rex v. Dunn, Paſ. 17 Geo. 2. Rex v. Gad or Gueſt, 
Paſ. 22 Geo. 2. Rex v. Maſon, Hil. 11 Geo. 2. 


On the other fide it was ſaid for the proſecutor, and reſolved by 
the whole court, that the numberof perſons aſſembled together, dit- 
fered chis caſe from all the caſes cited, and the defendants are not 
intitled to any indulgence from the court; and if the word riot had 
been in the indictment, it might have been eaſily proved, for this 
aſembling was at a time in Cumberland when the Judges were try- 
ing other perſons for the lite offence at Carliſſe; therefore the defen- 
dants may demur if they think fit, for it is in the diſcretion of the 


court, whether they will quaſh any indictment whatever upon mo- 
tion, 


Watſon qui tam ver/zs Jackſon. DK 


HIS was an action gui tam by a common informer upon the — oo dy 


T ſtatute for killing game; Mr. Clayton moved for judgment as nonfuir again 
in caſe of a nonſuit, and obtained a rule for the informer to ſhew an informer 


__— term; no Cauſe being now ſhewn, the rule was made ab- x 6 — 
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_ Kenrick verſus Taylor. B. R. 


In on naten 3 is a ſpecial action upon the caſe againſt the defendant for 


or diſturbin 
— in 12 diſturbing the plaintiff in his pew in the ſouth iſle of the 
pew, the «g church of Wrexham in the county of Denbigh, which he claims by 
£6 lay or Preſcription as appurtenant to his meſſuage in the.pariſh; the de- 
prove that he Claration ſets forth, that the plaintiff and all thoſe whoſe eſtate he 
* hath in the ſaid meſſuage have time out of mind repaired the pew, 
ſtranger ; ali- Upon Not guilty pleaded, there was a verdict for the plaintiff, ſub- 
ter in a * ject to the opinion of the court, upon a caſe which ſtated that at 
* ue the trial there was no evidence given that the plaintiff, or any cf 
| the owners of the meſſuage, had ever repaired or been obliged to 


repair the pew, or that the pew had ever wanted repairing, 


This caſe was argued in Hilary term 24 Geo. 2. by the Honour. 
able Mr. Bathurſt for the plaintiff, and Mr. Moreton for the defen- 
dant; and the ſingle queſtion was, whether the plaintiff can main- 
tain this action without proving repairs done to the pew. 


It was argued for the plaintiff that as this was an action by one 
in poſſeſſion againſt a mere ſtranger, and wrong doer, that there was 
no neceſlity to prove any repairs; and that there was a great differ- 
ence between an action againſt a ſtranger, and a conteſt with the 

_ 241. ordinary in probibition; for at common law the ordinary has the 

ch aq diſpolal of all the ſeats in the church, and although they be built 
and repaired at the charge of the whole pariſh, yet that will not ouſt 
him of his juriſdiction, and therefore a ſpecial title muſt be ſhewn 
againſt him by building or repairing the ſeat. 1 Lev. 71. Sir Thy, 
Jones 3, 4. but poſſeſſion alone is ſufficient to maintain this action 
againſt a ſtranger. 


2 Roll. Abr. On the other fide it was infiſted that the church and ſeats are 
— 69. as free to all the pariſhioners as the market or highways, unleſs it 
3 Inft. 20. can be ſhewn that any particular pariſhioner was placed in a certain 
22 3 6. ſeat by the authority of the ordinary, or built and has repaired it. 
Fm. Za. And Lord Hales in a caſe like this at Mincbeſter directed the jury to 
find for the defendant, becauſe there was no proof that the plaintiff 


had ever repaired the ſeat. 1 Sid. 203. 


Lee Ch. Juſtice, Deniſon and Foſter Juſtices, inclined to think 
that the plaintiff had no occaſion to prove repairs; but //r:g6t Jul- 
tice being inclined to think the contrary, time was to conlider 
until this term, when the opinion of the whole court for the plain- 


tiff was delivered by 2 


L. 


Faſter Term 25 Geo. 2. 1702. 


— 


Lee Ch. Juſtice : It is objected for the defendant that as repairs 
were laid in the declaration and not proved at the trial, the po/tea 
ought to be delivered to the defendant; but we are all of opinion 
that this being a poſeſſory action againſt a ſtranger, and a mere wrong- 
doer, the plantiff was not obliged to prove any repairs done by 
himſelf or others whole eſtate he hath ; for it is a rule in lau that 
one in poſſeſſion need not ſhew any title or conſideration for ſuch poſſeſſion 


againſt a wrong-doer. 


But it is otherwiſe where one claims a pew or an iſle in a church 


againſt the ordinary, who undoubtedly has primd facie the diſpoſal | 


of all the ſeats in the church; and againſt him a title or confidera- 
tion muſt be ſhewn in the declaration and proved, as the building 
or repairing, &c, And this is the true diſtinction. 3 Lev. 73. 


The whole court were clearly of opinion that poſſeſſion and lay- 
ing it to be appurtenant to the houſe, without laying or proving 
that plaintiff repaired the pew, was ſufficient againſt a mere ſtran- 
ger, and relied upon the caſe of Burton v. Bateman, 1 Sid. 203. 


Judgment for the plaintiff, 
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Perkins, aſſignee of Hughes a bankrupt, . verſa Smith, 
5 B. R. 


I. trover, the jury find a ſpecial verdict which in ſubſtance is 


— ſhortly this. That upon the 22d of September 1749. Hughes 

was poſſeſſed of the goods in the declaration as his own property 
poles of goods — . 
the property and became a bankrupt that day, that the plaintiff is aſſignee 
of anotherto under the commiſſion ; that upon the 23d of September 1749. the 
> _ defendant Smith, who is ſervant and riding clerk to Mr. Garraway 
he has ary to whom the bankrupt was conſiderably indebted, went to the 
authority or bankrupt's ſhop (to try to get his maſter's money) and found it ſhut 
2 up, and that the bankrupt delivered to Smith the goods in the de- 
doing. claration, who gave receipt for the ſame in the name of his ma- 


ſter, and ſold the ſame for his maſter's uſe, 


_ * a a a m + om 


It was objected that the action was improperly brought againſt 
the ſervant Smith, who ated wholly in this matter for his mafer, 
and that the conver/ion is found to be to the uſe of his mafter, which 
is the giſt of an action of rover; after two arguments at the bar, the 
court gave judgment for the plaintiff. 


Lee Chief Juſtice : The point is, whether the defendant is not 
a tort- fes ſor, for if he is ſo, no authority that he can derive from 
his mafter can excuſe him from being liable in this action. 


Hughes the bankrupt had no right todeliver theſe goods to Smith; 
the giſ of trover is the detainer or diſpoſal of goods (which are the 
roperty of another) wrong fully; and it is found that the defendant 
himſelf diſpoſed of them to his maſter's uſe, which his maſter could 
ive him no authority to do; and this is a converſion in Smith, this 
Aiſpoſal being bis own tortious act; the act of ſelling the goods is the 
converſion, and whether to the uſe of himſelf, or another, it makes 
no difference; I am very well ſatisfied that this ſervant has done 
wrong, and that no authority that could be derived from his maſter 
before, or after the fat, can excuſe him, 1 
| c 
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The finding that the defendant diſpoſed of the goods for his maſ- 
ners 2/e is only the concluſion of the jury, and does not bini the 
court, the taking upon him to dipcſe of another's property is the 
/crtious act, and the gift of this action. Judgment for the plaintiff 


fer totam curiaim. 


Rex ver/u#s Simmons a Few. B. R. 
DES MH de, 
5 þ HE Jew was indicted for putting into the pocket of one Ah New vial 

ler three ducats, with a malicious intent to charge him with —— . 
felony, and was tried before Mr. Juſtice Feller at the laſt aſſizes reer er 


for the county of Eſſex, and found guilty generally as to all the cafe, upon the 
report of the 


counts in the 1ndif ment. ——— 
nde vits of the 

The court was moved for a new trial upon the affidavits of all the jury that the 

trcelve jurymen, i that they only intended to find the defendant —— 

guilty of putting the ducats into A/bley's pocket, and did not in- trary to their 

« tend, or underſtand that they had found him guilty of putting — = 

* the ducats into his pocket with an intent to charge him with fe- segn x 

« lony; and Dodſon the fereman ſwears that he declared at the bar point of law, 

to the court when they brought in their verdict, hat they found 

« the defendant guilty of putting the ducats in Aſkley's pocket, but 

« wittout any intent.” 


Mr. Juſtice Fgſer reported that after the evidence was gone 
through and ſummed up, the jury departed from the bar to con- 
ſider of their verdict, and gave a private verdict at his lodgings that 
the defendant was guilty ; the next morning they all appeared in 
court at the bar, and being aſked if they ſtood by their former ver- 


dict, they anſwered they found the defendant guilty. That Mr. 


Juſtice Fler then told them that there were four counts in the in- 
dictment, and that the evidence for the King was only applicable to 
the th;rd, which charged the defendant with maliciouſly putting 
three ducats into Aſhley's pocket with an intent to charge him with 
{ly; and told them that the intent was the principal thing to be 
conſidered by them, and that if they believed the defendant did not 
put the ducats into Aſhley's pocket with an intent to charge him with 
feliny, they muſt acquit him, whereupon the foreman at the bar 
laid, © We find bim guilty of putting the ducats into bis pocket with- 
* out any intent.“ But by ſome miſtake or miſapprehenſion of 
the court, or the jury, or of both, a general vera: was taken that 
the defendant was guz/ty. 


After this report the jury by further affidavits ſwear that there 
was a very great noiſe in court, and that when the judge directed 
them to acquit the defendant if they believed he did not put the 

ParT I, a P dAdaucats 
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ducats into Aſbley's pocket with an intent to charge bim will felmy, 
they did not hear or underſtand him. | 


This queſtion having been debated by five or fix counſel of each 


ſide, the court gave their opinion for a new trial. 


Lee Chief Juſtice : There is no doubt but a new trial may be 
| granted in a criminal caſe; and the true reaſon for granting new 
trials, is for the obtaining of juſtice ; but to grant hem upon the 
affidavits of jurymen only, muſt be admitted to be of dangerous con. 
ſequence. It appears to me from the repcrt of my Brother, and 
the affidavits of Dodſon the foreman, that this verdict was taken by 
a miſtake, for he ſwears that he declared in court“ that they did 
* not find the defendant guilty of any intent,” and therefore this is 
not granting a new trial upon any after-thought of the jury, but upon 
what the foreman Dedſin declared at the bar when they gave their 
verdict, I am very clear in my opinion there ought to be a new trial, 
and the rather, as this is a criminal matter, 


Wright Juſtice: New trials are generally ſuppoſed to be more an- 
tient than appears in the books, for want of reporters when they 
firſt began to be granted; every caſe of this kind muſt depend upon 
its particular circumſtances; the jury, every man of them, come 
here and tell us that they were not underſtood, for that they declar- 
ed at the bar they did not find the defendant gvilty of any intent. 
My Brother reports that he told them if they did not believe the 
intent, they muſt acquit him; the jury now ſwear, ** they did nat 
«© hear him”; therefore I am of opinion it is a verdict miſentred, 
contrary to the declaration of the foreman, not contradicted by any 
of the reſt, at the time it was ſpoken at the bar; and that it is molt 
plainly no after-thought, ſo that we may keep clear of the danger 
of granting new trials merely upon the affidavits of furymen: I think 
this man has been convicted contrary to the judgment of his Peers, 
that he has not had judicium pariũm, and that we are bound to grant 
a new trial; and this being a criminal caſe is more to be favoured 
as to a new trial, than if it had been a c:w4/ cale. 


Deni ſon Juſtice: The court will be very cautious how they grant 
new trials upon the affidavits of jurymen, becauſe it would be of very 
dangerous tendency ; but in this particuiar caſe, which partly de- 
pends upon my Brether's report, and partly upon the affidavits if all 
tbe jurymen, I am very well ſatisfied there ought to be a new tri, 
becauſe it appears both by the report and affidavits that this verdi 
ought not to ſtand, and that the jury were miſtaken in giving 2 
verdict contrary to the direction of the judge; and that is what! 
principally go upon, that it is a verdict contrary to the direction 0, 
Zhe judge in a point of law; one of the jury ſaid, Zhe defendant bad 
4 0 
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4 wm intent”, then the judge ſaid, . you muſt acquit him”; ſome of 
the jury ſwear they did not hear, others, that they did not ander- 


ſcaud the Judge. 


Foſter Juſtice: I am of the ſame opinion. I gave no direction 
at all in point of fact, only of law, that if they did not believe 
« the intent, they muſt acquit the defendant”; they told me the 
did not believe any intention; this is a verdict contrary to lau. N 

New Trial granted upon payment of coſts. "9. 


A common Soldier's Caſe. B. R. 


E was brought up by an habeas corpus, whereupon it was re- A common 
turned that he was committed by a juſtice of the peace as foldier cannot 
a vagrant, being charged by the overſcers of the pariſh of Saint 8 
Ann Sobo as a rogue and a vagrant, and running away from his meaning of 
wife and one child, whereby they are become chargeable to the — my 17 
pariſh. There was alſo an affidavit wherein it was ſworn on behalf 
of the pariſh, ©* that he was a watchmovement maker, and could 


« earn 30 f. per week, and that he refuſed to maintain his wife and 
child.“ 


It was moved by Mr. Attorney General that he might be diſ- 
charged upon an affidavit that he was a ſoldier, that he did not run 
away from Saba, but was billetted at Mit: Cbapple when he was 
taken up; no body can ſay that the common ſoldiers of the army 
maintained and kept for the ſupport of our liberties and property 
are rogues and vagabonds, or idle and diſorderly perſons within the 
feat, 17 Geo. 2. 


Per curiam, He cannot be a vagrant within this act of parlia- 
ment, ſo muſt be diſcharged. 


Tempeſt ver/us Metcalf. B. R. 


HRE E feigned iſſues were directed by this court to be tried, ir any one 

and there was a verdict for the defendant upon the iſſue of iſſue be found 
the moſt material conſequence; and for the plaintiff upon the others; — _ 
and it was moved therefore that the plaintiff might have no coſts ; have his cofls, 
but per curiam, If any one iſſue be found for the plaintiff he muſt 


have his coſts. 


Rex 
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Rex wver/us The Biſhop of St Aſaph. B. R. 


9 M R. Nares moved for an attachment againſt the Biſhop for not 
muy i uh "0 returning a fieri factas de bonis ecclefiaſiicis | 
againit a pee 


but for no: X : ; 
returning a fi. Per curiam, There is no doubt but an attachment may iſſue 
fa. de bonis againſt a peer for refuſing to obey the proceſs of the court; but! 
eccleſiaſticis, 2 / 2 y . P ez dut it 
it is prop r co ſeems the chancellor, cmmiſſary or rfficial, are the proper perſons to 
move againſt return theſe writs; and in Micbacimas 6 Geo 1. in the caſe of the 
— — King v. Leggen, Chancellor to the Biſhop of Saliſbury an attachment 
ſary or oflicial. iſſued againſt him (the Chancellor) for not dad 20a a fiert facias 

de bonts eccle/iaſticts againſt one Jones Clerk; therefore look into pre- 


cedents. 


Rex ver/us Collier and Cape. B. R. 


F/JeC Ig Judgment HE defendants were indicted, tried and convicted at Hicks; 
* Hall for inſulting Mr. Smith a juſtice of peace in the execu- 

— tion of his office at his houſe in Or mond ſtreet, found guilty and 

for a month, adjudged that they ſhould be impriſoned for a month, and aſk par- 

- — don of the juſtice at his houſe, and to advertiſe it in the Daily 

ir, the later Advertiſer. They having ſuffered a month's impriſonment, but 


part is void, not aſked pardon or advertiſed, were now brought up by habeas 
corpus, and moved to be diſcharged. 


Per curiam, So much of the judgment as is legal has been exc- 
cuted, and they muſt be diſcharged, for the other part of the 


judgment is void, | 


Rex verſus The mayor and Burgeſſes of Oakhampton. 


| A father be FAAAND AMUS to admit J. S. to his freedom, as being the el 
deſt ſon of a freeman; they return there is no ſuch cuſtom, 


ing 2 freeman 

of a boough and that no man is intitled to his freeman but by /ervi7ude; this 

| 22 Vs 27 neſs to prore MAtter was traver ſed, and the qUET4ON at the trial was. ether by 

1 + ee cuſtom every perſon being the eldeſt fon of a freeman born within 

2 - 7 * — the borough be intitled to be a freeman thereof; and the father of 

| "my Jean Io bis free- FJ. S. who had gained his freedom by /ervizude was called to prove 

| Acc _— the cuſtom, but was refuſed to be admitted by the judge who tried 
| Ac ; 4 the cauſe, and thereupon there was a verd:# for the defendants. 

It was now moved for a new trial, becauſe the father ought to 


have been admitted to prove the cuſtom. And 
nN Per 


, 


* 
* 


— — 


Per curiam, There is no reaſon to ſay the fatber ſhould be refuſed, 
for he has no intereſt in the queſſion, but rather comes to nar- 
row his own intereſt which was gained by ſervitude; ſuppoſe a /e- 
gacy be given to a ſon, ſurely the father may be admitted a witneſs 
to prove the will; the court were very clear, and granted a new 


trial. 


Michaelmas Term 


26 Geo. 2 1752. | 
5 Began upon the 6th of November by the late a& of 


. Parliament. 


Grayſon verſus Atkinſon. In Chancery, Nov. 7. 


beginning thereof: As to all my temporal eſtate where- — to my 

« with it hath pleaſed God to bleſs me, I give and deviſe fn! T dete 

« the ſame as follows“; then gives ſeveral legacies to thereof as 
A. and directs him to ſell all or any part of his real and perſonal * 
eſtate for the payment of his debts and legacies, and deſites three ward ſays, All 
perſons to aſſiſt him in the ſale thereof, and to be ſuperviſors of his de — - my 
will; and after giving ſome legacies to others, concludes his will Sauen ou 
with this re/iduary deviſe, vi. As to all the reſt of my goods and and perſonal, 
« chattels real and perſonal, moveable and immoveable, as houſes, 79*<*ble and 
« oardens, tenements, my ſhare in the copperas works, &c. I as houſes, te- 


give to the ſaid A. without making uſe of the word gate, or nements, &c. 


1 Teſtator ſeiſed in fee by will expreſſed himſelf thus at the Device. 


clearly of opinion, (as the teſtator had a fee,) that A. takes a fee; 
there is no doubt but the teſtator when he ſays, © As to all my tem- : 
« poral eſtate, c. in the beginning of his will, he intended thereby 
PART I. 4 Q to 
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any words of limitation whatever, word ef, 
or er 
The queſtion now is, what eſtate or intereſt A. took in the real worde of li- 
eſtate by this will, | — BY 
Lord Hardwicke Chancellor: I doubted at fiſt, but now am ; a” 


I ; by IS * 
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to diſpoſe of all the eſtate he had in the world, both with regard to 
the quantity and quality thereof. 2diy, There is no doubt but the in- 
heritance is charged with his debts and legacies; and the word en- 
foral is here put in oppoſition to his eternal or ſpiritual concerns, 
agreeable to Lord Talbots conſtruction in the caſe of | 
and does not mean a life eſtate or term of years, but as if he had 
ſaid, All my worldly eſtate. Yet I do not ſay but that notwith. 
ſtanding theſe werds he might afterwards have qualified them, and 
made more particular, limited, or partial diſpoſitions of his eſtate, 
for intention at firlt is one thing, and the execution of that intention 
is another. - 


Tt appears that he had it in view to diſpoſe of the whole when he 
directs, that all or any part of his eſtate ſhould be ſold, for it is 
poſſible the debts and legacies might exhauſt the whole; and though 
there is not the word e/tate, nor any words of limitation in this re- 
reſiduary deviſe, yet A. takes a fee thereby; for what is the word 
reſt to relate to but to his temporal eſtate, which he was diſpoſing 
of; for he ſays, As to the reſt of my goods and chattels real and 
« perſonal, moveable and immoveable, as houſes, gardens, tene- 
«© ments, Fc. I give them to A. He has here explained by the 
words, a; bouſes gardens, tenements, &c. what he meant by hs 
geods and chattels real and perſonal, moveable and immoveable, but 
if he had not ſo explained himſelf, I do not think that the words 
gocds and chattels real and perſonal, moveable and immoveable, would 
have carried the /ands by the /aw of England, though they might 
have ſo done by the civil /aw; and the word as is as much as if he 
had faid, I mean, for a man is not confined to make uſe of egal tech- 
nical words in his will, but may uſe what words he pleaſes provided 
he explains his meaning clearly. All the reſt, &c. plainly relates 
to ſomething mentioned before, and that mentioned before, which he 
was about to diſpoſe of, was a/l his temporal effate, which paſſes a 
fee, when the teſtator has one. Vide 2 Vern. go. 3 Peere Mm. 
295. 1 Salk, 234. 


Elliot ver/us Lane. B. R. 


$i. fa. ogaiat 480 RE factas upon a recognizance of bail; the defendant pleads 
bail, who that the venue is in the county of Southampton, and the bail was 
pleads there acknowledged in Middleſex, and that no capias ad ſatisfaciendum 


vainſt he was taken out againſt the principal defendant ; the plaintiff replies, 


principal ; re- there was a ca. ſa. iſſued and returned non eſt inventus ; the defen- 
plication there dant rejoins that the ca, ſa. did not lay four days in the ſheriff's 


— _ 0 office. Demurrer. It was objected for the plaintiff that the defen- 
not lie four 


days in the ſheriff's office, this is a departure. | 
dants 
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dant's rejoinder was a departure from his plea; for in his plea he 

ſays there was no ca. ſa. and in his rejoinder admits there was a ca. „ = 
; but that it did not lay four days in the office The court was - ay 
of opinion that this is clearly a departure, and gave judgment for 


Emerſon ver/us Hawkins and others. B. R. 


HE plaintiff makes an affidavit, that the defendants are in- Affidavit that 
debted to him in 103 4 for goods of the plaintiff, which — 
« the defendants have converted to their own uſe”; upon this af plaintif in 
uit the defendants are arreſted, and it is now moved by the At- 1031. for 
torney and Solicitor General that the defendants may be diſcharged — 
out of cuſtody upon common bail, on an affidavit that the defendants converted to 
are Cuſtom-houſe officers, and ſeiſed the goods as prohibited and * 1 
uncuſtomed goods which are now in the King's warehouſe, and hald a cutom- 
that a proſecution is now carrying on in the court of Exchequer in bouſe officer 
order that they may be either condemned, or that a writ of delivery — — 
may iſſue in caſe they have been unlawfully ſeiſed. 3 


; ; be received to 
Mr. Ford for the plaintiff : The ofi4avit of the plaintiff is poſi- d be 
tive to a debt, and the court cannot now receive any affidavit to con- plaintiff's 
tradict or explain it; and this is not like the caſes in the Common oath. 
Pl-as, where the whole circumſtances of the ſeizure appeared in the 
affidavits to hold to bail; to grant this motion would be to try the 
cauſe on affidavits, and there would be the ſame reaſon for doing 
ſo in every caſe where the defendant can juſtify; as if a plaintiff 
ſwears to his debt, the defendant might come and ſwear, it is true 
I owe the debt, but the ſtatute of limitations has run, ſo pray diſ- 
charge me upon common bail. 


Attorney General: The officers have ſeiſed for the benefit of the 
crown, and the goods are now (as it were) in the cuſtody of the 
law, and if the plaintiff has a right to them he is in no danger of 
loſing them; they are now out of the power of the defendant, and 
if officers of the revenue be liable to arreſts in theſe caſes it will 
be a great inconvenience. 


Lee Chief Juſtice: The plaintiff having ſworn poſitively that 
the defendants are indebted, in order to hold them to bail, it is the 
known courſe of the court that we cannot receive any affidavit to 
explain or contradict the plaintiff's oath; even an affidavit of the 
plaintiff's confellion that a defendant owes him nothing cannot be 
received, and the court have determined that the plaintiff may hold 
the defendant to bail in trover, which is as certain as goods ſold; 
and though the affidavit ſwears that the defendants are r»debted, it 
is 
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is well enough, becauſe the value of the goods is aſcertained thereby, 
and though it may be inconvenient to theſe officers, yet there 
would be ten times more inconvenience if we were try whether 
plaintiff ſwears true : they took nothing by the motion, 


SI : 


Griffith ver/us Walker, Eſq; Sheriff of Radnorſhire. 
B. R. 


Addon againſt CN PECIAL action upon the caſe againſt the ſheriff of the county 
_ of Radnor for a falſe return of a ſcire facias iſſued out of the 
is tranſitory, Court of Exchequer againſt the plaintiff; whereupon the defendant 
for he — returned a ſcire fect; and the plaintiff avers that the defendant did 
— e. Not give him notice, by reaſon whereof an execution was awarded, 
turn ay and the plaintiff's goods were taken in execution to the plaintiff's 
——_— damage; this action is laid in the county of Hereford, and the 
falſe is uoi- fact alledged is, that the ſheriff made this return at Kington in that 


verſally {o, county. 


The defendant demurs, and ſhews for cauſe of demurrer that the 
return is alledged to be made by the ſheriff of Radnor in the county 


of Hereford. 


It was argued for the defendant that this is a /ocal action, and 
ought to have been laid in the county of Radnor, becauſe whatever 
acts the ſheriff does in his office muſt be done in his own county, or 
at leaſt the law ſuppoſes he does ſuch acts there; and 2 Salk. 669, 
was Cited as in point to ſhew that this kind of action muſt be laid 
either in Middleſex, where. the return is filed, or in the county wher: 
it is made. 


E contra, It was argued for the plaintiff that the queſtion is not, 
whether the ſheriff can execute a writ, or ſummon the party out of 
his county, but whether he cannot make the return in any other 
county, and it was inſiſted upon, that he may; it was compared 
to an action againſt the ſheriff for an eſcape which may be laid in any 
county in England, for an eſcape in one'county is an eſcape every 
where. The ordinary may grant adminiſtration out of his diocele, 

2 Ld. Raym Gedb. 33. and a juſtice of peace may take an examination as to 
1455 a robbery out of his county. Cro. Car. 211, 212. 


Lee Chief Juſtice: It is certain the ſheriff may indorſe his return 
upon a writ any where; it is laid here, that he did this, and de- 
livered the writ of ſcire facias at Kington in Herefordſhire, and for 
any thing we know the fact was really done there, and the plaintiff 

Hob. 0g, has bis election to lay his action where he can prove the fact done; 


Noy 22. and the caſe of the Ordinary, Godb. 33. and of the juſtice of peace. 
1 Mod, 198. 2 Cro, 
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Cre. Car. 211, 212. are very material in point, The falſity of the 
return is the cauſe of action, and that which is wrong is /o univer- 
fally and every where, like an eſcape. Pleud. 37. b. Styl. 107. 
And if the plaintiff had undertaken to give evidence that the ſheriff 
delivered the writ in Herefordſhire, this court would not have chan- 

d the venue, if there be matter of law or record and matter in 
pats in different counties, the plaintiff has his ele#ton to lay his 
action in which of the counties he pleaſes; Judgment for the plain- 


tiff per totam curiam. 


Jones verſus Tub. In Error. B. R. 


D 6 HT O N and another became bail for the plaintiff in error, Bail is error 

Dighton being excepted to, did not juſtify in court, and ſo one aye refuſes to 
Sleeper was added a bail in his ſtead and juſtified ; Dighton did not ER _ 
apply to the court to have his name ſtruck out of the bail. piece as firuck out of 
he might have done, and afterwards Sleeper becoming inſolvent, We bail piece 
the defendants would have had recourſe to fix Dighton with tze 
aht, and therefore it was now moved on the behalf of Drghton that 
his name might be ſtruck out of the bail piece, which was granted 
er tatam curiam; for as he was excepted againſt and refuſed to 
juſtify, he might reaſonably think he was no longer bail, and ſo 


did not move to have his name ſtruck out before. 


Daubers ver/us Pender. In Ertor. 


HIS was a tronſcript cf a record in error from an inferior Tranſcript of 


court, wherein there was a miſtake, and therefore it was now record in 
error from a 


moved for leave to amend the tranſcript by the recerd below upon big cout 

payment of coſts, becauſe diminution cannot be alledged in a record ordered to be 
in error from a baſe cturt; and although it was objected that it does —_— 
not appear to the court that the record below is right, yet fer cu- jow tobe 


riam, This has been often done, and the rule in Reed and Chamley, produced be- 
Paſ. 4 Anne, was produced and read, which runs thus. Paſche — tw 
4 Anne. Sabbati prox' paſt craſtinum aſſenſionis Domini. Read and 
Chamley. Ordinatum eft quod referatur magiſtro Clark et quod ipſe in 

proſentia attornatorum ambarum partium emendet recordum brevi de 

errore annexum ſecundum ſeparales proceſſus in curia inferiore ba- 

bites, coram ipſo per partes prædictas producend'. Ex muticne Jacobi 

Montague militis, © 


And Lee Ch. Juſtice ſaid he remembered an amendment made 
upon his own motion, by the minutes of the books of a corporation 
court of record in the time of Lord Ch. Juſtice Parker, and the 


books were produced before the Maſter, 
PART I. 4 R Griffith 


- held good. 


„ 


e 
— 


. 


Griffith verſus Williams. B. R. 


Traverſe. | RE SP ASS for entring the pfaintiff's houſe, and taking and 
. carrying away a gold ring. Defendant pleads Not guilty 
bes under a and a ſpecial juſtification, that plaintiff has an bouſe, and is an n= 
preſcriptive habitant in the town of Ofweftry, which is a Corporation by pre- 
—— ſcription by the name of mayor, aldermen, and common council; 
2nd tothe that there is a priſon within the corporation which has been uſed to 
— _ . be repaired time out of mind by the corporation, and that for time 
the plaintiff out of mind they have been uſed to rate and take of every inhahit. 
traverſes the ant, not being a burgeſs, a certain rate called a tenſary towards the 
— 8 repairing the priſon, and preſcribe alſo that they have been uſed to 
traverſing the diſtrain for this rate or duty when refuſed to be paid; that the plain- 
right to di. tiff was rated, and refuſed to pay the duty, and therefore the de- 
kunde, dad feendants, as officers of the corporation, Juſtify the taking the ring, 


and the treſpaſs ; this is pleaded two other ways with little variation, 


The plaintiff replies that the defendants are guilty of a treſpaſs of 
their own wrong; abſque hoc that the corporation for time out of 
mind have been uſed to rate and take of every inhabitant not being a 
burgeſs a certain rate called a fenſary. There are the like replica- 
tions to the other pleas. The defendant demurs, and ſhews for 
cauſe that the plaintiff has only traverſed the pre/;ription for the duty, 
and not the right to diſtrain for it. 


This caſe was argued twice at the bar, and it was objected for the 
defendants that the replication is ill, becauſe the plaintiff has only 
traverſed the right to the duty, and not the right to diftrain far it; 
and if an iſſue had been taken upon this 7raver ſe it would not have 
made a final end between the parties; for ſuppoſe an iſſue had been 
taken and found for the defendant, it would have been only ſaying 
that the defendant had @ right to the duty, but not that he had any 
right to diſtraim for it; indeed if a verdict had been found for the 
plaintiff it would have made an end between the parties, but if for 
the defendant, there muſt have been a repleader. Cumynt. 148. If the 
right to diſtrain had been put in iſſue, it would have made an end. 


On the other ſide for the plaintiff it was infiſted that if the de- 
fendant's plea be falſe in any material fact, the whole falls to the 
ground, and that part of the juſtification which is not traverſed or 
denied is admitted; ſo that if there had been a verdict for the defen- 
dant upon the iſſue tendred, it muſt have been taken upon this 
record, that the defendant would have a right to diſtrain, becauſe 
bat is not traverſcd or denied by the plaintiff. ; 


The 
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The three material facts in the defendants plea, are, The con/ider- 
ation for this duty, the duty itſelf, and the right to diſtrain for it; 
and it would have been ſufficient to have put any one of theſe in 
iſue; and it does not lay in the defendant's mouth to complain 
that the plaintiff has not put all the preſcription in iſſue, for he has 
leſs to prove; the ule of pleading is to avoid prolixity, and to pre- 
vent judges and juries from being troubled with unneceſſary matter. 


CG. Lit. 126, 30g. | 


Some exceptions were taken to the plea, and the cuſtom; but 
the whole court were of opinion that the traverſe was well enough, 


they determined nothing concerning the plea, but ſeemed to think 


that ſuch a cuſtom could not be ſupported. * Deniſon Juſtice ſaid; 
Suppoſe a man claims a right to common pur cauſe de vicinage in 
A. and B. it was never doubted but a trever/e of the right in A, 
would be ſufficient without traverſing hig right in B. 


Judgmeovt for the plaintiff, 


Kelly verſus Deyereux, B. R. 


\ HE affidavit for holding the defendant to bail is made by a Common bail 
third perſon, who {wears * that the defendant is indebted to n ed for 
the plaintiff in a certain ſum of money, as appears by a bottomry fre afidoric 


bond in the deponent's cuſtody, and that the defendant on ſuch a of ihe debt. 


« day acknowledged the debt to him, and promaſed to pay the ſame 
to the deponent who has authority from the plaintiff by letter of 
attorney to receive the ſame”; it was moved by Mr. Hume that the 


defendant might be diſcharged out of cuſtody upon common bail, for See nate res. 
231, 232, 


want of a pofitive affidavit of the debt. 


For the plaintiff, who was abroad, it was inſiſted that a more 
þofuttve affidavit than the preſent cannot be made in a caſe where the 
plaintiff is abroad, for here is the defendant's confeſſion and promiſe 
to pay; and in caſes of executors and adminiſtrators a more prjtive 
afidavit cannot be made. 


But per curiam, There muſt be a poſitive affidavit of a ſubſiſling 
debt at the time of making the affidavit and ſuing forth the writ, 
and the want thereof cannot be ſupplied afterward; and in the 
caſe of an adminiſtrator, who ſwore to a debt as it appeared by the 
books of the inteſtate, it was held inſufficient to hold to bail, Mr. 
Pratt for the plaintiff, 

Defendant diſcharged upon common bail, 


3 Rex 


— 


AK 2 


— 


— 


Baron and 
feme. 

The feme 
may be ad- 
mitted to 
prove the 
of adultery 
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Rex verſus Rook. B. R. 


N order of Baftardy was made that the defendant ſhould pay 
205. and 15. 6 d. per week to the overſeers of the poor of the 
pariſh of Kirby Moorfide in Yorkſhire towards the maintenance of a 
baſtard child, upon the oath of a married woman alone, who ſwore 
that her huſband was in gaol long before ſhe was got with the baſ- 


with her, but tard child, and ever fince, and that ſhe had no acceſs to him nor be 


not to prove 
the baron had 
acceſs, 


to ber, and that Rook begot the baſtard: 


And now it was objected by Serjeant Agar that the order ought 
to be quaſhed, becauſe a wife cannot be admitted to prove that her 
huſband had no acceſs to her. | 


And ſo it was ruled by the whole court; and they cited the Vn 
and Reading in Michaelmas and Hilary 8 Geo. 2. where Lord Hard- 
wicke ſaid that although a wife might be admitted to prove the fa 
of adultery, yet the ſhall not be admitted to prove that her huſband 
had no acceſs, becauſe that may be proved by other perſons, and 


an order of baſtardy could not therefore be made upon her oath alone. 


2 Stra. 1076, The caſe of the King and The pariſh of Bedall differs from this, for 


925+ 


there were witneſſes to prove the huſband had no acceſs; Per cu- 


riam, As the juſtices have determined ſolely upon the evidence of 
a wife, the order muſt be quaſhed. | 


— 


— 


Hilary Term 
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Goodtitle of the demiſe of Hood ver/us Stokes. B. R. 


Nejectment for lands in the county of Warwick tried in 17 51. Theſe words 
the following caſe was made for the judgment of the court: * 
| a deed of uſes 
7obn Gurl being ſeiſed in fee of the freehold lands in queſtion, by make # te- 
leaſe and releaſe of the 6th and 7th of December 1695. granted and — cho 
conveyed the ſame to truſtees, to the uſe of himſelf and his wife for 
life, and for the life of the longer liver of them, remainder to the 
uſe of their children begotten between them in ſuch ſhares and pro- 
portion, and for ſuch eſtate and eſtates, as the ſaid John Gurl ſhould 
by his deed or will appoint; and for default of ſuch appointment, 
then to the uſe of all and every of the children of the ſaid Jabn Gurl 
and their heirs equally to be divided amongſt them. ' 


Jebn Curl died without making any appointment, leaving four 
children; and the ſingle queſtion is whether by the words equaily 
to be divided among ft them, they ſhall take as tenants in common, or 
as jointenants. | 


This caſe was learnedly argued, for the plaintiff in Eaſter term 
laſt * by John Eardley Wilmot for the plaintiff, and Jobn Ford for Lord Ch. 
the defendant; and again in Micbaelmas term laſt by Mr. Knowler Juſt. of the 
for the plaintiff, and Mr. Hume for the defendant, and — 
. this work 
After time taken to conſider till this term, Lee Chief Juſtice de- v publiked 
livered the unanimous opinion of the whole court: That this being 2 
a deed of uſes muſt be conſtrued according to the intent of the par- 
ties, which moſt plainly is, that the children ſhould take in common; 
and they relied upon the caſe of Fiſher and Migg, 1 Sal. 391. 
where the ſame point was determined in the caſe of a copyhold tur- 
rendred to the uſe of A. B. and C. and their heirs equally to be di- 
vided between them and their heirs, and was held by Turton and 
Geuld juſtices, contra Holt, to be a tenancy in common, and judgment 
was given accordingly, which (Lee Ch. J. ſaid) was never reverſed 
notwithſtanding what is ſaid in the caſe of Stringer and Phillip, 
Pakr. I, 48 27. 


\ 
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Eg. Ca. Abr. 291. in the marginal note ; they alſo cited the caſe of 
Rigden and Valere before the Lord Chancellor March 2 5, 1761, 
which was thus: G. E. by deed of the 57h of Auguſt 1710. in con- 
ſideration of love and affection to his wife and children, covenanted 
to ſtand ſeized to the uſe of his wife for life, and after her deceaſe 
to the uſe of his two daughters and their heirs equally to be divided 
between them; one of the daughters made her will, and the que- 
ſtion was, whether this was a jorntenancy or a tenancy in common, 
My Lord Chancellor gave his opinion that it was in common; after 
he had taken time to conſider, he ſaid he had well conſidered the 
caſe, and that after he had delivered his opinion, if the parties were 
diſlatisfied with it, he would ſend it to this court to be argued, 
Lord Chancellor ſaid: „It is ſettled that the words equally to be divided 
* in a wii do create a tenancy in common ; the word equally of itſelf; 
4 or the words Share and ſhare alike, will do the ſame” ; but it is ob- 


jected it muſt be taken otherwiſe in a deed; now I know of no 
ſolemn determination that theſe words will not make a tenancy in 


common even in a deed; the principal caſe as to this point is Fiſher v. 


WWigg, which was ſaid at the bar to be a doubtful authority, and that 


the judgment was ſaid to be reverſed ; but there never was any re- 
verſal of it, or writ of error brought, and therefore it is an autho- 
rity as to a ſurrender of copyhold lands ; and the anonymous caſe in 
2 Vent. 36 5. is directly in point to the preſent caſe, and upon 
the beſt conſideration of this queſtion, I am inclined to think that 
theſe words, ** equally to be divided, be they in a will or deed, will 
make a fenancy in common, to ſay otherwiſe would be to contradict 
the intent of the parties; I have the great opinion of Holt againſt 
me, but that of the two Judges againſt him has more of natural 
juſtice and reaſon in it, though Holt's has more of refined legal 


learning; Juſtice Gould's argument is an extraordinary good one, 


and is not anſwered to my fatisfation. The Attorney General was 
ſatisfied with the Lord Chancellor's opinion, and there was a decree 
accordingly ; and upon theſe authorities this court gave judgment 
in the caſe at bar, that the words equally to be divided in a deed of 


uſes create a tenancy in common. 


February 3, 1753. in this term, the reporter was called to the 
degree of Serjeant at law, 


The END of the FIRST PART 


a — 88 PT 


— 


Hilary Term 


26 Geo. 2. 1753. 


—_— 


Stevens of the demiſe of Wiſe verſus Tyrell. C. B. 14145 


N an ejectment of copyhold lands this caſe was reſerved at the A cuſtom for 
aſſiſes for the opinion of the court, which ſtates, That F. Jen- —— 
nings being ſeiſed in fee according to the cuſtom of the manor her copyhold 
of the copyhold lands in queſtion died, and the ſame deſcended —— 

to his heir at law Frances the wife of William Geary, ſubject to h pms 
. Fennings's widow Henrietta's eſtate; that Frances the wife of is bad. 
William Geary was admitted, and being ſolely examined, ſurrendred 
the premiſes to the uſe of herſelf for life, remainder to Henry Wiſe 
in fee; and that //i/liam Geary her huſband then living did not join 
with her, that Henry Wiſe was admitted to the remainder in fee, 
that William Geary died in 1739. and Henrietta the widow is alſo 
dead, and that there is a cuſtom in this manor that a feme covert 
ſeiſed in fee of copyhold lands may diſpoſe of her eſtate without her 
huſband's joining. A verdi& was taken for the plaintiff, who 
claims under the ſole ſurrender of Frances the feme covert, which is 


void if the cuſtom be not a good one. 


After ſeveral arguments, the whole court were clearly of opinion 
that this was a bad cuſtom ; and Willes Lord Chief Juſtice in giving 
the judgment of the court ſaid, that Juſtice Burnett (who was now 
lately dead) was of the ſame opinion. 


It is not ſtated whether the feme covert by the cuſtom was to be 
folely and ſecretly examined, though in fact ſhe was ſo; nor is it 
ſtated that the huſband by the cuſtom was to conſent though he did 
not 2 and therefore it muſt be taken for granted he did not 
conſent. 


In ſupport of the cuſtom was cited 2 Danv. Abr. 430. pl. 10. 
where it is ſaid that it is a good cuſtom in acopyhold manor, that a 
teme covert, with or without the conſent of her huſband, may deviſe 
her copyhold lands to her huſband, or whom ſhe pleaſes ; but this 

PART II. B 1s 
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is not rightly abridged, and ſhews what little credit ought to be 
given to abridgments; the caſe abridged is anonymous in Moor 123. 
pl. 268, and the cuſtom there found on a ſpecial verdict is, that a 
feme covert with the aſſent of her huſband may deviſe her copyhold 
| lands to her husband or any other, which the court thought was not 
Dyer 363. b. 2 | 

Davis zo. an unreaſonable cuſtom ; but that is not the preſent caſe, which 
50. b. muſt be taken to be without the aſſent of the huſband. 


— 


3 Leon. 81. It was faid, that if-a feme covert levies a fine it ſhall bind her 
.Godb. 143. and her heirs, if the huſband does not enter and avoid the eſtate of 
the conuſee, becauſe ſhe was examined, and had power over the 
land, 10 Rep. 43. 4. But the reaſon given in Hob. 225. is, that ſhe is 
eſtopped to ſay ſhe was covert; and a fine levied by a feme covert 
of freehold lands was compared to a ſurrender by her in fee of 
copyhold lands intailed, whereof no fine can be levied, and which 
would bar the iſſue; and this at firſt ſeemed to have ſome weight 
with the court; but at length they reſolved that this cuſtom cannot 
| 'be ſuppoſed to have had any reaſonable commencement, that it is 
.contrary to law and the policy of the nation, and tends to make 
-wives independent of their huſbands ; that no tolerable reaſon was 
given at the bar for this cuſtom. And the verdict was ſet aſide, 
and judgment given for defendant, the heir at law of Frances the 
wife of William Geary. 


t =mant 1 


Watſon Demandant er Lockley Tenant. C. B. 


Recovery a. H E writ of ſeiſin upon a common recovery was teſted ſecundo b 
— die Junii anno 13 Georgii, returnable tres Trin. The return 
return of tne 


| writ of ſeiſin, Made by the ſheriff was thus, /Virtute iſtius brevis mibi directi 

| duodecimo die Junii anno infraſcripto habere fect infranominato Wil- 

| lielmo Watſon plenariam ſeiſinam de acris infraſcriptis cum pertinentus 
prout interius mihi pracipitur fobannes Lock Miles, & Williemus 
Ogborne Miles Vicecomes Middleſexiz.” Now the words anno mfra 

VC 44. Seripto refer to the teſte of the writ, which was in the 13th year of 
K. Geo. 1. but the 12th of June was in the firſt year of his preſent 
Majeſty ; ſo the court, upon reading the writ and the return, or- 
dered the year to be amended as a miſpriſion of the clerk without 
any rule to ſhew.caule, 
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Roberts verſus Pierſon. C. B. 


: afeſſcd 
as ſecurity for the defendant for o/. and by way of eng cent f 


counter ſecurity the defendant executed a bond and war- void, and fo 
rant of attorney to confeſs judgment to her; ſhe having is her bond. 
been obliged to pay 50/. for the defendant, has entred up the judg- 
ment upon the warrant of attorney and taken out execution there-- 
upon; it was now moved to ſet the judgment aſide, and to have the 
money paid into the hands of the ſheriff reſtored to the defendant, 


T HE plaintiff who is a married woman entredinto a bond A jud 


Per Curiam, A judgment at the ſuit of a feme covert is void, 
and ſo is her bond, and the money ſhe paid for the defendant was 
her huſband's, and he may ſue for it; ſo the judgment muſt be ſet 
aſide, and the money in the ſheriff's hands reſtored. 


Whereupon the parties compromiſed the matter, and a rule was 
entered into by conſent that no action ſhould' be brought on either 
hde, | 


Scott ver/us Dixon & al'. C. B. AAT gg 


A CTION of aſſault and falſe impriſonment. The defendant age and 
pleads Not guilty as to all the treſpaſs in the declaration except impriſon 


the aſſault, impriſonment and detaining the plaintiff in priſon, and ment. Deſco- 
dant juſtifies 


as to that he pleads that Dinab Scott ſued out of this court a writ of under a capias 
capias ad reſpondendum, directed to the ſheriff of Cumberland to take ad reſponcen- 


j inti ; dum. Plaintitf 
Jonathan Scott (the now plaintiff) to anſwer Dinah Scott in a plea — —_—” 


of treſpaſs, and alſo of a plea of treſpaſs upon the caſe upon pro- defendant re- 


miſes, Cc. which writ was delivered to the ſheriff, who made — — 
Om tne ar- 


warrant thereupon to two of the defendants James and William eg and tier. 
Scott, and the other defendant Dixon (who is the keeper of the ward arreſled 


county gaol) aſſiſted, which is the ſame aſſault and impriſonment him 4 — 
complained of. — a 4 
the defendant 


bu acknowledged the treſpaſs; this is naught, and the plaintiff ought to have made a new aſſizament. 


„ 


4 Faſter Term 26 Geo. 2. 153. 
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The plaintiff replies, and admits the proceſs iſſued to the ſheriff 
of Cumberland, and that he made a warrant thereupon directed to 
two of the defendants, who arreſted the plaintiff thereby, and deli. 
vered him to the other defendant Dixon the gaoler, who releaſed 
him from the arreſt, and permitted him to go at large out of his 
.cuſtody, and thatafterwards the defendants took him again; where. 
fore, as the defendants have acknowledged the ſaid aſſault and im- 
priſonment, he prays judgment and his damages; defendant de- 
murs generally, and plaintiff joins in demurrer, 


It was objected for the defendants, that the replication was bad, 
becauſe it does not confeſs and avoid, nor traverſe the material facts 
in the defendant's.plea, which is a compleat juſtification of the aſ- 
fault and impriſonment in the declaration, which facts are all ad- 
-mitted, and none of them denied or avoided.; and if there were two 
aſſaults and impriſonment, the plaintiff ought to have made a new 
aſſignment; as in treſpaſs where the defendant juſtifies under a li- 

cence for the putting in of his cattle into the plaintiff's cloſe, the 
plaintiff may come and reply that it is very true I did licence you at 
thetime you ſay, but you putin your cattle at another time without 
my leave, which muſt be anſwered by a juſtification, or Not guilty; 
ſo in the caſe of a way. | 


For the plaintiff it was ſaid that the replication was well enough, 
and the defendant might have denied that he permitted the plaintiff 
to go at large after the arreſt, and a new aſſignment is not neceſſary; 
but if it is, it ought to have been ſhewn for ſpecial cauſe of de- 


murrer. 


In reply for the defendant it was ſaid, if he had taken Iſſue upon 
the latter part of the replication, it would have been a departure. 


, oo ia .DÞ = ... 


Curia: The defendant's plea is a compleat anſwer to, and juſtif- 
cation of, the treſpaſs, aſſault and impriſonment laid in the declara- 
tion, which the plaintiff has admitted to be true : now if there was 
| any aſſault and impriſonment beſides that which is juſtified, the 
[ plaintiff ought to have fet it forth by way of new aſſignment; but 
| inſtead of doing ſo, he has only faid that the defendant Dixon the 
gaoler diſcharged him from the arreſt, and the defendants after- 
wards took him ; wherefore inaſmuch as the ſaid defendant has ac- 
[ knowledged the ſaid treſpaſs, he prays judgment and his damages: pl 
| Now it is moſt plain the treſpaſs acknowledged is the treſpaſs in the * 
1 Cro.Car,228, declaration, which has been fully juſtified by the plea; -and there- be 
| fore it is abſurd for the plaintiff to pray judgment of the'treſpals (c 
| acknowledged, ſecing the defendant has confeſſed, and avoided it. 
And they inclined to give judgment for the defendant, — = 

| oug 
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thought the replication was naught for want of a novel aſſignment 
Sed adjournature 


Serjeant Poolefor the defendant, Serjeant Vynne for the plaintiff. 


Adams ver/us Freeman. B. R. Mo av; ir 


SSAULT and impriſonment ; defendant juſtifies under a ca- [®Prifon- 


. | ment; deſen- 
pias iſſued out of a baſe court in an action of debt, and ſhews dant jutiifes 


that a plaint was levied, & taliter proceſſum fuit that a capias iſſued, under a capias 


&c. plaintiff demurs; and it was objected that the plea was naught, — 


becauſe it does not appear that any ſummons iſſued before the ca- without ſhew- 


pia; Sed per totam curiam, taliter proceſſum fuit that a capias iſſued ing avy = 
1s well enough, and we will ſuppoſe every thing regular below, — ” 


Judgment for the.detendant, Ante Murray 
and Wilſon, 


Cooke & al.“ verſus Pettit. C. B. 


T NEBT upon a bond brought by the plaintiffs as churchwardens Debt upon a 


of the pariſh of A. The defendant craves oyer of the bond, 961" oh 


and ſets out the condition, which is that if he keeps the pariſh harmleſs from 


harmleſs, and maintain a certain baſtard child, then the obligation — 5 
to be void, otherwiſe to remain in force; and then pleads non dam- plea, Non 


nifcatus. The plaintiffs reply that the defendant did not provide for damniticatus, 

and maintain the child from ſuch a day till ſuch a day, and that ——ů— 1 
the pariſh have been obliged to pay 5 J. to maintain the child du- 5. to — 

ring that time; and this they are ready to verify; wherefore they — hong 
pray judgment. Rejoinder that the defendant provided for the — — 
child during that time; and iſſue thereupon, which was found for Rejoinder that 
the plaintiffs. And in arreſt of judgment it was objected for the de- —— A 

fendant, that ĩt does not appear upon the record that the child was ſor chat me; 
born in the pariſh of A. and therefore the pariſh is not chargeable, iſe and ver- 
and could not be damnified; and cited 2 Saund. 80. Richards & al dil for plain- 


verſus Hodges, where it appears on the record in that caſe that the Objefied it 
baſtard child was born in the pariſh : and it was faid that orders of does not op, 
baſtardy are frequently quaſhed in B. R. when they do not ſtate that b ua 


was born in 


the child was born in the pariſh. | be the paridh, but 


over-ruled. 


To-this it was anſwered, that it appears upon the record that the 
plaintiffs are churchwardens of the pariſh of 4. and the court 
will intend that it was proved at the trial that the baſtard child was 
born in the pariſh of A. And of that opinion was Juſtice Gundry 


(culy in court), and gave judgment for the plaintiffs. 
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8 Then it was moved that it might be referred to the prothonotary 
referred to to adjuſt how much the pariſh was damnified, the penalty of the 
compute how hond being 200/. But per (J. Gundry) curiam, this is not a caſe 


— within the Hat. 3 & 5 Ann. and we cannot hinder the plaintiffs 
nified, from taking out execution for the penalty, 


Serjeant Poole for the plaintiffs, Serjeant Agar for the defendants, 


Boughton verſus Chaffey & al. C. B. 


Bail, practice. RIA: We have determined over and over again that the 
4 plaintiff may except to the bail above, though they are the ſame 
perſons that became bound to the ſheriff for the defendant's ap- 
rance; and that the defendant cannot move to ſtay proceedings 
on the bail-bond, before he has put in, and juſtified bail in the 
original action. 


Trinity Term 


26 & 27 Geo. 2. 1753. 


Goodtitle of the demiſe of Pearſon verſus Otway. C. B. 


e C66 


| — N ejectment. The caſe was, teſtator being ſeiſed in fee of the 
alter to her Jands in queſtion, gave and deviſed the ſame by his will to 
— ky Agnes Pearſon (who was his heir at law) for and during her 

e Nas no 


— life, to be enjoyed by her without moleſtation, and after het 
to dipole death to her lawful ifſue, and if ſhe ſhall have no iſſue, that ſhe 
we her ſhall have power to diſpoſe thereof at her will and pleaſure; the 
| _ —— teſtator died and Agnes Pearſon entred; that ſhe was the teſtator's 
tingency of heir at law, and married the defendant Otaay, and during her co- 
ive never verture made her will, and deviſed the premiſſes to her huſband 

Kae Nicholas Otway for his life, if he continued ſingle and a widower, 


took a fee : 
if not, over, and died without iſſue, 


The 


ae a Rm. 
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The leſſor of the plaintiff claims as heir at law to Agnes, and : 
Jefendant claims under her will: the queſtion therefore is, whether 
Arnes had an eſtate in fee either as heir at law, or by the will; or . 
had only a power or authority to diſpoſe or appoint; if ſhe had an 
eſtate in fee ſhe could not make a will during her coverture, if (he 
had only an authority ſhe might execute it while covert, was ad- 


mitted on all hands. 


After argument at the bar the whole court was clearly of opinion Bre. Deviſe 
that Agnes had an eſtate in fee- ſimple by the will, as the contingent 3%, 1 Abr 
remainder to the iſſue never veſted ; that the teſtator by giving her 834, 

wer to diſpoſe thereof at her will and pleaſure, in caſe ſhe had 5 60. * 
no iſſue, has given her a fee- ſimple, according to what is ſaid by a 
Serjeant Shutrleworth in 1 Leon, 283. where the words are the ſame 
as here; but ſuppoling theſe words did not carry a fee- ſimple, yet 
as ſhe was heir at law, the fee deſcended to her upon the death of 
the teſtator, and ſhe having no iſſue, it was never out of her. 


Againſt this opinion was cited ; Leon. 71. where the like deviſe Latch g, 154: 7 
was only held to be an eſtate for life, with authority to diſpoſe of "SS — 

the reverſion ; but the court ſaid that caſe was not law, and that 1 Mod. 189. 

the caſe in 1 Leon. 283. was determined after hat in 3 Leon. 71, na — 


The word iſue in a will is always a word of limitation, and 


makes an eſtate-tail; and ſo does the word children if there are 


none in being at the time of the deviſe, and is a word of limitation; 
but if there are children in exiſtence, then it is a word of purchaſe. 


Gundry J. ſaid Agnes took an eſtate- tail and a fee upon contin- 
gency by the will, and had a fee by deſcent ; King verſus Melling, 
Lev. 58. in point; and Shaw verſus Weigb carried it much farther, 
2 Stra, 798. Judgment for the plaintiff. 


«4 Ly N 
Thruſtout ver/us Bedwell. C. 8. . 


2 
T N E leſſor of the plaintiff died before the commiſſion- day of Ng. roſy 
the aſſiſes; the cauſe was called on, and the pay was plaintiff dies 


nonſuited becauſe the defendant did not confeſs 1 entry and _ | 
ouſter; and now it was moved on behalf of the executor of the — 1 


plaintiff's leffor, that the ſuit did not abate by the leſſor's death after nonſuited for | 


iſſue joined and before the trial, and that the prothonotary might * — | 


tax and allow the executor his coſts upon the common conſent rule, ecutor of the 


leſſor ſhall 
have no cofts taxed on the common rule. 


On 


vo 


 / 


8 Trinity Term 26 & 27 Geo. 2. 1773. 


On the other ſide it was inſiſted that the executor is not intitled 
to coſts upon the rule, it being merely perſonal; and if there had 
been a verdict for the defendant he could have had no coſts; and 
there can go no attachment againſt an executor for non · payment of 
coſts in this caſe, nor will any action lie for coſts in this caſe on 


either ſide; and of that opinion was the court. 


Michaelmas Term 


26 Geo. 2. 1753. 


Long verſus Jackſon. C. B. 


Departure, EBT upon a bond 3 the defendant craves oyer, and ſets 
2 out the condition, That whereas A. B. had put himſelf 


joined by the apprentice to the plaintiff : Now the condition of this 
— — obligation is ſuch, that if the ſaid 4. B. ſhall not run 
fortify bis bar. away or depart from his ſaid maſter during the time of his appren- 
ticeſhip, then this obligation to be void, otherwiſe to remain in full 
force; and avers that A. B. did not run away or depart from the 

laintiff during the term of his apprenticeſhip. The plaintiff re- 

plies that A. B. put himſelf apprentice with the plaintiff to ſerve 

him as fuch from ſuch a day for the term of ſeven years, and 

aſſigns for a breach that A. B. departed from his ſervice before the 

end of the ſaid term of ſeven years. The defendant rejoins that 

the agreement between the plaintiff, defendant, and A. B. was, that 

A. B. thould ſerve the plaintiff only for the term of five years, and 
concludes with an averment; the plaintiff demurs, and affigns for 

cauſe that the matter in the defendant's rejoinder is a departure from 


his plea. 

Upon the argument it was objected for the plaintiff, ½, That 
here is a departure; and 2dly, That the rejoinder ought to have 
concluded to the country. 


may be re- 


Oo. Lit. 3044 For the defendant it was ſaid, as to the firſt objection, That 


although it be true in debt upon a bond where the defendant pleads 
4 con- 


> g. = A, - od a 
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conditions performed, the plaintiff replies and aſſigus a breach, and 
the defendant rejoins new matter in excuſe, that this is a departure; 
yet it is as true that the defendant may introduce new matter in 

lanation or fortification of his bar, and it will be no departure; 
and this is the preſent caſe, for it does not appear by the condition 
ſet out, or upon the defendant's plea, for how long the term was to 
be; and this rejoinder is only an explanation or fortification of the 
bar, and not new matter of excuſe. 


As to the ſecond objection, it was anſwered for the defendant, 
that the plaintiff in his replication diſcloſes new matter, that the 
term was for ſeven years; he might have replied to the count 
that A. B. departed during the term, and then that would have 
come before the jury, whether the term was for ſeven years; but 
not having done ſo, but introduced new matter which did not ap- 
pear before, the defendant has fully anſwered that new matter, and 
concluded rightly with an avernment; and cited Vere verſus Smith 
iVen. 121. 2 Lev. 5. S. C. as directly in the point to this objec- 
tion; the defendant had no occaſion to diſcloſe in his plea that the 
term was for five vears, as no mention was made thereof in the 
condition of the bond. The court over-ruled both the objections, 
and gave judgment for the defendant. Serjeant gar forthe plain- 
tiff, Serjeant Poole for the defendant 


Julian ver/zs Shobrooke. C. B. 
2 upon a bill of exchange brought by the payee againſt A conditional 


. the acceptor, who only accepted it in a conditional manner, ee of 
V/Z, upon account of the ſhip Thetis when in caſh for the ſaid — . 
veſſel's cargo; and the plaintiff avers in his declaration that at the 8, and ſo 
day when the bill became payable the defendant was in caſh for the — 25 
faid ſhip's cargo. Upon non aſſumpſit there was a verdict for the * 
plaintiff; and now Serjeant Agar in arreſt of judgment objected 

that the defendant was not liable by this conditional acceptance. 

Sed ber curiam, the objection was over-ruled; and they ſaid there 

a difference between this ſort of acceptance when the bill is drawn 

upon the perſon, and where it is drawn upon goods; and it is now 

ſettled that a parol acceptance of a bill o exchange is ſufficient to 

charge the acceptor. 2 Stra. 1000, 1152. 


Parr IT D Anonymous 
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Anonymous. C. B. 


Un debet to a EB T upon a bond, nil debet, and a general demurrer ; it was 
bond is bad inſiſted by ſerjeant Draper for the defendant, that nil debet to 
Te + 1 a bond was good upon a general demurrer, and was only a jeoffail 
| and matter of form, that after a verdict it would make a final end 
between the parties let the verdict be which way it will, Sed per 
curiam, It is naught upon a general demurrer, though perhaps it 

might be helped after a verdict, Judgment for the plaintiff. - 


Bell ver/us Simpſon. C. B. 

An award Dy B T upon an award, whereby it was awarded that Simpſon 

«> - ſhould pay Bell 224, and that they ſhould give mutual re- 
leaſes of all actions and demands until the date of the ſaid recited 
bond of arbitration, In arreſt of judgment after a verdi& it was 
objected by Serjeant Poole for the defendant, that it does not appear 
in the declaration, or in any part of this record, that there ever was 
any bond of arbitration, ſo that it is impoſſible to ſay till what time 
this award makes an end of matters in difference between the par- 
ties, and for any thing that appears this might be a parol ſubmiſſion, 
Curia: The defendant has pleaded no award ; the plaintiff has 
replied, and aſſigned a breach for non-payment of the money; this 
might have perhaps been a good objection at the trial, but after a 
verdict we will ſuppoſe that the arbitration bond was ſhewn at the 
trial, and was agreeable to the releale; ſo there muſt be judgment 
for the plaintiff, Serjeant Milles for the plaintiff, 


. 


— 


Hilary Term 


27 Geo. 2. 1754. 


Everall ver/us Maſon a priſoner. C. B. 


EBT upon a judgment; the defendant appeared by at- If a priſoner 
torney and pleaded nul tiel record, and iſſue thereupon fh 
quod habetur tale recordum; the plaintiff ſigned judgment — ts 
for non- payment for the iſſue; and now it was moved to pay for the 

ſet it aſide, for that a priſoner is not obliged to pay for the iſſue — ow N 

book; but by all the Secondaries then in court it was reported that appears by 

the practice is, where a priſoner appears by an attorney he ſhall pay aormey- 

for the iſſue, or judgment may be ſigned; otherwiſe it is where he 

zppears in perſon. Curia : If this had been an iflue to the country 

we would have ſet aſide the Judgment upon paying the coſts of the 

motion. and for the iſſue; for we will not let final judgment go 

where the merits have not been tried, and where the plaintiff cannot 

ſuffer any inconvenience by any affected delay, and here he has the 

defendant's body in priſon ;, but as this is debt upon a judgment, 

there is no doubt but there is ſuch a judgment, ſo there is nothing 


of merits to be tried, and the judgment muſt ſtand. 


Simmons Vicar of Kendall ver/zs Langhorne. C. B. 


EBT upon a bond; the defendant craves oyer thereof, and Debt on bon! 
ſets out the condition: Whereas the inhabitants of Se{{ge have to fave ham 


threatened to ſue Simmons for nominating William Langhorne to be — bs 8 
curate of Seide chapel in the pariſh of Kendall: Now the condition reaſon of 


of this obligation is ſuch, that if the above- bounden William Lang- _— pany 
borne ſhall ſave harmleſs and indemnified the ſaid Thomas Simmons from (ts by 


from all damages, expences and ſums of money, which the ſaid reaſon there- 
Lamas Simmons or his executors ſhall be obliged to pay by reaſon . 
of the ſaid Thomas Simmons's making ſuch nomination, or ſhall plaintiff re- 
lve him harmleſs and indemnified from all ſuits, &c. by reaſon — = 

thereof, or, &c. then this obligation to be void, otherwiſe, &c. — — * 


was obliged to 
muy ſuch a ſum by reaſon of ſuch nomination, but does not ſay bow he was obliged; and well enough. 


3 and 
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* 


and pleads non damnificatus; the plaintiff replies, and aſſigns for 
breach that he was obliged to pay and did pay ſo much money by 
reaſon of ſuch nomination of Thomas Langhorne to the ſaid cutacy 
of Selfide; the defendant demurs generally, and the plaintiff joins ia 
demurrer. 


It was objected by ſerjeant Poole for the defendant, that the re. 
plication is not iſſuable; that the breach aſſigned is ill, becauſe the 
plaintiff only ſays he has been obliged to pay, and did pay ſo much 
money by reaſon of ſuch nomination of Langhorne to the curacy, 
but does not ſay how be was obliged to pay it, whether by ſuit, or 
how, and the condion is to fave him harmleſs from ſuits; and 
cited Cro. Car. 363. Bro. tit. Condition, pl. 36. 2 Buſſ. 115. Reeve 
verſus Harris. 2 Vent. 201. Lutw. 470. 1 Brown's Ent. 194. 
Tomſon s Entr. 145. Winch Ent. 271, 375. 2 Saund. 81. 1 Saund, 


114. 


On the other fide it was anſwered by ſerjeant Draper, that ſince 
all the caſes cited the at. 4. & 5 Ann. for amendment of the law 
was made, and if the breach be ill aſſigned, it is only in form not 
in ſubſtance, and this is upon a general demurrer; but he inſiſted 
the breach was well aſſigned and iſſuable, for where the condition 

44 + 18 In the disjunctive, as it is here, if any one breach be aſſigned, 
ES > that is ſufficient; and here it is aſſigned in the very words of the 
| condition, That the plaintiff was obliged to pay and did pay ſo 
much money by reaſon of ſuch nomination of Langhorne to the 
curacy; and there is no occaſion to ſay how he was obliged to pay 
it, whether by ſuit in chancery, (which was the truth) or how 
otherwiſe. 


Curia: The objection ought not to prevail, for this is only mat- 
ter of form; but if it was matter of /ub/tance, the breach is well 
enough aſſigned and iſſuable, and it might be tried by the country 
whether the plaintiff has been damaged by reaſon of the nomina- 
tion to the curacy. Judgment for the plaintiff per tot cur. 


In Hilary vacation Mr. Juſtice Gundry died upon the weſtern cit- 
cuit, and Lord Chief Juſtice Lee died at London about the ſame 
time. | 


Eaſter Term 


27 Geo. 2. 1754. 


ſecond of May Sir Dudley Ryder, Knt. the Attorney 
General, and the honourable Henry Bathurjt, Eſq; were 
called to the degree of ſerjeants at law, and the ſame day 


T HIS term began upon the firſt day of May; upon the 


kept their feaſt in Lincoln's Inn hall; the former was appointed 


Lord Chief Juſtice of the King's Bench, and the latter a Juſtice of 


the Common Pleas, and took their places in the reſpective courts on 


Monday May 6, 1754. 


Roe of the demiſe of ſeſſereys & al" ver/us Hen. Hicks 
Mil' & al'. C. B. 


ue ST rad 2%, 
Ht CT MENT; verdict for the plaintiff ſubject tothe opinion & furrender to 
— 


of the court upon this caſe: Joſeph Jeſfereys being ſeiſed in fee 
of the copyhold lands in queſtion (which he held of the manor of 


Higwell, whereof the defendant Sir H. Hicks is lord) by his will havged before 


admittance, 
. the lands are 
fereys, and ſurrendered the ſame to the uſe of his will; that upon the rot forfeited 
igth of March 1752. Elizabeth Jeſſereys was tried and convicted 90 fle lors. 


but deſcend to 
for the murder of the teſtator, an |} was afterwards hanged; that the the heir of the 


dated in October 1745, deviſed the ſame in fee to Elizabeth Jef- 


teſtator died ſeiſed and Elix. Feffereys, was never admitted tenant, 
nor ever did any act to ſhew the was the lord's tenant; that Sir 
H. Hicks never entered, but the homage preſented the attainder of 
Eliz. Jeffereys, and the premiſſes in queſtion have been granted to 
thedefendants, as being forfeited to the lord by the attainder. The 
leſſors of the plaintiff claim, one as heir at law to the deviſor, and 
the other as heir of Elix. Feffereys, and thedefendants as lord of the 
manor and purchaſors under him. Three queſtions were made 
upon this caſe, 1//, Whether the lands were forfeited t » the lord; 
adh, Whether the ſurrender to the uſe of EI. Jeffreys did not 
prevent the deſcent to the teſtator's heir at law; and 3dly, Whether 
the attainder did not hinder the delcent to lier heir. 


Butupon the argument, thethree queſtions were reduced to one, 
to wit, Whether Miſs Jelſereys by the will and ſurrender had ſuch 


eltate or int-reſt in the premiſſes as ſhe could forfeit to the lord of 
PART II. ID the 


one who is / 
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the manor, for if ſhe had not, either the heir of the deviſor, or the 
heir of Miſs Jeereys, will have title. | 


It was argued by Serjeant Willes for the plaintiff, that the heir a 
law of the deviſor had title, and that nothing was ever in Mi 
Feffereys, and that by the ſurrender alone without admiſſion ſhe 
never was tenant to the lord either inlaw or indeed; and that he. 
fore admiſſion a purchaſor of copyhold lands cannot bring an ejed- 
ment for them, as an heir who is by deſcent may do; and the 
reaſon is, becauſe the admiſſion of the anceſtor is, in law, conſidered 
as the admiſſion of the heir to many purpoſes, but the admiſſion of 
the ſurrenderor is not the admiſſion of the ſurrenderee, and the 
ſurrenderee cannot do any legal act before admiſſion; there never 
was any privity between Miſs Jefereys and the lord, the never had 
any eſtate in the lands, and it is abſurd to fay ſhe forfeited what ſhe 
never had; the eſtate deſcended to the deviſor's heir, who, in 
ſuppoſition of law, was the tenant to the lord immediately upon 
the death of the deviſor. Cro. El. 349. Yelv. 144, 145. 2 Bull, 
Foord verſus Hoſkins. Theſe caſes prove that the ſurrenderee ha: 
neither zus in re nor ad rem before his admittance. 


For the defendants it was admitted by ſerjeant Prime, that if 
Miſs Jefereys had nothing in her, neither ius in re nor ad rem, (he 
certainly could forfeit nothing. But he inſiſted that upon the deati 
of her uncle the deviſor, and before her attainder, ſhe had a capa- 
City to take under the will and ſurrender, and had a right to be ad- 
mitted tenant, although ſhe would have forfeited upon being con- 
victed; for a perſon may have a capacity to take, though not to hold, 
1 [nft. 2. a. b. and a perſon incapable to take for himſelf ſhall be 
capable and preſumed to take for the benefit of the crown, fo may 
Miſs Fefercys be preſumed to take for the benefit of the lord. 


But it is objected ſhe was never admitted, and ſhe could not be 
tenant without it. In anſwer to this ſhe certainly had a right from 
the inſtant the deviſor died, and after admittance could recover the 

rofits and rent from the time of his death ; and to fay the heir 
ſhall have the profits until the deviſee ſhall be admitted is very 
ſtrange. Miſs 7efereys certainly had jus ad rem, for upon the will 
and ſurrender the lord was bound to admit her upon that title. 


Suppoſe a ſurrender be made to the uſe of J. S. and the lord 
receives the ſurrender, but refuſes to hold a court to admit J. S. and 
inſtead thereof enters and takes the profits, the ſurrenderee J. d. 
thall upon this title maintain an ejectment againſt the lord without 
any admittance, for the lord ſhall not take advantage of his own 
wrong; this could not be, if there was no title in a ſurrenderee be. 
fore admittance; (this was ſaid arguendo, and I heard no caſe cited 


to ſupport it; ideo quære.) U 
Pon 
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Upon the death of the deviſor before the attainder the heir at = | 
law could not have maintained an ejectment, unleſs Miſs Zefereys in | 
the lord's court had firſt refuſed to accept, and be admitted tenant, | 


Berneford verſus Packington, 1 Leon. 1. he cited as a caſe in 
int; where the grandfather of the plaintiff died ſeiſed in fee of a 
copyhold, leaving a widow who was admitted to her free-bench of 
the whole by the cuſtom, and a ſon A. who in his mother's life 
was convicted of felony; and this was held to be a forfeiture, though 
4. was never admitted, and though the lord could not ſeiſe during 


the widow's life. 


Curia : The ſingle queſtion is, Whether if a man ſurrenders a 
copyhold to one who 1s attainted and hanged before admittance, the 
lands ſhall be forfeited to the lord. 


Miſs Jeffereys never entered, never was admitted, nor ever did 
any act to ſhew ſhe was tenant; and a ſurrender and admittance | 
make but one conveyance, ſo how could the right heir loſe the ; „ 


eſtate? 


It is ſaid for the defendant, it is other wiſe in the caſe of the heir | 
who is in by deſcent, and that he can bring an ejectment before ad- 
mittance ; this is very true, but a ſurrenderee cannot. 


It is faid that a ſurrenderee may recover the meſne profits from 
the time of the ſurrender; that is true, after he is once admitted; 
and ſo may a feoffee from the date of the feoffment after livery and 
lein, and a bargainee after inrolment; the reaſon is, becauſe they 
are conſidered as one conveyance. 


A will and furrender to the uſe thereof would not be ſufficient to 
maintain an ejectment againſt the heir at law. 


If the lord was to accept a ſurrender, and the ſurrenderee enter ; 
thereupon, and afterward the lord was to diſſeſe him before admit- 
tance, an action lies againſt the lord, becauſe he ſhall not take ad- 


vantage of his own wrong. 


As to the caſe 1 Leon. 1. the anſwer to it is, that the heir at law 
was in of his reverſion, which differs totally from this caſe. The 
eſtate upon the death of the deviſor deſcended to bis heir, who is 
the plaintiff's leflor in the firſt demiſe, and he muſt be conſidered in 
law as tenant to the lord until ſomebody elſe be admitted. 


In the caſe of a deviſe of a copyhold nothing veſts in the deviſee 
or ſurrenderee, nor in the lord, and until admittance the eſtate in 
| law 


3 
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Cro. Elia. Jaw is in the ſurrenderor. The will may be quite laid out of the 
Wit, key, Caſe ; for as to a copyhold it is conſidered only as an appointment, 
and there need not be three witneſſes to it ; but admittance is as re. 
ceſſary to a ſurrender, as inrolment to a bargain and ſale, or livery 


to a feoffment. 


N. The whole court inclined to give judgment for the plaintiff 
upon this firſt argument, but gave no abſolute opinion, Adjourng: 


tur. Vide poſt. 


__ Irnity Term 


27 & 28 Geo. 2. 1754. 


Roe of the demiſe of Jeffreys & al' verſas Hicks 
al. GE. 


| HIS caſe was argued a ſecond time this term, when the 
court was ſtill of opinion for the plaintiff, That Mis 

| Jeffereys had no legal intereſt in the eſtate, ſo could have 
no legal remedy to recover it, and having no legal jus in 


re nor ad rem could not forteit any thing. 


Waldock ver/us Cooper. C. B. 
n a baſe | 
— RI I of falſe judgment brought by Valdocꝶ againſt Cooper 


the declara- 


tion mult al- upon a judgment in the borough court of Ayleſbury; Cooper 


— were being plaintiff below, declares that Valdocł was indebted to him at 


told and deli- Hylesbury for divers goods ſold and delivered by him to Maldoct, 
_ — (not ſaying that they were ſold and delivered zhere, or within the 
i wet Juriſdiction), and being ſo indebted, he the ſaid Waldeck promiſed 


ton, as well 
as that the de · within the juriſdiction to pay; upon non aſſumpſit, there was a ver- 


1 dict and judgment for the plaintiff below; and now it was object- 
ed, that the declaration does not alledge that the goods were ſold 


ic. 
and delivered within the juriſdictian, but only ſays that Waldock was 
2 | indebted, 


e 
ls 


. 
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— 
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court of antient demeſne; the defendants confeſs the declaration and 


eauſe, which was afterwards made abſolute. 8 


_— 
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- 1-hted and promiſed at Ayleſbury within the juriſdiction. 1 Saund. 
q 2 Lev. 37. a2aly, Ir was objected that the judgment was 
wrong, which 1s, that the plaintiff below ought to recover, whereas 
it ought to be, That be db recover, in the preſent tenſe. Curia: If 
there were no precedents to the contrary we ſhould be deſirous to 
help this judgment after a verdict, but we cannot do it againſt ſo 


many precedents; ſo the judgment muſt be reverſed. And N. B. 
Both the objections were held to be good, and either of them ſuf- 
kcient to reverſe the judgment. 


— 
—_— 


_— 


Michaelmas Term 
28 Geo. 2. 1754. 


Rex verſs Serjeant Mead & al'. Plea—Roll 56. C. B. 


: n a . ceit to ſet 
which were levied and ſuffered in this court tempore ade u foe 


Car. 2, of lands held in antient demeſne at Havering and recovery 
atte Brower in Eſſex, which ought not to have been nt in 


done, ſuch lands being only pleadable by writ of rgbt cloſe, in the wee, 


Writ of diſceit to reverſe or ſet aſide a fine and recovery Writ of dil. 


writ of diſceit to be true by their plea, and the Attorney General, 
who ſues for the King, remits the damages; and now Serjeant 
Poole for the King moved for judgment, and had a rule to ſhew 
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n 


Pendock of the deviſe of Mackender ver/zs Mackender, 
| C. B. 


8 HIS is an ejectment for lands in Kent; the ſubſtance of 
chap the caſe reſerved at the aſſiſes for the opinion of the court 
whipt cannot is ſhortly this: That J. M. being ſeiſed of the lands in 
N queſtion, by his will executed in September 17 50. deviſcd 
crime and not 8 — K that there were three witneſſes to the 
the puniſh- will, viz. Thomas Turner, Joſ. Jeffery, and another; that J. // 
1 fery, one of the witneſſes 2 1 of atteſtation . 
infamous. indicted, tried and convicted for ſtealing a ſheep, and was found 


guilty to the value of ten pence, and had judgment of whipping, 


The plaintiff claims as heir at law to the teſtator, and therefore 
the ſingle queſtion is, whether one convicted and whipped for petit 
larceny be a competent witneſs, within the ſtatute of frauds and 
perjuries. 


After three arguments at the bar the whole court were clearly of 
opinion that % Jeffery was not a competent witneſs, and laid it 
down as a rule, that it is the crime that creates the infamy, and takes 

5 Mod. 75. away a man's competency, and not the puniſhment for it; and iti 
abſurd and ridiculous to ſay it is the puniſhment that creates the 
infamy, 


The pillory has always been look'd upon as infamous, and to 
take away a man's competency as a witneſs ; but to put one caſe 
(amongſt many that might be put) to ſhew this is a very abſurd 
notion, is ſufficient: If a man was convicted upon the fat. 4 V. 
& M. againſt deer- ſtealing, there is a penalty of 30 /. to be levied 
by diſtreſs, and if he has no diſtreſs, he is to be put in the pillory; 
ſo that if the pillory be infamous, the perſon convicted (according 
to this notion) will be ſo, if he has not 30 J. but if he has 30l. he 


will not be infamous. 
3 
In 
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In the preſent caſe beth the crime and puniſhment are infamous; 3 — — 
and he that ſteals a penny has as wicked a mind as he that ſteals a 2 Hale 277. 
Jarger ſum, if not a more wicked mind, for he has the leſs tempta- 2 Bulf. 4 
tion; petit larceny is felony, 1 Hawk. 95. /. 36. And no caſe has Co.Lit.158a 
been cited where a perſon convicted thereof was ever admitted to be 


a witneſs, Judgment for the plaintiff per totam curiam. 


Armſtrong of the deviſe of Neve ver/#s Wolſey. C. B. 


JECTMENT, tried at Norwich before Parker Ch. Baron, 7 2 o. 


who reſerved this ſhort caſe for the opinion of the court. 
A. B. being in poſſeſſion of the lands in queſtion levied a fine ſur 
comuſans de droit come-ceo, &c. with proclamations to the conuſee 
and his heirs, in the 6th year of the preſent King, without any 
conſideration expreſſed, and without declaring any uſe thereof; nor 
was it proved that the conuſee was ever in poſſeſſion. 


So that the ſingle queſtion is, whether the fine ſhall enure to the A foe levied 
uſe of the conuſor or the conuſee, and after two arguments the without any 


l - oY nſiderati 
court was unanimous, and gave judgment for the plaintiff, who ede 
claimed as heir of the conuſor. * 
| enure to the 


; old uſe in 
Curia: In the caſe of a fine come ceo, &c. where no uſes are de- yaomiocer 


clared, whether the conuſor be in poſſeſſion, or the fine be of a it was. 
reverſion, it ſhall enure to the old uſes, and the conuſor ſhall be in 

of the old uſe, and although it paſſes nothing, yet after five years 

and non-claim it will operate as a bar, 


And in the caſe of a recovery ſuffered, the ſame ſhall enure to 
the uſe of him who ſuffers it who is commonly the vouchee) if 
no uſes be declared; but he gains a new eſtate to him and his heirs 
general; and although before the recovery he was ſeiſed ex parte 
naterni, yet afterwards the eſtate will deſcend to his heirs ex parte 


peterni, as was determined in Martin verſus Strachan ante. Sed. 
dude that caſe 2 Stra. 1179. 


In the caſe at bar, the antient uſe was in the conuſor at the time 
of levying the fine; and it ſeems to have been long ſettled before 
this caſe, that a fine without any conſideration, or uſes thereof de- 
clared, ſhall enure to the antient uſe in whomloever it was at the 
ume of levying the fine; and as it was here in the conuſor at that 
ume, the judgment muſt be for the plainticf. | 


Anonymous. 
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Anonymous. C. B. 


A declaration H18 was an action for a ſurgeon's demand, and in ey 
— 2 count in the declaration it was laid to be f 7 
for curing count in the declaration it was laid to be for curing the de- 


the foul © fendant of the foul diſeaſe ; the court expreſſed great difpleaſure 

diſeaſe ought that ſuch language was uſed in a declaration when there was no oc- 

.to be refer x 3 j 

for ſcandal, Caſion for it, and intimated their deſire that whenever the like 
ſcandal is inſerted in a declaration, that ſomebody would move to 
ſtrike the words out, and to refer it for ſcandal and impertinence, 
and that they ſhould direct the prothonotary to tax exemplary coſts; 
that the rule for referring ſcandal, &c. ought to be the lame at 
law as in equity; and they remembred 3 50/. coſts taxed in Chan- 
cery for ſcandal. 


Baldwin ver/us Tudge. C. B. 


Any amercia- * EBT for an amerciament in a court baron againſt a freehold 


_—— tenant of the manor; upon n debet, it appeared in evidence 


NN 


freeholder | 
muſt be af. at the trial at Wercefter before Mr. Juſtice Clive by an entry upon 


OP — the court rolls that the defendant was amerced, and that the ſame 
mann, d: Was affecred by two affeerors, whoſe names were ſet down there; 
debt will not but it was objected that it did not appear in proof that the two af- 
lie for ii. feerors were freeholders of the manor ; and that point was reſerved 


for the-opinion of the court, 


After argument at the bar by ſerjeant Prime for the plaintif, 
and ſerjeant Willes for the defendant, the whole court were clear 
of opinion that an amercement of a freehold tenant in a court baron 
muſt be affeered by his peers, that is to ſay, by free tenants of the 
manor; and founded their judgment upon Magna Chart. c. 14. 
and F. N. B. 8vo. Moderata miſericordia, fol. 18 5, whereby it ap- 
pears that the affeerment ſhall be per probos & legales homines de u- 
cineto, which means per pares de vicineto, and none can be peers of 
a freehold tenant but a freehold tenant of the ſame manor in this 
particular caſe ; Fitzberbert was a very great lawyer, and the cleareſt 
writer in the law; and where he ſays, that by the ſtatute of Magna 
Charta every amerciament in a court baron ought to be affeered by 
two tenants of the manor ; he muſt mean freehold tenants, for they 
are properly the tenants of the manor; for the court baron at com- 
mon law is the freeholders court, of which they are the ſuitors and 
judges ; and when all the freehold tenants are gone except one, the 
court baron 1s gone too. 


And 


— 
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And therefore, as it did not appear that the amerciament ſet upon 
the defendant was affeered by his peers, they held that this action 
did not lie, and gave judgment for the defendant. 

N. Probi & legales homines de vicineto, muſt be taken and con- 


ſtrued ſecundum ſubjectam materiam; they may mean the frecholders 
of a manor, or of a county, Cc. 


— —— — — 
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Ford verſus Parr & al'. C. B. 
f 25A C 2, 


RE SPASS, tried at nf privs before Mr. Juſtice Fgſter, Aeg of | 
who omitted to certify in court at the trial that the treſ- not Ty tor 
paſs was wilful and malicious upon the far. 8 & g V. 3.cotts out of 
c. 10. in order to intitle the plaintiff to full coſts; and ut. 

afterwards upon application he certified out of court. The queſtion 
now was, whether the judge had power to certify out of the court 
of ni prius. Per curiam, The certificate is _ and contrary to 
the ſtatute, which enacts that it ſhall be made in open court at the 
trial, 


Law qui tam ver/zs Crowther. C. B. 


HE defendant moved to plead nil debet to the whole; and Str. 4 & 5 
2dly, a recovery as to the ſecond count; but per curiam, The — — 
flat. 4 & 5 Anne for pleading double does not extend to gui tam tam actions. 


actions; and this has been often refuſed here as well as in B. R. 


EE. Trinity 


— — — ¶ — - 
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E 


Doe on the demiſe of Milbourne & ux' vegſas The 


bete purchaſers under the aſſignees of a commiſſion of : 
n bankrupt awarded againſt George Simpſon. C. B. 6 
What deed N ejectment of lands in Northumberland, the following caſe c 
ah" rae 1 was made at the aſſiſes for the opinion of the court. u 
to ſtand ſeiſed 3 W 
to uſes. = George Simpſon being ſeiſed in fee of the lands in queſtion, in 
conſideration of a marriage to be had between him and Ann Storey 
by indenture between him the ſaid George Simpſon of the one part, ar 
and the ſaid Ann S'orey and William Storey of the other part, gives, h; 
grants, enfeaffs, aliens and confirms to Anne Storey and William 2 
Storey and their aſſigns the lands in queſtion) then in the poſſeſſion ot 
of George Simpſon, habendum to the uſe of the ſaid Ann Storey for 
life, remainder to the heirs of her body begotten by the ſaid Georg: 
Simpſon, who covenants that the lands ſhall remain to the ſaid uſcs N 
clear of all charges: the marriage took effect, George Simpſon after- W: 
wards became bankrupt, and the aſſignees ſeiſed the land and ſoldit th 
to the defendants, as taking this deed to be void in law ; or if it was of 
not void, that George Storey was ſeiſed in tail by it. m. 
Wi 
After argument at the bar by ſerjeant Poo/e for the plaintiff (who 
claims under this deed), and ſerjeant Prime for the defendants, it | 
was reſolved by the whole court that this deed cannot operate as a of 
bargain and ſale, becauſe no pecuniary conſideration was paid, nor 4 
as a releaſe, becauſe there was .no leaſe for a year, nor were the wr 
rantees in poſſeſſion; nor as a feoffment, becauſe there was no an! 
ji-ery and ſeiſin; and therefore the ſingle queſtion was, whether it jur 
ſhall not operate as a covenant to ſtand ſeiſed. his 
| wr 
| And although it was objected that there wants a conſideration of U 
blood between the covenantor and William Storey, and that it ul 
| ſeemed to be the intent of the parties that the deed ſhould operate the 
| | as a common Jaw conveyance, yet it was reſolved by the whole ela 


court, that it ſhall operate ds a covenant to ſtand ſcifed, whereby 
1 an 


_ 
—— 
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an eſtate in ſpecial tail is clearly in the ſaid Ann Storey; and George 
Simpſon (who is now dead) had only an eſtate for life by implica- 
tion with a reverſion in fee; and they ſaid that judges had been 
afuti to conſtrue deeds to take effect according to the intent and 
meaning of the parties, uf res magis valeat quam pereat. 2 Inſt. 672. 
Heb, Shep. Touchſ. 87. 1 Lutw. 782. 1 Mod. 175. I Vent. 


137. 2 Lev. 213. 3 Lev. 370. Cartb. 2 Stra. 934 
Judgment for the plaintiff. 


Biddulph, Eſq; verſus Ather. C. B. 


ROVER for a loop, upon Not guilty, was tried before Mr. Two allow. 
Juſtice Wilmot at the laſt aſſiſes for the county of Suſſex. andes in eyre, 
Upon a motion for a new trial the judge certified, that the plaintiff's a 


ment in tre{. 


title to the loop was, that he is lord of the manor of Lancing in the — 400 years 
. . . . * 9 ace, are not 
county of Suſſex, and being fo, is intitled by preſcription to all „e 


wreck of the ſea thrown upon hat manor, and that the ſloop for evidence a- 
which this action is brought was wrecked upon that manor, gainſt uſ· ge 
for 92 year 
ba: 4 2 . 1 laſt paſt to 
And to prove his preſcriptive right, the plaintiff by court roll s have wreck of 


and parol evidence proved that the lords of the manor of Lancing ie ſea. 
had taken and enjoyed wreck thrown upon that manor from the 
23d day of April 1663. until the time of bringing this action with- 

out any interruption. 


For the defendant (who is bailiff or fervant to the Duke of 
Mero, and ſeiſed this ſloop as wreck on behalf of his Grace) it 
was inſiſted that the Duke of Nero was intitled to all wreck 
thrown upon any lands lying within the tape or barony or honour 
af Brambre in the county of Suſſex; and it was proved that the 
manor of Lancing lies within the hundred of Brighrford, which lies 
within the tape, or barony or honour of Bramore, 


It was alſo proved for the defendant by records, that at a court 
of eyre held at Chicheſter in Suſſex in the 7th year of King Edw. 1. 
Alam de Bavent claimed free chaſe in his manor of Rocking, and 
weeks of the fea in his manor of Hay, which liberties he and his 
anceſiors had enjoyed time immemorially; and it was found by the 
jury that he and his anceſtors had and ought to have free chaſe in 
his manor of Rocking, and that he and his anceſtors never had 
wrecks of the ſea, nor ought to have in his manor of ay, eo g 
Pemini Barones de 'Brambre ſemper idem & alibi per totam Baro- 
am predifiam ed libertate ni fuerunt & eam habere acbent, and 
therefore as to the wreck of the fea he was amereed for his falſe 
Chim, | | 

It 


d. jadg- 324 


24 Trinity Term 26 & 27 Geo. 2. 178. 


It was alſo proved for the defendant by record, that at the ſame 
court Nigel de Brock and Hugo de Buſey claimed wreck of the ſea 
in their manors of Lancing and Kingſton near Shoreham, and that 
they and their anceſtors had time immemorially uſed the ſaid liber- 
ties, and it was found by the jury quad prædicti Nigellus et Hugs 
nunguam utebantur prediftis libertatibus, nec wreccum illud habery 
debent ſed Dominus Willielmus de Breuſe illud wreccum habere debet |; 
acciderit per cofteram maris in Rape de Brambre, ideo conſideratun 
eſt qurd prædicti Nigelius & Hugo de cætero non bab ant prædidun 
wreccum, fed quia illud clamabant fint in miſericordia pro falſs cla- 
more. 


on i. FR 2 4 


' 


It was likewiſe proved for the defendant by record, that in the 
; 7th year of Ed. 3. Jobn Odrich and ſeveral others were attached to 
| _ anſwer Jobn de Mowbray quare cum ipſe dominus honoris de Brambre 
| exiſtat, i1demg; Johannes de Mowbray habeat & ipſe & anteceſſores ſui 
| domini honoris prædicli a tempore quo non extat memoria hucuſq; ha- 
| | bere conſueverunt injra honorem predict wreccum maris & guicguid 
ad bujuſmodi wreccum pertinet, prefati Fohannes Odrich (and many 
other perſons) took and carried away divers quantities of goods caſt 
by the ſea upon the land at Hone, Worthyng, Lancing, Pende, Shore- 
ham and Kyneſton within the honour of Brambre, and which ought 
to belong to the ſaid John de Mowbray as wreck; and upon Not 
guilty pleaded, the jury found, that ſeveral of the defendants in the 
pleadings mentioned were guilty of es, and carrying away the 
ſaid wreck to the plaintiff's damage of 1000. and judgment is entred 


againſt them for the ſaid 1001. pa 
Then Mr. Juftice Wilmot further reports, that it was inſiſted for Fi 
the defendant at the trial that theſe three records proved that the of 
uſage ſet up by the plaintiiff muſt have commenced within the time the 
of memory, ſince the reign of Richard the firſt, and that therefore iny 
the plaintiff's preſcriptive right claimed by him was defeated, and lg 
that he (the Judge) ought to have directed the jury to find for the allo 

defendant, | 
1 


But upon the trial (ſays the Judge) I was of opinion, and did diſe 
deliver it as my opinion to the jury, that the records | ng were 
not concluſive, but were matter of evidence to be left to their con- 
fideration; and unleſs the ſaid records are concluſive, I think the 
verdict was agreeable to the evidence which was for the plaintiff, 
damages 500. 


Upon this motion for a new trial, the court ordered this cauſeto 
be ſet down in the paper to be argued ſolemnly : and now it was 
inſiſted by ſerjeant Prime for the defendant, that theſe records of 


| judgments or determinations in eyre, and judgment in treſpals being 
| 3 11 
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in proper courts, having competent juriſdiction of the matter in 

neſtion, are concluſive evidence for the defendant, and that the 

adge was miſtaken in his opinion and direction to the jury, and 
cught not to have left the matter to the jury in the manner he did, 
but ſhould have directed them to find a verdict for the defendant ; 
ind for this purpoſe he cited Carth. 225. 1 Salk. 290. 2 Stra. 
960. 961. and faid, that the records given in evidence in the pre- 
ſent caſe ſeemed to him ftronger than a ſentence in the ſpiritual 
court in the caſe of a marriage, which is always holden to be con- 
cluſive. If a vicar's endowment be within the legal time of memory, 
the parſon cannot preſcribe againſt it though he has ancient uſage 
of his fide in proof. Moor 761. pl. 1055. 2 Rol. Abr. 269. P. 17. 


On the other fide for the plantiff it was inſiſted by ſerjeant 
Willes, and reſolved by the whole court, that neither theſe two 
allowances in eyre, nor the judgment in treſpaſs, were concluſive ;, 
and ſome of the Judges doubted whether they were any evidence 
at all; but all agree that uſage for the plaintiff for 92 years laſt paſt, 
was much ſtronger proof of the plaintiff's right, and the whole was 
fit to be left to the jury; and they all ſaid the jury and the Judge 
had both done right. 


They admitted that a ſentence in the eccleſiaſtical court, in a 
matter whereof they have the ſole cogniſance, is concluſive evi- 
dence, and parol evidence ſhall not be received againſt it; but that 
is, becauſe hat court hath the ſole cogniſance thereof; and that an 
endowment of a vicar deſtroys the preſcriptive right to tithes in the 
parſon ; but that the preſent records were no more concluſive than 
an inquiſition t mortem, or a verdict (in many caſes) touchin 


Ir the ſame matter, which is often res inter alios acta, as in the action 
e of treſpals by Mowbray, it might perhaps be brought by the perſon A., a0 Hom, Save 
1 then in poſſeſſion againſt perſons who were mere wrong-doers, for -- Conf. K. Sat SU. 


any thing that appears ; and in pleading an allowance in eyre, the 


g true way per Holt. C. J. is to alledge an immemorial uſage, and then 

c allo to produce the allowance in B. R. or in eyre. 1 Salk. 184. 

N Rule to ſhew cauſe why a new trial ſhould not be granted was 

. dücharged, and judgment given for the plantiff. . 
N- 

he 

if, 
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A ſarrender 
of a leaſe for 
years, may be 
by writing 
without a 
deed, or ſeal- 
ing, or tam 
duty paid, 


— 


Farmer of the demiſe of Earl ver/us Rogers. C. B. 


N ejectment the following caſe was made for the opinion of the 
court, viz. A. B. by deed indented mortgaged the lands in 
queſtion to C. D. for 5co years, with a proviſo that the term ſhall 
ceaſe and be void upon payment of goo/. and intereſt upon a cer- 
tain day; ſometime after the day limited for payment thereof A. B. 
paid to C. D. all principal and intereſt due to him upon this mort- 
gage; A. B. is dead, and Earl, the leſſor of the plantiff, as his 
heir at law, has brought this ejectment againſt the defendant, who 
has got the ſaid mortgage deed in his hands, and is in poſſeſſion of the 
premiſſes: at the trial the defendant produced this deed, upon the 
back whereof there is this indorſement in writing without any ſeal 
or ſtamp to it, viz. © Received this—day of March 1738. (being 
« aſter the day limited by the proviſo) of A. B. ſo much money 
« for all principal money and intereſt till this day; and I d rele 
& the ſaid A. B. and dijcbarge the within mortgaged premiſſes from 
e the term of 500 years,” ſigned by C. D. the mortgagee. That 
the defendant at the trial did not prove that he had any intereſt in 
the term, but inſiſted it was ſtill ſubſiſting, and that poſſeſſion was 
ſufficient againſt the plantiff, who muſt recover upon the ſtrength 


of his own cale. 


This caſe was argued twice; the firſt time in Michae!mas term 
laſt by ferjeant Mynne for the plantiff, and ſerjeant Draper for the 
defendant; the ſecond time by ſerjeant Prime for the plaintiit, and 
ſerjeant Willes for the defendant, in Eater term laſt. 


It was argued for the plantiff that the term is not ſubſiſting, but 
is ſurrendered by the memorandum on the back of the mortgage 
deed. That a ſurrender of a term at common law might have 
been by parol without a deed. Perk. ſurrender, ſec. 83, 584. and 
that whether the term was created by dec d or not, Per4. ſec. bor, 
603, Cro. Eliz. 488. That the word /urrender is not necellary 
to make a ſurrender, but any other words tantamount will be 
ſufficient ; as if leſſce for life ſay to the leſſor, that he grants that 
he ſhall enter into the land, and that he is willing that he ſhall have 


the land. 2 Ro. Abr. 497. H. pl. 1. 498. pl. 2. Theſe authorities 
ſhew that at common law a term for years, whether created by 


deed cr not, might have been ſurrendered by parol without deed, 


and that words which are not fo ſtrong as the words releaſe and 
diſcharge in the preſent caſe, ſhall amount to a ſurrender. 


2dly, It was contended for the plaintiff, thatthe ſtatute of frauds 


and perjurics had not ſo much altered the common law, but that 


I leales 
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leaſes for long terms of years may be ſtill made without deed, by 
writing, and the ſame may be ſurrendred by a note in writing, 
without a deed ; and a ſeal is not neceſſary to this indorſement or 
memorandum in writing, which in conſideration of law is a parol 
ſurrender reduced into writing, and was proper evidence at the 
trial to prove a ſurrender of the term, 


For the defendant it was admitted, that at common law terms 
which were created by parol might be ſurrendered by parol, but 
denied that a term created by deed could be ſurrendered by parol, 
and that the term was ſtill ſubfiſting, and might be aſſigned and 
kept on foot to protect the inheritance, and that as the payment 
was after the day, and the legal eſtate is ſtill in the mortgagee, 
there ought to be judgment for the defendant. 


After time taken to conſider until this term, judgment was given 
for the plaintiff by the whole court. 


And it was reſolved by the court, that before the ſtatute of frauds 
a leaſe for years either by deed, or parol, might have been ſurrendred 
without deed, by parol; that the words releaſe and diſcharge the 
term of co years, are much ſtronger than words which in many 
caſes have amounted to a ſurrender, uf res magis valeat quam 
percat, ; 


2. It appears by the ſtatute of frauds and perjuries, that a leaſe Gilb. 235, 
for any term of years may be created by writing without deed, 236. 


and that the ſame may be ſurrendered by deed or note in writing. 
Vige ſec. 3. of that ſtatute, And the court held that there was 


SY 
AS 


no occaſion for any ſt duty thi indor 8 
ion for any ſtamp duty upon this note of in 255575 it, —— 


not being a deed, fu a . 
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Fryer verſus Johnſon. C. B. 


Cuſtom to A PECIAL action upon the caſe againſt the parſon of the 


1 pariſh, ſetting out that there has been a cuſtom in the pariſh 
; = ta time out of mind, that every pariſhioner has a right to bury 
bad. his dead relations in the church-yard as near to their an- 
ceſtors as poſſible, and. that the defendant refuſed to permit the 
plaintiff to bury a relation as near as poſſible to his anceſtor ; after 
a verdict this was held clearly to be a bad cuſtom, by the whole 
court upon the firſt argument. 
Loyd, Eſq; ver/us Winton. C. B. 
_— for a ID EPLEVIN for taking an ox and detaining him againſt gages, 
heriot cuſtom & Ce. The defendant avows that he is ſeiſed of the manor of A. 


is not within and ſets out a cuſtom, that upon the death of a tenant he is intitled 
— * 9. to a heriot by cuſtom, and ſo ſeiſed the ox, which was the property 
in reſpect to of the plantiff's late father, who was his tenant, and lately died, 
double colts. The plantiff replies that the ox was his own, and not his father's, 
and traverſes that the ox was his father's property. Upon this iſſue 
the plaintiff was nonſuited at the trial, and the prothonotary taxed 
the avowant double coſts, upon the ſtat. 11 Geo. 2. c. 19. And 
now ſerjeant Poole moved that the prothonotary was miſtaken, and 
ought to review his taxation, and allow only ſingle coſts, inſiſting 
that the ſtatute did not extend to this caſe, which was not a di/treſs 
for a heriot ſervice, but a ſeiſure for a heriot cuſtom, for the words 
of the ſtatute are, Diſtreſſes for rent, quit-rents, reliefs, heriots, and 
other ſervices; and of that opinion was the court, and ordered 
the prothonotary to review his taxation, although it was inſiſted by 
ſerjeant Wiſſon for the avowant, that this caſe was within the equity 
and meaning of the ſtatute, though not within the very words. 
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within the manors of Condall aforeſaid and Hall- place in the ſaid 
county of Southampton, the ſame being alſo ſurrendred to the uſe of 
my will; and alſo as to, for and concerning all and ſingular m 
freehold me.Tuages, lands, tenements and hereditaments, ſituate, 
lying and being in Odibam and North Warnberongh in the pariſh of 
Odibam in the ſaid county of Saut bampton, now in the tenure or oc. 
cupation of Fohn Collins and John Raggett, their undertenants and 
aſſigns, I give and deviſe the ſame copyhold and freehold heredita- 
* ments and premiſſes unto my ſaid ſon George Paynter, his heirs and 
* aſſigns for ever; but if he my ſaid ſon George Paynter ſhall happen 
<< todie before he ſhallattain his ſaid age of 21 years, Jeaving noe 
« Tiving at the time of his death, then ; give — deviſe the laid pre- 
0 miles unto my ſaid mother Carhermme Paynter, and toher heirs and 
aſſigns for ever,” as by the Jaſt will aforeſaid to the jurors aforeſaid 
Thewn in evidence fully appears: And the jurors aforeſaid on their 
ſaid oath further ſay, that afterwards, to wit, on the ſaid 27th day 
of September in the fame year 1750. at Odibam aforeſaid, the ſaid 
L cles 24324 George Paynter the teſtator, without altering or revoking his ſaid 
1 as will, died ſeiſed of ſuch eſtates in the premiſſes in which, &c. 


eff . leaving iſſue the ſaid George Paynter the deviſee his only ſon and 
4 | Ach, Heir, and that the ſaid Catherine Paynter widow, mother of the (aid 
HL. Veurge Paynter the teſtator, ſurvived the ſaid George Paynter the 
a 5 teſtator, and afterwards, to wit, on the 5th day of January in the 
_—.. year of our Lord 1754. at Odibam aforeſaid died; and the jurors 


aforeſaid on their ſaid oath further tay, that the ſaid George Paynter, 

-» Con and heir of the taid Gecrge Paynter the teſtator, was the grand- 

G7: Ag., af ſon and next heir of the ſaid Catherine, to wit, the fon and heir of 
. 1 ©. the ſaid Ceorge Paynter the teſtator, which ſaid George Paynter the 
| teſtator was the only ſon and heir of the ſaid Carherme, and that the 
ſaid George Paynter, fon and heir of the ſaid George Paynter the 

teſtator, and grandſon and next heir of the ſaid Catherine, after- 

wards, to wit, on the 6th day of January in the ſaid year of our 

Lord 17 54. at Odibam aforeſaid died before he had attained his ſaid 

age of 21 years, to wit, at his age of 19 years, and without ever 

Tue leger of baving had any iſſue of his body lawfully begotten ; and the jurors 

the plaintiff's aforeſaid on their (aid oath further ſay, that Prycilla Larmer widow, 
claim by de- in the declaration named to be the leſſor of the plaintiff, is and at the 
5 ; ſame time when, Ec. was couſin and next heir on the part of the 

= pris fink ns father of George Paynter ſon of the ſaid GeorgePaynter the teſtatot, 
— that is to ſay, the daughter and heir of George Paynter the brother 
of William Paynter, which William Faynter was the father of the 

{aid George Paynter the teſtator, the father of George Paynter the 

deviſee in the will above mentioned, to the ſaid jury ſhewn in evi- 

dence, who died under age as aforeſaid, and without leaving any 

iſſue of his body lawfully begotten living at the time of his death 

_aforeſaid ; and the jurors aforeſaid on their ſaid oath further ſay, 

that the ſaid Surah, the wife of the ſaid William Searle in the de- 

. WT. - 4 | | claration 
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claration within written mentioned, is, and at the ſaid time when 


- 


Ge. was the ſiſter and next heir of the ſaid Catherine Paynter, and The geen. 


the couſin and next heir of the ſaid George the grandſon of her the dend, claim 
by deſcent 49 


{aid Catherine on the part of her the ſaid Catherine, that is to ſay, 


the ſiſter and next heir of the ſaid Cotberine Paynter, which Cathe- <7» . 1 


rine Paynter was the mother of the {aid George Panter the teſta- 
tor the father of the ſaid George Paynter the deviſee in the will 
above mentioned; and the jurors aforeſaid on their ſaid oath further 
ſay, that before the within written time when Fe. to wit, on the 
eighth day of April in the 27th year of the reign of his preſent 
Majeſty, the faid Priſcilla Larmer entered into the tenements 
aforeſaid, with the appurtenances, in the declaration aforeſaid men- 
tioned, and was thereof ſeiſed as the law requires, and being ſo 
thereof ſeiſed, ſhe the ſaid Priſcilla Larmer afterwards upon the 
/aid 8th day of April in the ſaid 27th year of his Majeſty's reign at 
Odibam aforeſaid demiſed the tenements aforeſaid, with the appur- 
tenances, to the ſaid J eter Goodright, to hold the ſame to the ſaid 
Peter Goodright and his afſigns from the 25th day of March then 
Jaſt paſt unto the full end and term of feven years from thence next 
enſuing and fully to be compleat and ended ; by virtue of which 
faid demiſe the ſame Peter Goodright into the tenements aforeſaid, 
with the appurtenances, entred, and was thereof poſſeſſed until the 
faid Milliam Searle and Sarah his wife afterwards, to wit, on the 
faid 8th day of April in the 27th year aforeſaid into the tenements 
aforeſaid, with the appurtenances, which the ſaid Priſcilla Larmer 
to the ſaid Peter Goodright in form aforeſaid demiſed for the term 
aforeſaid, which is not yet elapſed, in and upon the poſſeſſion of the 


faid Peter entred, and ejected him the ſaid Peter out of his farm 


aforeſaid (his term aforeſaid therein not being ended), as the ſaid 
Peter within thereof complains againſt them; but whether upon 


the whole matter aforeſaid by the jurors aforeſaid in form aforeſaid 
found the ſaid Milliam Searle and Sarab his wife are in Jaw guilty 


of the treſpaſs and ejectment aforeſaid in the tenements aforeſaid, 
with the appurtenances, in the declaration aforeſaid mentioned, the 
jurors aforeſaid are intirely ignorant, and therefore pray the conſide- 
ration of the juſtices of our Lord the King of the Bench and if 


upon the whole matter aforeſaid by the jurors afoteſaid in form 
aforeſaid found it ſhall appear to the ſame juſtices of the Bench that 


the ſaid William Searle and Sarah his wife are in law guilty of the 
treſpaſs and ejectment aforeſaid in the tenements aforeſaid, with the 
appurtenances, in the declaration aforeſaid mentioned, then the 


Jurors aforeſaid ſay on their oath aforeſaid, that the ſaid J/illiam 


*gorle and Sarah his wife are thereof guilty in manner and form as 
the ſaid Peter Goedright within againſt the ſaid Milliam Searle and 
derab his wife thereof complains, and they aſſeſs the damages of 
the ſaid Peter Goodright on the occaſion aforeſaid, beſides his coſts 
and charges by him about his ſuit in this behalf expended to one 

ſhilling, 
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ſhilling, and for thoſe coſts and charges to 40 s. But if upon the 
whole matter aforeſaid by the jurors aforetaid in form aforeſaid 
found it ſhall appear to the ſame juſtices of the Bench that the ſaid 
William Searle and Sarah his wife are not guilty in law of the treſ. 
paſs and ejectment aforeſaid in the tenements aforeſaid, with the ap- 
purtenances, in the declaration aforeſaid above mentioned, then the 
ſame jurors ſay on their oath aforeſaid, that the ſaid William Star“ 
and Sarah his wife are not thereof guilty in manner and form as the 
faid William Searle and Sarah his wife within for themſelves 
leading have alledged : and becauſe the juſtices here are willing to 
adviſe themſelves of and upon the premiſſes before they give their 
judgment thereon, a day is given to the parties aforeſaid here until 
in eight days of Saint Hilary of hearing their judgment thereon, 
for that the ſame juſtices here are thereof not yet adviſed, &c. 


This ſpecial verdict was twice ſolemnly argued at the bar; 1/, 
By Poole ſerjeant for the plantiff, and Hewit ſerjeant for the defen- 
dant, in Trinity term in the 28th year of his preſent Majeſty ; the 
zd time by Davy ſerjeant for the plaintiff, and Wynne ſerjeant for 
the defendant, in Hilary term following, the ſhort ſtate of the ver- 


dict is, N 


That George Paynter being ſeiſed in fee of the freehold lands, and 
in reverſion in fee of the copyhold lands in queſtion expectant cn 
the death of Catherine Paynter his mother, on the -6th of September 
1750. by his will deviſed the freehold and copyhold to his fon 
George Paynter, his heirs and aſſigns for ever; but if he happen to 
die before he attain the age of 21 years leaving no iſſue, then he de- 
viſes the premiſſes to his (the teſtator's) mother Catherine Paynier 


in fee. 


That the teſtator died in Seprember 1750, leaving ifſue Georg 
his only ſon and heir ; that Catherine Paynter widow, and mother 
of the teſtator, ſurvived the teſtator, and afterwards died January 


5. 1754. 


That George the ſon and heir of the teſtator was alſo grandſon 
and next heir to Catherine, and died January 6, 1754. before he 
attained the age of 21, and without iſſue. 


That Priſcilla Larmer the plaintiff's leſſor was couſin and heit 
to George Paynter the deviſee on the part of his father. 


And that Sarah the wife of Will:am Searle» the defendant was 
ſiſter and next heir of Catherine Paynter, and couſin and next heir 
of George the deviſee grandſon of the ſaid Catherine, on the part 


of the ſaid Catber:ne. 
1 
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In arguing this caſe it was admitted and allowed that this was a 

ood executory deviſe to Catherine Paynter ; but for the plaintiff it 
was inſiſted, that the demiſe to George the ſon in fee, who was heir 
to the teſtator, was void, becauſe it was only giving him what the 
law gave him; and therefore it was the ſame thing as if he had 


not been named in the will, and the executory deviſe could never 
have taken place ſo long as he had heirs; and many caſes of exe- 
cutory deviſes lay it down that until the contingency happens, the 
eſtate ſhall deſcend to the heir. Smith verſus Clark, Salk. 241. 


8. C. Lutw. 797. Comyns 72. 


Taking it that George Paynter the deviſee was in by deſcent of a 
fee, and that Catherine Paynter had an intereſt or poſſibility that was 
tranſmiſſible, according to the caſe of Goodtitle of the demiſe of 
Gurnell verſus Wood in this court, Trin. 13 & 14 Geo. 2. upon the 
death of Catherine Paynter that intereſt, whatever it was, deſcended 
to George her grandſon, and merged in his greater eſtate which he Carth. = = | 
had by deſcent from his father; if this be ſo, then the leſſor of the : | 


plaintiff, who is heir to George on the part of his father the teſ- 
tator, is intitled to recover. 


On the other ſide it was inſiſted that an executory deviſe, as this 
molt certainly is, is a deſcendible intereſt, and that Catherine and 


. her heirs were in of ſuch contingent executory and deſcendible in- 
5 tereſt, which could never deſcend to George her grandſon, becauſe 


while he was living, under age, and without ifſue, no man could 


ö poſſibly know whether he would die under age and without iſſue. 
: That Catherine and her heirs were the firſt purchaſer, and who- 


ever claims as heir by deſcent muſt ſhew himielf of the blood of 
the firſt purchaſer, but Priſcilla Larmer is not ot the blood of 
Catherine. Finch 117. Haie's Hiſt. Com. Law, cap. Deſcents 239. 


i It is objected for the plaintiff that George the grandſon took an 
, abſolute fee- ſimple; but he certainly only took a conditional or 
determinable fee, otherwiſe the executory deviſe could not be 
good, which it is admitted on all hands it certainly is. 


Q IV 


It is objected that in the caſe of Smith verſus Clarke, that the heir 
there did not take by deviſe though it was on a condition ; to this it 
may be anſwered that there was no deviſe over, ſo nobody to take 
advantage of the condition. 


It is objected that the intereſt or contingency of Catherine upon 
her death deſcended to George her grandſon, and ſo merged in his 
lee; to this it is anſwered that her intereſt was like a contingent 

RES. K remainder 


— m—_ 
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In reply it was ſaid for the plaintiff, that Catberine took a de. 
ſcendible intereſt like a contingent remainder in fee, which upon 
her death, until the contingency happened, deſcended to Geogre 
her grandſon, and merged in his fee, which was not a baſe fee. 


: Upon. the firſt argument the court broke the caſe, 


Milles Chief Juſtice. It may be proper to ſay ſomething by way 
of breaking the caſe, but I would not be underſtood to be bound 
by any opinion I may now give, as it is to be argued again, 


It was candid. in my brother Poole to admit that this is a good 
executory deviſe; it certainly is ſo, and they are now ſettled 
:;known eſtates tranſmiſſible, and like to (though they are not) con- 
tingent remainders. 


But brother. Pcole for the plaintiff infiſts, that although the eſtate 
is deviſed to Cecrge the grandſon and his heirs upon condition, yet 
that it ſhall deſcend to him as if no condition had been mentioned. 

But I take it to be certain that it did not deſcend at the time of the 
death of the teſlator, but is deviſed to him upon condition that he 
and his heirs ſhall. have it in caſe he lives to 21, or leaves iſſue; but 

if he does not, then the teſtator's mother and her heirs ſhall take; 
it does not ſay -** iving the mother :” and as to what is ſaid that 
here is a merger, there never ſhall be a. merger to hurt another. 
Does the plaintiff claim under the firſt deviſe? that is gone, for 

George the deviſee died under age and without iſſu:; if plaintif 

claims under the executory deviſe, ſhe mult take as heir to Carhe- 

.rine, if at all; and. that ſhe cannot do, becauſe Priciila Larmer is 


not of her. blood. 


— 


Clive Juſtice. I would be . underſtood not to be bound by my 
preſent opinion. The leſſor of the plaintiff claims by deſcent, and 
- whoever does fo, as hath been rightly inſiſted upon, muſt be of the 
blood of the firſt purchaſer ;. the; teſtator having carved out his 
whole eſtate in this manner, has thereby broke the deſcent ; if 
Catherine had ſurvived. her grandſon ſhe would have been a put- 
1 chaſer, for ſhe would have taken it by deviſe from her fon, and 

there would have then been no doubt at all but it would have gone 
| to the defendant her ſiſter; and I think it is the ſame thing not- 
| withſtanding.ſhe died before her grandfon, and there can be no 
| 


merger where the intent of the parties appears that the eſtate 
ſhould not merge. Leuir Bowles's caſe, 11 Rep. Bo. 
1 . 
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Fees are every day in abeyance, as a remainder after an eſtate 
for life to the right heirs of J. S. I do not ſay a freehold can be in 
abcyance ; the eſtate to Catherine ſeems to me to be the greater 
eſtate, and could not merge in that given to her grandſon. 


Birch Juſtice. The teſtator has not ſaid any thing about the 
time of the death of Catherine, and as he has not, we cannot; 
here is an abſolute executory deviſe in fee to Catherine, which muſt 
take effect in her or her heir on the death of her grandſan under 
age and without ifſue ; and I am of opinion with my Lord Ch. 
Juſtice, and my brother Clive. | 


Bathurſt Juſtice. I ſhall be glad to have this matter argued again, 
becauſe I think the ſon took by deſcent and not by the will: ſup- 
poſe the deviſe had been to Catherine after the death of George the 
eſtator's ſon under age and without ifſue, he would then certainly 
have taken by deſcent until the contingency had happened. Sup- 
poſing then the ſon in by deſcent, I am inclined to think his grand- 
mothers's intereſt or eſtate ſhall deſcend to him, and he ſhall be in 
of a better eſtate, vz. a pure fee, which ſhall deſcend to his heirs 
ex parte paterna. 


This caſe was argued a. ſecond time in Hilary term 29 Ges. 2. 
but little or nothing new was ſaid upon it. 


In Eaſter term 29 Geo. 2. the court were all agreed, and the 
Ch. Juſtice was ready to deliver their opinion, but deferred it, the 
parties being trying to make an end by way of occommodation. 
They were all of opinion for the defendant, at audivi. 


Michaelmas 


—— 


Michaelmas Term 
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Lyrall verſas Longbothom. C. B. 


A foot-race is Middleſex. T HOMAS Longhothom late of the pariſh of Saint Au- 


+\ ogy drew Holbourn in the county of Middleſex ſhoemaker, 
Ann, againſt was ſummoned to anſwer Thomas Lynall of a plea 
gaming. But that he render to the ſaid Thomas Lynall the ſum of 471. of lau ful 
thata man va Money of Great Britain, which he owes to the ſaid Thomas I ynall, 
playingatſuch and unjuſtly detains from him, &c. and whereupon the ſaid Thomas 


— Lynall by William Pryor Johnſon his attorney ſays, for that the ſaid 
10l. aid upon Thomas Long bol om after the firſt day of May in the year of our 
his fide, is not Lord 1711, to Wit, on the 11th day of November in the year of 
— M our Lord 1754. at Weſiminfter in the county aforeſaid, received 
Katute. to the uſe of the ſaid Thomas Lynall the ſum of 47/. being fo 
much money loſt at one time by the ſaid Thomas Lynall to the ſaid 
Thomas Longbotbom within the ſpace of three months next before 
the commencement of this ſuit, by betting on the ſide of one John 
Clarke, at a certain game called a foot-race, and which money ſo 
loſt before the commencement of this ſuit was paid to the ſaid 
Thomas Longbothom the winner thereof, whereby and by force of 
the ſtatute lately made for the better preventing exceſſive and deceit- 
ful gaming, an action hath accrued to the ſaid Thomas Lynall to de- 
mand and have of the ſaid Thomas Longbothom, according to the 
form of the ſaid ſtatute, the ſaid ſum of 47. ſo loſt as aforeſaid; 
yet the ſaid Thomas Longbothom, although often requeſted, hath not 
paid to the ſaid Thomas Lynall the ſaid 471. or any part thereof, but 
to pay the ſame to him hath hitherto refuſed, and doth yet refuſe, 
whereupon the ſaid Thomas Lynall faith that he is injured, and hath 
damage to the value of fifty pounds ; and therefore he brings this 


ſuit, Sc. 


The defendant pleaded nil debet per patriam, which iſſue came 
on to be tried before Lord Ch. Juſtice les at the laſt fitting in 


Eaſter term 1755. 


The facts proved at the trial on the behalf of the plaintiff, and 


upon which he relied to ſupport his declaration were, That on q 
3 2 


t 
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2d day of November 17 54, the plaintiff laid a wager with the de- 
fendant of 47 l. to 29/, that John Clarke in the declaration men- 
tioned could not, on that day, run four miles in 21 minutes and 
an half: that the plantiff then depoſited the 47/7. in the hands 
of one Thomas Cannon as the ſtakeholder of that wager, and at the 
ſame time the defendant depoſited 29/. in the ſame hands, which 
ſums were to be paid to the winner of the wager ; that the ſaid 
Clarke did, on that day, run the four miles within 21 minutes and 
an half, and that thereupon the ſaid Thomas Cannon, gn the ſame 
day, paid the 474. ſo depoſited by the plantiff, to e defendant 


Longbothom. | 


On the part of the defendant is was inſiſted by his council at the 
trial that the plaintiff had not proved his declaration, that this 
running by John Clarke was not a foot-race as deſcribed in the de- 
claration ; that it was not a game within the „at. 9 Ann. c. 14. 
upon which the plaintiff had founded his action; and that this 
wager was not a betting on the ſide or hand of any perſon playing 


at any game or games within that ſtatute, and therefore the plain- 


tiff was not intitled to a verdict upon this declaration. 


Upon theſe objections there was a verdict for the plaintiff, ſubject 
to the opinion of this court, upon theſe three points, vig. 


V. Whether the running by Clarke alone was properly a foot- 
race, as laid in the declaration? 


2d. Whether tuch running be a game within the ſtatute g Ann. | 


C. 14. 


34. Whether the wager was or was not, a betting on the fide 
or hand of any perſon playing at any game or games within the 
laid ſtatute, 


This caſe was argued in laſt Eafter term by ſerjeant Poole for the 
plaintiff, and ſerjeant Hewit for the defendant, and in this term by 
lerjeant Willes for the plaintiff, and ſerjeant Prime for thedefendant. 


For the plaintiff it was ſaid, that John Clarke's running againſt Sejeant 


time was a foot-race, and it is well known that a ſingle horſe has Poole. 


frequently run alone for the king's plate, which is ſtill called a 
borſe-race though he runs alone. 


2dly. That a foot-race is a game within the ſt. ꝙ Ann. c. 14. 
though it is not mentioned therein, for the words, other game or 
games, ſhall relate to games or plays in former ſtatutes againſt 
daming; and foot-races are mentioned in the ſtat. 16 Car. 2. c. 7. 

PART, II. L bet ween 
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Serjeant 


Hewitt. 
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between Goodburn and Marliy, 2 Stra. 11 59. horſe- races were held 
to be within the ſtatute 9 Ann. though not mentioned therein. 


3dly. If this was a foot-race, and a foot-race be within the fat. 
9 Ann. there is no doubt but the defendant betted on the ſide of 
Clarke, who ran againſt time. 


For the defendant it was admitted that a foot-race is within the 


fat. 9 Ann. and has been ſo determined; and it was ſaid by the de- 


fendant's counſel, and agreed by the court, that although here were 
three queſtions made by the caſe for the conſideration of the covrt, 
yet in truth they were all reducible to, and contained in this ſingle 
queſtion, viz. Whether the wager was a betting on the fide of any 
perſon playing at a game called a foot- race? And they inſiſted that 
it was not, for it does not appear by the caſe but that Clarke might 
berunning merely for his own diverſion, or that he himſelf was at 
all concerned in the wager, or knew any thing of it; neither is it 
laid in the delaration, or ſtated in the caſe, that Clarke was playing 
at a game called a foot-race; ſo that if there had been no cate 
ſtated, the judgment muſt have been arreſted upon this declara- 
tion; for to bring it within the ſtatute, it mult be a betting on the 
fide of a perſon or perſons playing, and ſo it ought to have been 
laid. 


Upon the firſt argument the court broke the caſe. 
Willes Ch. Juſtice. Neither of my brothers are diſtanced, fo 2 


ſecond heat may be run, and therefore I give no opinion. As at 

reſent adviſed, I am inclined to think that this is not a foot-race 
as laid in the declaration, for Clare might run for his diverſion or 
exerciſe, and it does not appear he contended for any bett with any 
body, or againſt time; and C/ar4e can never be ſaid to be playing 
unleſs it had been laid in the declaration, or ſtated in the caſe, that 
he was playing; and we can intend nothing, for I think this 1s 2 
penal law : there is no doubt but horſe-races are within the Act. 
9 Ann. according to Stra. e. who is a faithful reporter; and 
toot-races muſt alſo be ſo too, for they are mentioned in flat, 
16 Car. 2. to which the fat. 9 Ann. mult relate. 


Clive J. and Birch J. to the like effect. 


Bathurſt J. Courts of Juſtice have done very right in putting ? 
liberal conſtrud ion upon theſe ſtatutes againſt gaming, and if it 
were poſſible, I ſhould be for bringing this caſe within the ft. 

9 Ann. One perſon running alone againſt time may be properly 
called a foot-race, as well as one horſe ſtarting alone to be an horle- 


race which has often been the caſe ; but as it does not appear that 
4 * Clarke 
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Carle was running for any wager, or knew any thing of this bett, 
or was at all concerned in it, and might for ought appears be 
running for exerciſe or his diverſion, I fear it is not within the 
ſatute; it is like principal and acceſſary, if there be no principal 
there can be no acceſſary; ſo if there be no perſon playing at a 
game, there can be no betting within the ſtatute. 


Second argument. Serjeant Wiles for the plaintiff. 


The fingle queſtion is, whether Clarke was playing at a game 


called a foot-race ; for if he was, this wager is within the ſtatute, 


it being above ten pounds; and a foot-race being now admitted 
to be a game within the act, the plantiff muſt have judgment. 


It was objected that it does not appear that Clarke was running 
againſt time, or was contending with any perſon, but might be 
running for his own diverſion or exerciſe, ſo that he cannot be ſaid 
10 be playing at a game called a foot. race. 


In anſwer to this it is ſtated in the caſe, that the plaintiff laid 
the wager with the defendant that John Clarke could not on that day 
run four miles in 21 minutes and an half; this ſhews clearly that 
he contended againſt time; and this running alone is undoubtedly 
a race, if the gentlemen of the turf may be allowed proper judges 
of what is properly a race, who always have held, that if one 
ſingle horſe walks round the courſe alone, and no other contends 
or runs with him, he wins the race; if therefore this be a race, no 
doubt but the betting thereon is within the ſtatute. And although 
Clarke might be running againſt time for his own diverſion, yet I 
contend that this betting upon his fide is within the ſtatute; as if 


two perſons were playing a game at piquett, for no money, only - 


for their own diverſion, anda wager of above 1o/. was to be laid on 


the ſide of one of them, ſuch wager would be within the ſtatute. 


Serjeant Prime for the defendant, 


I admit a foot-race is a game within the fat. 9 Ant. and has 
been ſo determined, but infiſt that Clarke was not playing at any 


ſuch game, from any thing that is ſaid either in the declaration, or 
cale ſtated, 


On the 2d. of November, 17 54. plaintiff laid a wager of 47/. to 
291. that C/arke could not run four miles in 21 minutes and an half, 
does it follow from thence that Clarke might not be a porter, or 
a running footman, ſent upon ſome meſſage, and ſet forward 
either before or after the bett was laid; or might not the plaintiff 
and defendant ſee him letting forward upon full ſpeed, not knowing 

whither 
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whither he was going, and the plaintiff Jay the wager with the de. 
fendant that Clarke did not run the firſt four miles in 21 minute; 
and an half; this might be the caſe for any thing that appears ; if 
ſo, ſurely this is not a betting upon a game: it does not appear that 
Clarke was at all concerned or intereſted in the event, ſo how could 
there be a betting upon his ſide ; or, for any thing that appears, he 
might be intereſted to loſe the wager, as many jockies have been; 
the court will intend nothing that is not ſtated in the caſe, ſo that 
if it is not clear that Clare was playing at a game, there could be 
no betting on his fide, | 


PE 


Judgment of Hiiles Ch. Juſtice. We are all of opinion that judgment muſt be 
che court. for the defendant, 


It is agreed on all hands that a foot-race is a game within the 
ſtat. ꝙ Ann. and therefore the ſingle queſtion is, whether it appears 
that Clarke was playing at a game called a foot-race, for if he was, 
this was a betting within the ſtatute ; but it is neither laid in the 
declaration, nor ſtated in the caſe, that he was playing at a game 
called a foot-race, and we can intend nothing that does not appear, 
there muſt be a betting on the ſide of a perſon playing; and if no 
caſe had been ſtated, the judgment muſt have been arreſted upon 
this declaration, becauſe it is not laid that Carte was playing; I 
think this is a penal law, and not merely remedial. As it does not 
appear that Clarke was playing at any game, there could be no 
betting on his ſide within the ſtatute ſo the poſtea mult be delivered 
to the defendant, and he muſt have the colts of a nonſuit. 


N Rex verſus Chaſe. B. R. 
c 


2 "NDICTMENF-upon the ſtat. 5 Eliz. for exerciſing the trade 
money in the I of a brewer, the defendant not having ſerved an apprenticeſhip 
trade ofa of ſeven years; the jury found a ſpecial verdict, the ſubſtance 
— whereof was, that the defendant was partner in the trade with a 
ner but does Perſon who had ſerved a regular apprenticeſhip to the trade, that 
not meddle in the defendant advanced and paid a certain ſum of money to become 
the manual a Partner, and was to ſtand to the profit and loſs therein, but was 
thereof, is not not to intermeddle, and in truth did not intermeddle in the manual 
within the or working part of the trade. Upon the arguing of this ſpecial 
— be verdict the whole court were clear of opinion, that the defendant was 
never ſerved not within the ſtatute, which they ſaid was made early in the reign 
»"y *PPren® of Queen Elizabeth to encourage manufacturers in trade, which was 
then in its infancy in this kingdom, and until trade became more 
flouriſhing it might perhaps be good policy to ſtick cloſe to the 

letter of the ſtatute ; but about the end of that Queen's reign, when 


trade was much improved, the judges began to give a more liberal 
conſtruction 
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conſtruction of, and, in a great meaſure, to explain away the ſtrict 
letter of the ſtatute, which lau is certainly in reſtraint of the com- 
mon law, and of the freedom and liberty of the ſubject in general, 
who ought to be allowed to get their living in any honeſt induſtrious 
trade; and they alſo ſaid, that although the words of the ſtatute are, 
that a man ſhall not exerciſe a trade unleſs he has ſerved as an 
prentice in manner aforeſaid, yet it has been over and over deter- 
mined in MWeſiminſter- hall, that if a man has worked at a trade ſeven 
years as a journeyman with one maſter or ſeveral, either in this 
kingdom, or abroad, or as a maſter for himſelf ſeven years, he 
may afterwards exerciſe the trade, and is not within the ſtatute; ſo 
may a woman follow the trade of her huſband after his death, if 
ſhe has'been married to, and lived with him ſeven years, although, 
it may be, ſhe never intermeddled in it in his life-time ; and ſo it is 
(they ſaid) in many ſuch like caſes. Lord Mansfield cited 4 Leon. 
9. and ſaid, that although that caſe is not law, yet it ſhews the 
Judges towards the end of Queen Elizabeth's reign were willing to 
go as far as they could to explain away the penalty of this ſtatute, 


Judgment for the defendant per totam curiam. 


Waterman ver/zs Vea in Replevin. C. B. 
Lyde, Eſq; ſheriff of Somerſetſhire verſus Lawrence 
and two others. 


N April 1755. Yea dillrained the cattle of Vaterman damage- If plaintif in 
feaſant, who immediately replevied them and gave the uſual * * 
bond to proſecute, ſo the cattle were delivered to him - CO — 
2 in bar, the 

avowant may 


Upon the 7th of May 1755. Waterman levied his plaint againſt n ine urg. 
Yea in the ſheriff's court, and removed it by Re fa” lo, and de- ties on the 
clared here in replevin in Trinity term 1755. for taking his cattle ; bend, and 
to which Yea put in an avowry for damage-feaſant, and Waterman — ny — 
not putting in any plea in bar, there was judgment by default for inquiry for 
the avowant that the plaintiff be amerced, and that the avowant bis damages. 
ſhould have a retorn' habend'. Yea did not execute a writ of inquiry 
of damages, as he might have done by the /taf. 17 Car. 2. cap. 7.* Ss — — 
but rather choſe to cauſe three actions upon the replevin bond to be — — a 
brought againſt the plantiff and his bondſmen, in order to force to diſtreſſes 
him to pay the avowant his damages and coſts; whereupon ſerjeant © let. 
Hayward now moved on the behalf of Waterman and his ſureties, 1 Ld. Raym. 
that proceedings might ſlay in all the three actions, becauſe the 97 
avowant might have recovered his damages and coſts by executing 
a writ of inquiry, which he had omitted to do. 2dly, If the court 
ſhould not think fit to ſtay the proceedings for this reaſon, that they 

M ; might 
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might be ſtayed upon payment of the ſingle penalty of the replevin 
bond (which was ten pounds) into court. 


Serjeant Prime for the avowant : This application is without pre. 
cedent ; the avowant in this caſe has two methods of proceeding in 
his election, vis. Either to execute a writ of inquiry, or to ſue 
upon the replevin bond, the plaintiff not having proſecuted his ſuit 
with effect; and of this opinion were Birch and Bathurſt juſtices, 
(only in court) and ſaid, they could not interpoſe ; whereupon 
Prime for the avowant offered to refer the damages and coſts in the 
original action, and the coſts in the actions on the replevin bond to 
be ſettled by the prothonotary, which the court thought was very 
fair and reaſonable; and if the plaintiff would not comply there- 
with, the avowant to be at liberty to proceed as he thought fit on 
the replevin bond. 


— : — — 


— 
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Gardner ver/zs Jeſſop an attorney. In C. B. 


in an action upon the caſe, and declared for 5. upon an 

indebitatus aſſumpſit, and alſo for other 5/. upon a quantum 
valebant, which the defendant refuſed to pay, to the damage of 
the plaintiff of 101. and thereupon he prayed relief, &c. 


VE F164 $422 
Aſumpſit for N Trinity term in the 28th year of the reign of his preſent 
— | Majeſty, the plaintiff exhibited his bill againſt the defendant, 


And the ſaid Thomas in his proper perſon comes and defends the 


_— — wrong and injury when, &c. and as to the promiſe and undertaking 


cept 11. 35.” in the ſaiddeclaration laſt mentioned, and alſo as to the promiſe and 


d. and to undertaking in the (aid declaration firſt above mentioned, except 3 


3 to the ſum of one pound three ſhillings and eight pence, parcel of 


be ſued for it the ſaid ſum of five pounds therein ſpecified, ſays, that he did not 


1 promiſe and undertake in manner and form as the ſaid H _ 
dleſex. above thereof complained againſt him; and of this he puis himſe 


4 upon 


. . EE i 
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upon the country, and the ſaid Ja doth the like; and as to the faid 

-omiſe and undertaking in the ſaid declaration firſt above mention- 
ed, as to the ſaid 1/. 3 5. 8 d. parcel of the ſaid 5 . therein con- 
tained, the ſaid Thomas ſays, that the ſaid 7% ought not to have 
his ſaid action in fh court againſt him, by reaſon of the non-per- 
formance of the ſaid promiſe and undertaking in the ſaid declaration 
&r{t above mentioned as to the ſaid 1/7. 3s. 8 d. becauſe he lays, 
that he the ſaid Thomas at the time of the exhibiting the ſaid bill of 
the ſaid J and long before, lived and reſided, and ſtill doth live 
and reſide within the county of Mziddle/ex, that is to ſay, at Enfie/din 
the county of Midaleſex: and the ſaid Thomas further ſays, that he the 
ſaid Thomas always from the time of the promiſe and undertaking of 
the ſaid Thomas in the ſaid declaration firſt abovementioned, and ſup- 

oſed to have been made, as to the ſaid ſum of 1. 34. 8 d. parcel 
of the ſaid 5 /. therein contained, hitherto hath been, and till is 
liable to be ſummoned to the county court of Middleſex, within the 
true intent and meaning of the ſtatute made in the twenty-third year 
of the reign of his preſent Majeſty, for preventing delays and ex- 
pences in the proceedings in the county court of Middigſex, and for 
the more eaſy and ſpeedy recovery of ſmall debts in the ſaid county 
court; and this he is ready to verify; wherefore he prays judgment 
if the ſaid 7 ought to have his ſaid action in 776 court againſt 
him by reaſon of the non-performance of the ſaid promiſe and un- I 
dertaking in the ſaid declaration firſt above mentioned, as to the ſaid > 
1. 36. 8d. parcel of the faid 5/. therein ſpecified, J. Hayward. 


And the ſaid Jofab, as to the plea of the ſaid Thomas above Replication 
pleaded in bar as to the ſaid 1/. 35. 8d. parcel of the ſaid 51. in chat the ge- 
the ſaid firſt promiſe and undertaking in the ſaid declaration men- ſendant being 
tioned, ſays, that he, by any thing in that plea alledged, ought not — : 
to be barred from having his aforeſaid action thereof maintained de ſummoned _ 
againſt the ſaid Thomas, becauſe he ſays, that in and by the ſaid act — wat © Sie nd 
of parliament mentioned in the ſaid plea of the ſaid Thomas, it is F 
provided, that no perſon or perſons ſhall be liable to be ſummoned. 
to the ſaid county court at the ſuit of any plaintiff or plaintiffs, 
other than ſuch perſon or perſons as was or were liable to be ſum- 
moned to the county court of Middleſex before that act was made, 
and that that act ſhould not extend to give the county court any 
juriſdiction to hold plea of, or to hear and determine any action, 
cauſe or ſuit, other than ſuch action, cauſe or ſuit, as the county 
court of Middleſex might have held plea of, by plaint, before the 
making of the ſaid act, as by the ſaid act amongſt other things 
more tully-appears : and the ſaid Jab further ſaith, that the ſaid 
Thomas before and at the time of the making of the ſaid act was, 
and ever fince hath been one of the attornies of the coutt of our 
Lord the now King of the Bench here; and therefore the ſaid 
Thomas neither at the time of the making of the ſaid act, nor at the 


time 
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time of the exhibiting of the ſaid bill of the ſaid Jab, was a per. 
ſon liable to be ſummoned to the ſaid county court of Midaleſer; 
and this he is ready to verify; wherefore he prays judgment and his 
damages in this behalf to be adjudged to him, Cc. W. Dany, 


Demurrer. And the ſaid Thomas, as to the ſaid plea of the ſaid Joſiah above 
in reply pleaded to the faid pleaof the ſaid Thomas above pleaded in 
bar to the ſaid promiſe and undertaking in the ſaid declaration firſt 
above mentioned, as to the ſaid 1/. 3s. 8d parcel of the ſaid 5j. 
therein contained, ſays, that the replication aforeſaid, and the matters 
therein contained, are not ſufficient in law for the ſaid Yo to 
have and maintain his ſaid action in this court againſt him; to 
which ſaid plea in manner and form aforeſaid above in reply pleaded, 
he the ſaid Thomas need not, nor is he in any wiſe bound by the 
law of the land to anſwer; and this he is ready to verify; wherefore 
he prays judgment, and that the ſaid Fo/iah may be barred from 
having his ſaid action in ths court againſt him; and for cauſes of 
this demurrer in law the ſaid Thomas, according to the form of the 
ſtatute in ſuch caſe lately made and provided, ſhews to the court 
here theſe cauſes following, to wit, that the ſaid replication is no 
anſwer to the ſaid plea of the ſaid Thomas, and is in itſelf incertain, 
-repugnant, foreign and argumentative. 


.Continuance And thereupon the ſaid Joſiah Gardner prays time to join in de- 
murrer with the ſaid Thomas Jeſſop here until Thurſday next after the 
morrow of All Souls, and he has it, &c. The ſame day is given to 
the ſame Thomas Fefſop, Sc. at which day here come as well the 
ſaid Joſiah Gardner by his aforeſaid attorney, as the ſaid Thomas 
Jeſſop in his proper perſon; and the ſaid 7% 9 Gardner prays fur- 
ther time to join in demurrer with the ſaid Thomes Jeſſop here until 
Friday next after the octave of £7. Hilary, and he has it, &c. (after 
ſeveral of the like couptinuances entered, the plaintiff in Trmity term 
Joinder in 30 Geo. 2. joins in demurrer, and after continuances until this preſent 
demurrer Hilary term 30 Geo. 2 by curia adviſare vult'). This caſe was at 
laſt now argued by ſerjeant Hayward for the defendant, and ſerjeant 
Davy for the plaintiff; and (ter ſome time taken to conſider, the 
court gave judgment for the plaintiff 


And ½, It was reſolved by the court, that an attorney may be 
ſued here for any ſum under forty ſhillings, though it be ever ſo 
ſmall. 


2dly, That an attorney cannot waive his privilege, becauſe heis 
not allowed it in reſpect of himſelf, but for the ſake of this court 


and the ſuitors here; and if he could waive his privilege, how doth 7: 
the plaintiff know that he will waive 1 ? | - 
; TM Ba 
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oh That the replication is well enough, although it doth not 
all:dge that the plaintiſ ought not to be barred from having bit ac-, 


FTE 


$9 the court over- ruled the demurrer, and faid, the plaintiff 
might have what judgment was proper: Quære, whether it muſt 
be judgment in chief; or quod defendens reſpondeat oufter ? for the 
court did not mention what judgment. 


Jenkins on the demiſe of James Harris and Ann his 
wife verſus Prichard and others. C. B. 


Pp ON the iſſue not guilty in ejectment the following caſe whoever 


was reſerved for the judgment of the court, which ſtates, claims as heir 
by deſcent 


mult make 
That this action is brought for recovering the poſſeſſion of lands himſelf heir 


and tenements in the pariſh of Michae/church Eſtley in the county of mor p_ 
Hereford, that it appeared in evidence at the trial, that David Smith —— * 
was ſeiſed in fee of the premiſſes, and being ſo ſeiſed, by indentures poileſion of 
of leaſe and releaſe dated the 2gth and zoth days of Auguſt 1716. 1 
made between the ſaid David Smith of the one part, and Rowland 

Prickard and Charles Price of the other part, in conſideration of "PF 
180/. paid to the ſaid David Smith by Sarab Mad-y ſpinſter, and — 1 
in conſideration of a marriage then intended to be had between the ceſſary to be 
faid David Smith and Sarah Madey, and for ſecuring a maintenance mo — 
for her in caſe ſhe ſhould ſurvive the ſaid David, and for ſettling and proclamati- 
aſſuring the premiſſes to the uſes thereafter mentioned, and for other ons. 

good conſiderations, the ſaid David Smith did grant and convey the 

premiſſes in queſtion to the ſaid Rowland Prichard and Charles 

Price and their heirs, to hold to them and their heirs to the uſes 

following, (that is to ſay), to the uſe of the ſaid David Smith, his 

heirs and aſſigns, until the ſaid intended marriage ſhould take effect; 

and from and after the ſolemnization thereof to the uſe and behoof 

of the faid David Smith and the ſaid Sarah his intended wife, for 

and during their natural lives, and the life of the ſurvivorof them ; 

and from and after the deceaſe of the ſurvivor of them, to the uſe 

and behoof of the heirs of the body of the ſaid Sarah lawfully to 

be begotten by the ſaid David, and for want of ſuch iſſue, to the 


ule and behoof of the ſaid Daxid, his heirs and aſſigns for ever. 


That the marriage was afterwards ſolemnized, and there was 
iſſue thereof one daughter named Elizabeth, and no other iſſue. 


That in the year 1734. the ſaid Sarah died, and in February 
1736. the (aid David intermarried with one Sarah Griffiths, and by 


her had iſſue Anne, one of the leſſors of the plaintiff, (now an in- 
fant), and no other iſſue ; and the ſaid Anne married the other leſ- 
for of the plaintiff before the demiſe laid in the declaration. 


PART, II. N That 
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That in April 1738. the ſaid Elizabeth, the daughter of the faid 
David by the ſaid Sarab his firſt wife, intermarried with %oy 
IVaters, and upon that marriage the ſaid David delivered vp the 
poſſeſſion of the premiſſes to the ſaid John Waters, but did not 
execute any-conveyance thereof to him, 


That in January 1738. the ſaid David died, leaving iſſue only 
Elizabeth by the firſt venter, and the ſaid Anne by the ſecond venter, 
and about 12 months afterwards the ſaid E/zabeth died, leavin 
iſſue only one ſon (born after the death of David the granefather) 
who died ſoon after the death of the ſaid Elizabeth his mother an 
infant, and without iſſue ; and the ſaid John Waters held the pre- 
miſſes till his death, which happened in or about the year 1743. 
and the ſaid John Waters and Elizabeth his wife never did any act 
to deſtroy the ſaid eſtate- tail veſted in her, 


That the ſaid David had no brother, but left a ſiſter (named 
Jane, who married Job Gilbert, and) who was heir at law to H- 
zabeth the daughter of the ſaid David by the firſt venter, and to 
her ſon, and upon the death of the ſaid John Waters the ſaid Je 
Gilbert and Jane entred upon the premiſſes, and being in poſſeſſion 
in Trinity term in the 22d year of the reign of his preſent Majeſty, 
levied a fine thereof without proclamations, and no actual entry 
was made by ths leſſors of the plaintiff to avoid ſuch fine, 


The defendants claim under the ſaid Job Gillert and Jane his 
wife; in November 1754. the leſſors entred and made the leaſe to 
the pleintiff, and the defendants ouſted them, as mentioned in the 
declaration; and upon the trial a verdict was found for the plaintiff, 
ſubject to the opinion of the court, whether the plaintiff ought to 
recover the premitſles, or any part thereof. 


And if the opinion of the court ſhall be that the plaintiff ought 
to recover the whole premiſſes, then the verdict is to ſtand, with 
liberty for the plaintiff to take out execution thereon; and if the 
court ſhall be of opinion that the plaintiff ought only to recover part 
of the premiſſes, then the verdict is to be entred for the plaintiff for 
ſuch part only, and as to the reſidue for the detendants : but if the 
opinion of the court ſhall be that the plaintiff ought not torecover 
any part of the premiſſes, then the verdict obtained by the plaintif 
is to be void, and inſtead thereof a judgment of nonluit is to be 


entred up for the defendants, 


The eſtate- tail being ſpent, the leſſors of the plaintiff claim the 
reverſion in fee of the whole premiſſes in right of Anne, as heir to 
David Smith, or, at leaſt, a moiety of the premiſſes, as the rever- 
fion thereof, upon the death of David Smith, deſcended in moietics 


to his two daughters Aune and Elizabeth, 
| Upon 
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Upon the argument. of this caſe two points were made ; 1/t, 
Whether the leſſors of the plaintiff had any title at all? And 2dly, 
If they had any title, whether an actual entry was not neceſſary to 
have been made in order to avoid the fine without proclamations ? 


As to the firſt point it was objected for the defendant, and ad- 
judged by the court, (abſente Birch J.) that whoever claims as heir 
in fee by deſcent muſt make himſelf heir to him that was laſt ſeiſed 
of the actual freehold and inheritance, that is to ſay, who was Co. Lit. 1.b 
laſt actually in poſſeſſion of the lands in fee- ſimple; and the rever- 
Gon or remainder in fee (be it which it will) which was in David 
Smith and his heirs on the failure of iſſue in tail, is not ſuch a ſeiſin 
whereof there can be a poſſeſſio ſratris, &c. and therefore Anne 
not being heir to the perſon laſt actually poſſeſſed of the fee, the 
court were very clear that the leſſors had no title to any part of 


the premiſſes. 


As to the ſecond point, the court adjudged that an actual entry Plond. 265. 
is not neceſſary to be made in order to avoid a fine at common 
law, as this is, it being without proclamations, Judgment for 


the delendaats. fee NA fr. de 3 Pull, oASon 5. 


—-— —— — 


Burſlem ver/us Fern. C. B. 
MPRISONMENT. The defendant juſtifies under the ſhe- Fat; imp. 


riff's warrant directed to the goaler, and to one Samzel Jordan formene. 
and the defendant %a Fern, upon a capras to take the defendant — rn 
to anſwer 7% Jones in a plea of treſpaſs upon the caſe upon pro- ſherifi's war- 
miſe ; the plaintiff replies, and traverſes that the ſheriff made ſuch, n af 
warrant directed to the goaler, Samuel Jordan and Jab Fern; "4 pre wabwee 
detendant takes iſſue upon the traverſe, and upon the trial before Heer it is 
Mr. Juſtice Peni/on at the aſſizes in the Midland circuit, it ap- — 
peared in evidence, that the attorney for Jo/. Jones ſent to the under- him with a 
ſaeriff for a warrant upon the capias ad reſpondindum ſued out againſt Nook, this is 
LEurfiem; thut the under - ſheriff ſent to "ores's attorney a warrant 2 
thereupon directed to the goaler and Samuel Jordan, with a blank 
ſpace for another bailiff's name; that Jones's attorney, without the 
privity or knowledge of the ſheriffor under-ſheriff, put in the name 
ok the defendant Fern after the warrant was ſealed and ſent to him, 
at the inſtance and peril of the plaintiff J ores, as a ſpecial bailiff, 
ho thereupon arreſted Burſem, and carried him to goal for want 
et bail; it alſo appeared in many other counties this method of 
ſending blank warrants by under- ſheriffs to attornies who ſend for 
ue lame is often practiſed, eſpecially in the northern counties, as 
Mr Juſtice Deuiſon himſelf ſaid ; and thereupon he was about to 
lum up the evidence, and direct the jury to find a verdict for the 


de fendant; 


— — : Mm. 
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defendant; but at the preſſing inſtance of ſerjeant Wiles the point 
was ſaved, and a caſe ſtated, as above, for the opinion of the 
court, whether the iſſue was proved for the defendant. 


It was inſiſted by ſerjeant Hewit for the defendant, that the iſſue 
was well proved for him, (and of that opinion was the Judge at the 
trial); that although the caſe ſtates that the name of Fern was put 
into the warrant after it was ſent to the attorney, without the pri- 
vity or knowledge of the ſheriff or under-ſheriff, yet it doth not 
ſtate that the attorney had not authority from the ſheriff for that 
purpoſe, and the general uſage of delivering out blank warrants to 
attornies authorizes this practice; the ſame kind of practice prevails 
in other caſes, the filacers give out blank writs, and the plantiffs 
attorney conſtantly fills them up after they are ſigned and ſealed; 
marriage licences are given out to ſurrogates, b/an#, and filled up 
by them after they are ſealed, and /e, in many other inſtances ; the 
flat. 6 Geo. 1. c. 21. . 53. which recites, that whereas under-ſhe. 
riff's deliver out blank warrants and other warrants, &c. to attornies 
for arreſting perſons without having any writ, c. doth not con- 
demn the practice of delivering out blank warrants, but ſeems to 
allow the ſame, and only condemns the delivering out of blanks, or 
any warrants by the ſheriff before he hath received the writs, In a 
Weſimorland caſe in B. R. upon a motion by way of complaint | 
againſt an attorney for filling up a warrant after it was ſent to him 
exactly like the preſent caſe, the court did not cenſure the attorney } 
but ſaid it was the conſtant uſage ; (this was mentioned by Mr, 


J. Deniſen at the trial.) 


On the other fide it was ſaid by ſerjeant Yles for the plaintiff, 
that if this practice be permitted to go on, it will be of bad conſe- 
quence, for then, inſtead of ſheriff's officers who give ſecurity to 
do their duty, plaintiff's attornies may put into warrants men of 
infamous characters, who may be guilty of great oppreſſions; and 
formerly the perſons who executed proceſs were duly ſworn and 
admitted for that purpoſe, to prevent oppreſſion. 


Gans © 
_ > 93> go r 


Per curiam (abſente Birch J.) We have no doubt but this prac- 
tice ought to be condemned, and although we do not puniſh at- 
tornies for it by granting attachments againſt them upon complaints, 
yet we conſtantly diſcharge the party arreſted by ſuch warrant out 
of cuſtody. Such warrant is always held to be illegal, and if Bur- f 
lem had killed Fern in reſiſting him, it would not have been mur- 
der, becauſe Fern had no legal warrant to arreſt him ; and a parcel 
of ſailors who were tried before Mr. Juſtice Bathurft for killing 2 
bailiff who had ſuch a warrant as the preſent for arreſting one 0 
them, were acquitted of murder. As to the /iaf. 6 Geo. 1. c. 21+ 


J 53. we think it rather condemns blank warrants than _—_— 
I ut 
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tut if it does not, it leaves them as before the ſtatute was made, 
and we think ſuch warrants were always bad; as to filacers they are 
officers for that purpoſe, and they may authoriſe attornies to fill 
up their writs; as to ſurrogates we do not know what they do, 
but we are all very clear that the defendant has not proved his 
iſfue, and there muſt be judgment for the plaintiff 


Villers ver/us Handley. C. B. 


EBT upon a bond for 527. 16s. againſt the heir of the A term for 
obligor ; the defendant confeſſes the bond and debt, and 52 yen 
N , uſt be plead. 
pleads that he has nothing by deſcent but a ſmall cottage in Tam- ed to be by 
worth, except a reverſion after a term of 500 years, commencing deed. 
the 16th of Oober 1746. now to come and unexpired; and this 
he is ready to verify ; to this plea there is a general demurrer, which 


was argued by ſerjeant Willes for the plaintiff, and ſerjeant Hæwitt 
for the defendant. 


For the plaintiff it was objected, 1/, That the plea is ill in ſub- . — 
tance, becauſe it is not alledged therein that the leaſe for goo years ſor zoo penn 
is by deed, nor that the leſſee by virtue thereof entred, and if the is immediate 
leaſe for 500 years be without deed, it is void by the ſtatute of — — — 
frauds and perjuries *; and of this opinion was the court {Clive heir 4% 
and Bathurſt Juſtices only preſent), and upon this point gave ſcent. 
judgment for the plaintiff. | : at — — 

fee Farmer of 


24ly, It was objected that a reverſion after a term for years is not the cemiſe of 
pleadable in this manner, but the defendant in this caſe ought to _ againſt 
: , ogers, aute 
have admitted aſſets; and cited Smith and Angel, 2 Ld. Ray. 783. Tria. 28 & 
and Salk. 3 54. S. C where Holt's opinion is, that the heir could 29 * 2. 
not plead a term in delay of preſent execution, but ought to confeſs ] 
aſſets, (notwithſtanding there are ſome precedents other wiſe, that he Lil. Ent. 180. 
may), for the reverſion is aſſets, and the common law had no re- „. 
: i 5 : . Vide 1 Stra. 
gard to a term for years; and there is no miſchief in this, for tho' 66. 
in conſequence a {evars may go, yet a leſſee may maintain himſelf — Ro. 
a gainſt an cjectment by virtue of his leaſe; and of this opinion was. 57. 
tz court now in the pretent caſe; but they declared they gave 
judgment for the plaintiff upon the firſt point. 


But guære how the judgment is entred, whether general or 
ſnecial ? 


O | Shipman 


— — — 
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Pracice. f Shipman ver/zs Stevens, C. B. 


Where the SSAULT and battery, whereby the plaintiff loft her leg. 
l A The defendant being ſerved with a capias ad reſpondendum, did 
plaintiff ought not enter his appearance at the proper day after the return thereof, 
ro apply to therefore the plaintiff's attorney made an affidavit of the ſervice, 
pm 0 5em® entred an appearance for the defendant according to the ſtatute in 
ard in default perſon, left the declaration in the office, gave notice to the defen. 
thejeof, the dant thereof, and toplead ; whereupon the defendant employed Mr. 
— Waldo an attorney of B. R. to take the declaration out of the office 
cdu: t tooblige and plead the general iſſue, who did ſo in the name of one Palmer 
aj 0 an attorney of C. B. Thereupon the plaintiff's attorney made up and 
EY delivered the iſſue, gave notice of trial, ſet down the cauſe, ſub. 
pœnaed witneſſes, and gave briefs to his counſel ; but when the 
cauſe was juſt coming on to be tried, the plaintiff's attorney diſ- 
covered that the defendant was an infant of about 17 years old, ſo 
that he ought to have appeared and pleaded by guardian; and there- 
fore if the plaintiff bad proceeded to trial and judgment upon this 


record, it would have been error. 


Wherefore it was now moved on behalf of the plaintiff, that the 
defendant or his attorney might ſhew cauſe why the appearance in 
the filacer's book ſhould not be ſtruck out, and the defendant be 
(24> obliged to appear and plead by his guardian, and why the record 
ſhould not be amended conformably thereto, and why the plaintiff 
3 ſhould not have his colts occaſioned by the defendant's attorney, 

- who mult be ſuppoſed to know his client was an infant, and fo hid 
Jed the plaintiff's attorney on to proceed thus far erroneouſly ; upon 
an athdavit of theſe facts, and that Mr. Wulio was a truſtee for 

the defendant in a ſettlement, and muit know he was not of age, 
when he pleaded, 


On ſhewing cauſe for the defendant it appeared by affidavit, that 
Mr. Waldo acquainted the plaintiff's attorney that the defendant 
was an infant, but this was aſter the plea pleaded, and he not be- 
lieving it, proceeded ſo far as aboveſaid. 


Per curiam : In this caſe the plaintiff's attorney ought to have 
applied to the defendant to name a guardian, and if he did not do 
ſo in fix days, then plaintiff ought tv have applied to the court to 
oblige him ſo to do; and it was the plaintiff's attorney's own fault to 
proceed erroneouſly, although no notice had been given to him that 
the defendant was not of full age; and if the plaintiff had proceeded 

to judgment, and error had been brought, and afterwards the 


Plaintiff had moved here to have made the record right, this 7 
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would not have done it; and therefore as to coſts there is more 
reaſon that the plaintiff ſhould pay coſts for being permitted to have 
the record made right, than that the defendant ſhould pay coſts to 
the plaintiff; however as coſts have not been prayed by the defen- 
cant, let the defendant plead by guardian in fix days, and let the 
record be made agreeably thereunto without coſts of either fide. 
Serjeants Prime, Willes, and Davy for the plaintiff, Hewitt for the 


detendant, Abſente Capital Juſtic Wilkes. 


Faſter Term 


30 Geo. 2. I757. 


Cope ver/us Marſhall & al'. B. R. 


ſent Majeſty, Roll 145. The declaration contains nine 

counts, but as the queſtion debated aroſe ſingly on the 

8th count, it will be only neceſſary to write that down, 
which is thus, v1Z. 


'T HE record is of Hilary term in the 27th year of his pre- 


Wn 2b) 


And alſo that they the ſaid Charles Marſhall, W. E. I M. Declaration 
F, V T. W J. . Fo V. ir. S. and W. H. on the 11th 3 tre ſpaſs for 


digu ing up 


dav of 7212 in the year of our Lord 1753. and on divers other days coney bur- 


and times between that day and the day of exhibiting this bill, with 
force «nd arms broke and entred the cloſe and free warren of the 
fad cn Cope called Sugar's Lodge Warren, otherwiſe Copes's War- 
ren, it the pariſh of Rageley, otherwite Rudgely, otherwiſe Ridgely 
alore aid in the ſaid county of Stafford, and trod down and con- 
ſamed with their feet in walking the graſs of the ſaid 7chn Cope 
there growing of the value of twenty pounds, and the ſoil of the 
{aid J Cope there, to wit, five acres of his ſoil did turn up and 
ſubvert with ſhovels, ſpades, corves, pickaxes znd mattocks, and 
did dig up, fill up and deſtroy divers coney burrows, to wit, 1000 
coney burrows then and there made and kept up for the harbour- 
ing and breeding of conies and the conies then found in the ſame 

cloſe 


rows 10 the 


plaintiſf's ſoil 
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cloſe and free warren, to wit, 1000 conies of the value of ff 
pounds, did take and carry away, and converted and diſpoſed thereof 
to their own uſe, and other injuries to the ſaid Jh Cope did, 
againſt the peace of our Lord the preſent King, and to the dama 
of the ſaid John Cope of 1007. and therefore he brings ſuit, &c. 


Not guilty to And the ſaid Charles (and other defendants) plead firſt the ge- 
e. 1 neral iſſue Not guilty to the whole, and thereupon iſſue is joined; 
ee — ne and by leave of the court here for this purpoſe to them granted, ac- 
defendant as cording to the form of the ſtatute in ſuch caſe lately made and pro- 
— _ vided, for further plea, as to breaking and entering the cloſe in the 
and that the aid declaration mentioned, called Sugar Lodge Warren, otherwiſe 
lame was fur- Cope's li arren, and treading down and conſuming the graſs there 
charged WiD lately growing with their feet in walking, and the turning up and 
nuſence of the ſubverting with ſhovels, ſpades, corves, pickaxes and.mattocks the 
defendet, faid foil there, and digging up, filling up, deſtroying and ſpoiling 
be abated we the ſaid coney burrows there made and kept up for the harbouring 
nuſance. and breeding of conies, above ſuppoſed to be done, ſay, that the 
ſaid John Cote ought not to have or maintain his ſaid action thereof 
againſt them, becauſe they ſay that the ſaid Charles at the ſaidſe- 
veral times when, Fc. and long before, was and ſtill is ſeiſed in his 
demeſne as of fee of and in divers, to wit, twenty acres of land, with 
the appurtenances, lying and being in the pariſh aforeſaid, and 
that the ſaid Charles, and all thoſe whoſe eſtate he hath, and at the 
ſaid ſeveral times, when, &c. had of and in his ſaid land, with the 
appurtenances, from t-me whereof the memory of man is not to 
the contrary, have had, and have uſed and been accuſtomed to 
have, and of right ought to have had, and the ſaid Chares ſtill 
of right ought to have common of paſture in ard upon the ſaid 
cloſe called Sugar's Lodge Warren, otherwiſe Cope's Warren. in 
which, Cc. for all his and their commonable cattle levant and 
couchant on the ſaid lan i now of the ſaid (Hari is, with the appur- 
tenances, every year at all times of the year, at his and their wills 
and pleatures, as to the ſaid land now of the ſaid Charles, with the 
appurtenances, belonging and appertaining; and the ſaid Charles, 
Wiliiam Emery, 7. M. (and the other detendants) further ſay, that 
the ſaid coney burrows in the ſaid declare tion inentioned, betore the 
ſaid ſeveral times when, Ec. had been wrongfully and injuriouſly 
made, and at the ſaid times when, G&c. were wrongfully and inju- 
riouſly kept up and continued for the harbouring and breeding of 
conies in the laſt mentioned cloſe, called Sugar Lodge Warren, 
otherwiſe (oe Warren, in which, Cc. and the conies, to wit, 
1000co conies harboured and bred in thoſe coney burrows at the 
ſaid times when, &c. cat up and fed on the graſs in that cloſe 
growing, by means of which the ſaid common at the ſaid times 
when, &c, was ſurcharged, to the great nuſance of the ſaid Charies 


in the enjoyment of his ſaid common of paſture, ſo that = gre 
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Charles at the ſaid times when, Cc. could not have and enjoy his 
Jaſt mentioned common of paſture in the ſaid cloſe called Sugar's 
Lidge Warren, otherwiſe Cope's Warren, in which, Sc. in ſo bene- 
ficial a manner as of right he ought to have had and enjoyed the 
fame ; therefore the ſaid Charles in his own right, and the ſaid W. E. 
+, M. (and other defendants) as his ſervants, and by his command, 
in order to abate the ſaid nuſance, and to prevent the continuance 
of the increaſe of conies there, at the ſaid ſeveral times when, Ce. 
entred the ſaid cloſe called Sugar's Lodge Warren, otherwiſe Cope's 
Warren in which, &c. and with ſhovels, ſpades, corves, pickaxes, 
and mattocks dug up, filled up, deſtroyed and ſpoiled the ſaid coney 
burrows ſo there wrongfully and injuriouſly made, kept up and con- 
tinued for the harbouring and breeding of conies, and thereby did 
abate the ſaid nuſance, as it was lawful for them to do; and in fo 
doing they the ſaid Charles (and others) did neceſſarily and unavoid- 
ably tread down and conſume with their feet in walking a little of 
the graſs there then growing, and did neceſſarily turn up and ſub- 
vert with the ſaid ſhovels, ſpades, corves, pickaxes and mattocks 
the ſaid ſoil there, doing as little damage as on that occaſion they 
poſſibly could, which are the ſame breaking and entering the ſaid 
cloſe in the ſaid declaration mentioned, called Sugar's Lodge Warren, 
otherwiſe pe Warren, and treading down and conſuming the 
fad graſs there lately growing with their feet, in walking and turn- 
ing up and ſubverting with ſhovels, ſpades, corves, pickaxes and 
mattocks the ſaid foil there, and digging up, filling up, deſtroying 
and ſpoiling the ſaid laſt mentioned coney burrows there made and 
kept for the harbouring and breeding of conies there, whereof the 
laid Jahn Cope hath above thereof complained againſt them; and 
this they are ready to verify ; wherefore they pray judgment if the 
laid Jcbn Cote ought to have or maintain his 1aid action in that re- 
ſpe againſt them, Cc. 


To this plea the plaintiff has demurted generally, and the de- 
fendants have joined in demurrer. 


There was a verdict for the plaintiff upon the general iſſue, and 
afterwards this demurrer was ſeveral times argued before Lord C. ]. 
Ryder & foctis ſuis, and it was argued in this term before Lord 
C. J. Manaſied & fociis ſuis by Mr. Afereton for the plaintiff, and 
Mr. Alon for the defendants. 


In ſupport of the demurrer and to ſhew the plea was bad, ſe- 
veral cales were cited: Firſt, Coney's caſe, Codb. 122. 4 Leon. 7 
8. C. where the plaintiff declared in treſpaſs for digging the plain- 
tiff's cloſe, and killing 18 conies there; the defendant pleaded as to 
all the treſpaſs but killing of two conies Not guilty ; and as ro 
killing the two conics juſtiſtes as having a right of common, and 
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that he found them eating the graſs, and that he killed them; judg- 
ment for the plaintiff: to this it was anſwered by the counſel for 
the defendant, that the caſe cited is not applicable to the preſent 
caſe, for the plea now under conſideration does not juſtify the 
killing of conies. 


The ſ:cond caſe cited for the plaintiff was Bellew verſus Langdon 
Cro. Eliz. £76. and Owen 114. S. C. which was treſpaſs for killing 
conies; the juſtification is the ſame as the caſe in Gogh. and the 
ſame judgment, io the counſel tor the defendant ſubmitted the 
fame anſwer, that this caſe is not applicable to the preſent, 


The third caſe cited for the plaintiff was Haddeſden verſus Gryf. 
fel, Cro. Fac. 195. Yelv. 104. S. C. which was treſpaſs quare cuu- 
ſum fregit, and took, killed and carried away conies; the defendant 


_ juſtifies, for that he is ſeiſed in fee of a meſſuage and land, and had 


common by preſcription appertaining thereto in the place where, 
Sc. and that he was ready to uſe his common, and many conies 
being there damage feaſant and ſpoiling the graſs, he entred to chaſe 


them out leaſt they ſhould increaſe; the plaintiff demurred, and 


after argument the court adjudged that the plea was not good, for 
the commoner has nothing to do with the land but to put in his 
cattle, and may not meddle with any thing of the lord's there, and 
if the lord ſurcharge the common, the commoner ſhall have an 
aſſiſe or an action on the caſe; and he may not kill the conies, for 
ſo long as they are on the land of the lord they are his property; 
and when the defendant ſhews that his intent was to enter to chaſe 
the conies, that entry was tortious; and ſo there was judgment for 
the plaintiff, I he counſel for the defendant now admitted this caſe 
was good law, but aid it was not like the caſe at bar. 

The fourth caſe cited for the plaintiff was Sir Jerome Horſy 
verſus Haz berton ; the queition was, whether a commoner may caſt 
down and fill up coney burrows which were made in the common 
waſte where he was tv have common; and this being pleaded in 
juſtification, and a demurrer thereupon, it was retolved and ad- 
judged without argument, that the commoner had not any other 
intereſt than to take the common by the feeding there ot bis cattic; 
and may not deſtroy the conies nor coney burrows ; wheretore with- 
out argument it was adjudged that the plea was not good. In an- 
ſwer to this caſe it was obſerved by the counſel tor the now de- 
fendants, that the caſe cited was determined without argument and 
is ſo mentioned by the reporter twice. 24/;, That it does not ap- 
pear what the nature of the juſtification was; and it might bea 


Juſtification merely by the detendant, as having a right of common, 


without ſtating or alledging any ſurcharge; and it fo, the caſe was 
admitted to be law; and that this was the nature of the juſtification 


is moſt probable, or otherwiſe it would have been further * 
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and the defendant's counſel agreed that the lord may lawfully erect 
coney burrows on the warren, and may encourage the increaſe of 
conies, ſo that he do not ſurcharge the common, but when that is 
done, the coney burrows (it was infiſted) were a nuſance; and they 
{id that in the preſent plea the ſurcharge is inſiſted upon, and that 
the erection of the coney burrows was the cauſe of ſuch ſurcharge, 
which is admitted by the demurrer; and therefore the preſent caſe 


is very different. 


The fifth and laſt caſe cited for the plaintiff was, 2 Bult. 116. 
Carril verſus Pack and Baker, 1 Brownl. 227. S. C. treſpaſs quare 
clauſum & liberam warrennam jregit & intravit, and for digging 
the ground, &c. The defendants plead Not guilty, except as to 
entring the warren, chaſing the conies, and digging the land; and 
as to chafing the conies and digging the land they juſtify, as having 
a tight of common; that the plaintiit's father ſtored the place with 
conies; that the plaintiff made new holes, by reaſon whereof de- 
fendant's ſheep often fell into them, and ſo were hurt; by reaſon 
whereof defendant with ferrets chaſed the conies, and digged down 
the burrows, and filled up the holes for the better preſervation of 
the common; demurrer to the plea, and judgment for the plain- 
tif, To this caſe it was anſwered by the defendant's counſel, that 
the judgment was given upon the inſufticiency of the plea, and, as 
it ſcems, principally upon this reaſon, becauſe the defendant hath 
not denied but admitted the free warren ; for Crate Juſtice ſays, 
« If the plaintiff hath a free warren, the defendant cannot juſtify 
* the killing the conies.” ( Haugbtcn Juſtice) Coney burrows are in- 
cident to a warren ; and per Dodderidge Juſtice, If the defendants 
hadpleaded Not guilty to the treſpaſs in the warren, this had been 
then well pleaded, and the plaintiff muſt then have made it appear 
to the court that he had a free warren; but by this plea they have 
confeſied that he had a free warren; ſo the court was clear of 
opinion that the juſtification was not good, and judgment was 
entred for the plaintiff, According to the report of this caſe by 
Ercont. as of Trin. 11 Jac. I. theſuit was held to be diſcontinued by 
reaſon of a defect in the pleading, and ſo no judgment given in this 
caſe on the merits, The pleading ſtood thus: declaration in treſ- 
paſs for breaking the plaintiff's free warren, digging his land, and 
chafing his conies, and taking them. Defendants to all except 
entring the warren, chaſing the conies, and digging the land, plead 
Not guilty ; then as to digging and chaſing the conies they juſtify, 
and fay nothing as to the entring the warten neither by confeſſion 
nor traverſe, and fo all was diſcontinued; and cites 4 Rep. Harle- 
kenden's caſe: this aroſe from an objection taken by Mr. Juſtice 
Haughton, of which ſome mention is made-in the-report of this cafe 
in Bultrode ; but however this may be, ſuppoſing the judgment to 
be gwen on the merits for the plaintiff as reported by Bulſrode, that 
determination (the defendant's counſel inſiſted) cannot affect the 
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caſe now at bar, for here the defendants have purſued the advice of 


Mr. Juſtice Dodderidge, and have juſtified entring into the cloſe 
hut (by the general iſſue to the whole! have denied the entring into 
the free warren, ſo that the preſent juſtificat on does not admit the 
cloſe to be a free warren, and therefore the reaſon given for the in- 
iufficiency of the plea doth not hold in the preſen caſe; that coney 
burrows are incident to a warren Goth not ſhew this juſtification to 
be bad, which does not admit the place in which, &c. to be x 
warren, But it was ſubmitted by the counſel for the defendants, 
that this cafe was rather an authority for, thanagainſt them; for in 
the argument thereof by Sir Robert Hitcham in ſupport of the juſtj- 
tication, he agreed that killing of conies was not juſtifiable; * in 
Simon de Harcaurt's caſe, 1 H. 8. fe. 15. which was treſpaſs for 
digging a trench upon the common, which the comm. oners juſtified 
to prevent the common being annually overflown, in which caſe 
the court were divided in opinion two againſt two: the Chief 
Juſtice went upon this difference, where the commoner meddles 
with the ſoil de novo, and where he only reforms a misfealance; in 
the caſe of Simon de Harcourt the commoner meddled with the 
foil de novo; but if the tertenant do incloſe, the commoner may 

ull down, becaule this is only done to reform a misfeaſance. If 
the lord do make a pond upon the common, it the commoner not- 
withſtanding this hath common ſufficient, this is god; but if all 
the common be taken up in the pond, they may lawfully let out the 
water, and ſo enjoy their common, and this they mey well juſtify; 
and cites the ſame caſe, Then he infi-:s that the tertenant ought 
not to take adv.ntage of his oun wrong, and that it is lawful for 
every man to remove what is hurt: ul or a damage to him. After 
this argument the court determined the caſe of Carril verſus Fact 
and Baker, upon the reaſon that it was charged in the declaration 
that the defendants had broke the plaintiff s tree werren, and done 
the treſpaſs complained cf there; and this was admitted by the 
juſtification; and therefore the court were of opinion that the juſli- 
fication was bad, becauſe coney burrows are incident to a warren; 
from hence the now defendant's counſel ſubmitted) may be very 
fairly drawn this almoſt neceſſary conſequence, viz. That if in that 
caſe the defendants had pleaded Not guilty to the zre/paſs in the 
warren, the juſtification had been good; tor Vir. Juſtice Dodueridge 
exprelsly ſays, if the defendants had pleaded Not guilty to the trel- 
paſs in the warren, this lad been then well pleaded, and the plaintif 
muſt then have made it appear to the court that he had a free war- 
ren, but by this plea they have confeſſed he had a free warren in 
the caſe at bar the free warren is denied by the general iſſue, and 
therefore the defendant's counſel now ſubmitted to the court that 
this caſe cited by the plaintiff is a ſtrong authority for the deſendauts. 


They 
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They who argued for the defendants did not deny the authorities 
cited for the plaintiff, nor diſpute the principles upon which thoſe 
caſes are founded, but contended that the plea in the caſe at bar 
may be good conſiſtently with thoſe principles ; and to diftinguiſh 
this from all the caſes cited for the plaintiff as to the intereſt of the 
commoner, it was firſt admitted by the defendant's counſel, that his 
intereſt conſiſts in the feeding on the herbage, and that he has no 
other intereſt in the ſoil; that the lord or owner of the ſoil may 
feed the herbage with his cattle, and is not reſtrained to any ſpecies 
of cattle, but may depaſture it with beafts of warren; that the Commoner 
commoner has no right to diſtrain, chaſe-or kill the beaſts of the _—_— 
lord; theſe are the general rules which they (for the defendants), caule. 
ſaid they did not diſpute, but ſubmitted to the court that theſe 
rules admitted of ſome exceptions or reſtrictions, and that although 
the lord may put what ſpecies of cattle he pleaſes upon the com- 
mon, or may uſe the ſoil in what manner he pleaſes as his own m 
ſoil, yet that muſt be underſtood ſub modo; that he uſes the foil or Lord's uſe of 
feeds the herbage with cattle in ſuch manner as may be conſiſtent the foil tub | 
with the rights of the commoners ; and here this rule of law ought 
to be obſerved, fc utere tuo ut alieno non lædas; and therefore it was 
contended, and inſiſted by the defendant's counſel, that if the lord or 
owner of the ſoil puts ſuch a number of cattle upon the common ſo He ought not 
as to ſurcharge it, that is to ſay, if by means of ſuch number. of to ſurcharge, 
cattle turned on by the lord the commoner has not a ſufficient com- 
mon of paſture for the cattle, he has a right to feed on the common, 
or by means of any erections on the common, the commoner is di- n make 
ſturbed, hindred or reſtrained in the enjoyment of his right, ſo that erections. 
he cannot enjoy his common in ſo ample and beneficial a manner as 
he has a right to do from the nature of his grant, cuſtom or preſcrip- 
tion; theſe are injuries done to the commoner, and which the Jaw Theſe are ou - 


Intereſt of the 
commoner. 


Inte:eſt of the 
lord. 


calls nuſances, and for which the commoner has a right to a redreſs ances, and 


: | * 
by law ; and there are a variety of caſes in the books to prove this. % wore. 


Then they ſtated the plea, the facts wherein diſcloſed, are admitted dreſ. 

by the demurrer, ſo that it appears that an injury has been done to 

the commoners by the making and continuing of the coney bur- 

rows, which is the cauſe of the ſurcharge upon the common; if 

this be an injury, the commoner has a right to redreſs; but how gut io what 
and in what manner 7s the gue/tion, whether by abating the cauſe of mover is the 
the nuſance, or by an action againſt the lord. It was inſiſted for deten. 
the plaintiff that the remedy is by action only, and that the defen- May abate 
dant has no right to abate it, and by taking this method or courſe be nuſance. 
of redreſs is a treſpaſſer; and this is the ſubſtance of what bas been 
contended for on the part of the plaintiff ; but what is now inſiſted 

upon on the behalf of the defendant is, > tend 


That the abatement of the cauſe of the nuſance, as in the pre- 
ſent caſe, is a legal method of redreſs z that it is agreeable to the 
PART II. Q reaſon 
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reaſon and policy of the law, and that by purſuing this courſe the 
defendants are not treſpaſſers, but that their plea contains a legal 
juſſication that this is a legal courſe of redreſs, and agreeable tg 
the reaſon and policy of the law, appears from hence: 


Nuſances are Nuſances are conſidered either as public or private nufances; 

public or pri- public nuſances are ſuch as affect the public, all the King's ſub. 

2 &s, as the ſtopping up an highway; private nuſances are ſuch 
as only only affect certain particular perſons. 


— 


kublic. Public nuſances may be abared by any of the King's ſubjects, 
but no action will lie by a private perſon for a public nuſance, be- 
cauſe this would tend to create an infinite number of ſuits, one man 
being as well intitled to bring ſuch action as another. 


Private. Private nuſances may be abated by the perſons injured by them, 

odr the party injured may bring his action to recover damages for 

Generd rule the injury he ſuſtains; and this is the general rule of law with re- 

as to nuſances, ſpect to nuſances; and how the cafe at bar comes to differ from 
that general rule of law, the defendants counſel were at a los (as 
they faid) to underſtand, that the party in this caſe of a private 
nuſance may bring an action to recover damages, but cannot abate 
it; for if there is any reaſon to differ this from all other caſes of 
private nuſance, the rule to prevail according to the general reaſon 
and policy of the law ought to be the very reverſe, viz. That theſe 
kind of nuſances may be abated, but that no action would lie; for 
if actions are to be brought by every perſon injured by this kind of 
nuſance, it muſt tend to create a multiplicity of ſuits, for every 
commoner has the ſame right of action as another; and in the caſe 
before the court may produce thouſands of ſuits, 


Abating the Beſides, abating the nuſance in this caſe is the moſt reaſonable, 


nuſancein proper, and moſt adequate courſe of redreſs ; by an action on the 
Teaſorable, Caſe againſt the lord the commoner can only recover damages, but 
ſuch action will not reform the nuſance ; that notwithſtanding ſuch 

action the nuſance continues, and by the continnance of a private 

nuſance pending an action, a perſon might in ſome caſes ſuffer irre- 

| ble injury; therefore the abating the nuſance is the moſt res- 

ſonable and proper courſe of redreſs, and beſt adapted to the na- 


ture of the injury. 


But that this courſe of redreſs ſhould not be lawful in this parti- 
cular cafe of a private nuſance, and yet allowable in all others, ( 
was contended for on the ſide of the plaintiff) is neither agreeablc 
to common ſenſe and reaſon, nor to the reaſon and policy of the 
law; and therefore the defendant's counſel now took: into confide- 
ration the reaſon upon which this diſtinction, this exception to a 

gener 
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general rule of law, is contended for on the other ſide ; and it is only 
this, vis That the commoner has no intereft in the ſoil; is not to 
meddle with the foil of the lord, all he has to do is to take the 
with the mouths of his cattle, In anſwer to which the defen- 

dant's counfel inſifted, that the commoner's having no intereſt in 
the ſoil, is no reaſon why he may not enter into the common and 
lig the ſoil to abate a nuſance; for if I have a cloſe lying contiguous 
to another cloſe through which a watercourſe runs, and my neigh- 
bour makes a dam acroſs the watercourſe by which my cloſe is 
overflowed, ſurely I may-enter into my neighbours cloſe and dig up 
the dam in order to abate the nuſance, and that, although I have 
not, nor claim to have, any kind of intereſt in the ſoil ; this is every 
day's practice in juſtifications for abatingof nuſances, and is fowe 
known and eſtabliſhed that there is no need to cite authorities to 
prove it. 2 Ii. 405, 5. That the party injured may enter into the 
land of the wrong-doer to abate the nuſance, whether it be in his 
own poſſeſſion or in the poſſeſſion of his alienee; and to the like 
purpoſe are many caſes put in the year-book, 9 Ed. 4. 35. If a 
watercourſe to my mill be diverted by making a ditch in another 
man's ſoil, I may enter and fill up the ditch ; this cannot be diſ- 
puted, and therefore it may be fairly concluded, that in the preſent 
caſe the commoner may lawfully abate the nuſance. A right of | 
common ĩs certainly an intereſt in the produce of the ſoil, though 
not in the ſoil itſelf, and is ſuch an intereſt as gives the party a 
remedy to recover (if deprived of it) by an aſſiſe; it is ſach an in- 
tereſt as enables the commoner to diſtrain the cattle of ſtrangers de- 
paſturing the graſs as damage-feaſant; it is ſuch an intereſt as enables 
the party to abate a nufance erected to his prejudice in the enjoy- 
ment of his common, as appears from the caſe of Maſon verfus 
Czar, 2 Mod. 65. which was treſpaſs for pulling down of hedges ; 
the defendant pleads that he had a right of common in the place 
where, &c. and that the hedges were made upon his common, fo 
that he could not in ea parte enjoy his common in tam amplo modo, 
Ec. and fo juſtifies the pulling them down; and upon a motion it! . 
arreſt of judgment after a verdi for the defendant, the court were : 
of opinion that the defendant might abate the hedges, for thereby 
he did not meddle with the ſoil, but only pulled down the erec- 
non; the ſame point laid down 15 H. 7. 10 b. Bro. tit. Common, ' 
þ 9. 2 Inſt. 88. theſe caſes were ſttongly infiſted upon as in point N 
for the now defendants. The erection of the hedge to encloſe part 
of the common by the lord or owner of the foil is not in itſelf an 
unlawful act; the lord as general owner of the foil may law fully 
neloſe and hold · in ſeveralty, leaving ſufficient paſture im tie reſidue 

the common for tlie cattle of perſons having a right of ed ο 
ad that of common right by the comtnon law, and not as fre- 
quently underſtood, by virtue of the ſtrtute of Merton, which” (it . 
ves laid) is only declaratory of the commont law; the 9 =o 
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nuſance therefore becomes ſuch by incloſing ſo much of the com. 
mon as to deprive the commoner of the enjoyment of his right of 
common; ſo the erecting of coney burrows is not of itſelf unlawfy] 
in the lordas owner of the foil, but as they are the means and oc. 
caſion of a ſurcharge on the common, ſo as to prejudice the com. 
moner in the enj:yment of his right of common; the injury is the 
ſame in both caics, and therefore the redreſs ought to be the ſame, 


The counſel for the defendants concluded that there is not one 
caſe of authority, or any principle of law that will ſupport the doc. 
trine contended for by the plaintiff; but on the contrary, the firſt 
principles of law and common ſenſe tell us, that it is lawful for 
every man to remove what is hurtful to himſelf ; that every nuſance 
of every kind whether private or public may be removed by the 
perſon injured by it; that the coney burrows in the preſent caſe are 
a nuſance to every commoner, as being the cauſe of a ſurchar 
which is an injury to the right of the commoners ; that though the 
ſurcharge is the immediate injury, yet the coney burrows being the 
cauſe of its being ſo, are removable as a nuſance ; as the erecting 
of a dam acrofs a watercourſe is not the nuſance but the cauſe of 
it. The erection of the coney burrows is ſurely ad nocumentum of 
the commoners as being the cauſe of the ſurcharge, and as a nu- 
ſance, by every rule and principle of law may be abated and re- 
moved. 


| Upon a former argument of the caſe at bar Deniſen Juſtice took 
an objection to the plea, that the defendant did not thereby alledge 
that by the increaſe of conies he was deprived of a ſufficiency of 
common; and cited 1 Lutz. 101. Haſſard verſus Cantrell. In an- 
{wer to that objection it was now ſaid by the defendant's counſel, 
that the defendant, by his plea alledges that the common was ſut- 
charged by the conies ; that the word ſurcharge is a technical term, 
and, in law, underſtood to mean (when applied to the lord) that 
he has not left a ſufficiency of common to the tenants, who have 
common right ; and the plea avers, that the defendant could net 
have and enjoy his common of paſture in ſo ample and beneficial 
manner as of right he ought to have had and enjoyed it; and a 
beneficial manner, that, of right, the commoner ought to enjoy 
his common, with reſpe& to the owner of the ſoil is only ſuff- 
ciency of common; and when it is alledged that he cannot have 
and enjoy ſuch common as he ought, of right, to have, it is the 
very ſame as to aver that he could not enjoy a ſufficiency of com- 
mon. With reſpe& to the caſe in 1 Lutw. 101. which was an 
action upon the caſe by a commoner againſt the lord and owner of 
the ſoil of a waſte, for putting into the waſte divers cattle, and far 
erecting coney burrows and feeding the graſs with conies, wherebſ 
the plaintiff could not enjoy his common in fam amplo & 1 
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made & forma as before; it was objected for the defendant, that the 
plaintiff had not charged the defendant with any ſurcharge of the 
common, but only that thereby he the plaintiff could not enjoy 
his common, Cc. In anſwer to this the counſel in the caſe at bar 
aid, that the preſent caſe is very different from that in Lutw. for 
the plaintiff here is charged with an actual ſurcharge in terms, and 
it is alledged that thereby the defendant could not enjoy his common 
of paſture in ſuch manner as by right he ought to have done. But 
notwithſtanding this good argument for the defendants, judgment 
was given for the plaintiff upon the metits; the objection to the 


plea was given up. 


Filewood ver/zs Popplewell and Turner. C. B. 
vicd: Hay $ O. 


George the ſecond, Elſewhere as it appears of Eaſter again bail to - H 


term laſt paſt upon the 3o8th and zogth Rolls it is thus contained: 2 
Middleſex, to wit, The ſheriff has been commanded, that whereas in « cauſe re- 


on the 25th day of Ocſober in the year of our Lord 1755. Thomas moved from 


Popplewellof Carnaby-ſtreet in the pariſh of Saint James Weſtminſter — — — 
hoſier, came in his own perſon before Henry Bathurſt, Eſq; then badess cor- 
and ſtill one of the Juſtices of our Lord the now King of the Bench pus. 


here at his chambers fituate in Serjeants-Inn in Chancery-lane, and 


acknowledged himſelf to owe to James Filew:od the ſum of 12/7. 


which (aid ſum of 121. he the ſaid J. P. for himſelf and his heirs 
did will and grant to be made of his lands and chattels, and to be 


levied to the uſe of the ſaid J. F. And on the 12th day of Novem- 


ber in the year aforeſaid Ricbard Turner of Kings-ſtreet Saint Mar- 
garet's Weſtminſter victualler, came in his own perſon before the 
laid Henry Bathurſt, then and ſtill one of the ſaid Lord the King's 
Juſtices of the Bench here at his chambers ſituate in Serjeanrs-Inn in 
(bancery-lane aforeſaid, and acknowledged himſelf to owe to the 
faid James Filewood the ſum of 12 J. which ſaid ſum of 12 J. he the 
laid R. T. for himſelf and his heirs did will and grant to be made 
of his lands and chattels, and to be levied to the uſe of the ſaid 
J. F. under the condition following, that is to ſay, that one John 
Smith ſhould appear in the King's ſaid court of the Bench here in 
his proper perſon, or by his ſufficient attorney to a certain original 
writ in a plea of treſpaſs upon the caſe to the ſaid J. F. his damage 
of 16 U. to be brought by the ſaid J. F. againſt the ſaid I. S. before 
the end of two terms then next following, and to be proſecuted in 
the ſaid court here to anſwer the ſaid James Filewood in the plea 
aforeſaid; and if it ſhould happen that judgment ſhould be given 
in the ſaid court here for the ſaid J. F. againſt the ſaid F. S. in 
the aforeſaid plea, that then the ſaid J. S. ſhould ſatisfy the ſaid 
James Filemoad the damages which ſhould be adjudged to him in 
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the court aforeſaid in the ſaid plea, or render his body to the 

King's priſon of the Fliet on that occaſion, which ſaid recogniſance 

taken and acknowledged before the ſaid Juftice in form aforeſaid, 

he the ſaid Juſtice afterwards on the 28th day of November in the 

2gth year of the reign of the ſaid Lord the now King delivered 

into the ſaid court here to be recorded, and the fame was recorded 

in the ſaid court accordingly, as by the record thereof in the ſaid 

court here remaining more fully appears, which ſaid recogniſance 

{ill remains in the faid court here in full force, no way ſatisfied, ſet 

aſide, cancelled or made void: and although the ſaid J. F before 

the end of the ſaid two terms did ſue and proſecute a certain ori. 

ginal writ in a plea of treſpaſs on the caſe to the ſaid FJ. F. his 

damage of 16/. out of the court of the ſaid Lord the King of hi 
Chancery at Re inſter againſt the ſaid J. &. by the name of J. 5. 

late of the pariſh of Saint James Weſtminſter in the county of Mid. 

dleſex victualler, returnable before the King's Juſtices here, to which 

the ſaid J. S. by his attorney appeared in the ſaid court here by his 

ſufficient attorney; and although afterwards, to wit, in Michaelmy 

term in the 2gth year of the reign of the ſaid Lord the now King, 
judgment in the ſaid plea of treſpaſs. on the caſe was given in the 

ſaid court here for the ſaid J. F. againſt the ſaid J. S. in the afore. 

ſaid plea, and the ſaid J. F. then and there, by the confideration 

and judgment of the ſaid court here, recovered againſt the ſaid J. . 

in the ſaid plea 2 5. 10. which were then and there in the {aid 

court here adjudged to the ſaid 7. F. in the ſaid court for his da- 

mages which he the ſaid F. # had ſuſtained on occaſion of th: 

not performing of certain promiies and undertakings then lately 

made by the ſaid J. S. to the ſaid 7. F. at M. aforeſaid in the (aid 

+* Asfor county of M. whereof the ſaid J. S. was convicted, as by the 
— __ wo. record and proceedings thereof remaining in the ſaid court herein 
his Cir in ar Full force not reverſed, annulled, paid off or ſatisfied, more fully 
bebalf laid out and at large appears; yet the ſaid J. S. hath not paid the ſaid 
% bee damages ſo recovered againſt him in form aforeſaid, or any part 
words are thereof, nor rendered his body to the ſaid priſon of the Fleet on that 
omitted) but Occaſion, as the ſaid Lord the King hath received information from 
taken eherect the ſaid J. F. and becauſe the Lord the King was willing that thoſe 
in the argu- things which were right done and acknowledged in the ſaid court 
= of the here ſhould be carried into due execution, he commanded the faid 
; ſheriff of M. that by good and lawful men of his bailiwick be 
ſhould give notice to the ſaid J. P. and R. T. that they might be 

here from the day of Eaſter in three weeks, to ſhew if they had or 

knew of any thing to ſay for themſelves, to wit, the ſaid T. P. wiy 

the ſaid 121. by him in form aforeſaid acknowledged ſhould not be 

made of his lands and chattels, and the ſaid R. T. why the {aid 

121. by him in form aforeſaid acknowledged ſhould not be mad: 

of his lands and chattels, and levied to the uſe of the ſaid 7. . 


according to the form and effect of the aforeſaid recogniſance, — 
3 . 


at 
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Se. And now here at this day, to wit, from the day of Eaſter in 
three weeks the ſaid J. F. cometh by William Pryor Johnſon his at- 
torney, and offereth himſelf on the fourth day againſt the ſaid T. P. 
and K. J. in the plea aforeſaid; and they being ſolemnly called to 
not come, neither doth either of them come; and the ſheriff, do 
wit, William Beckford, Eſq; and Ive Whitbread, Eſq; now ſheriff 
of M. aforeſaid returneth that the ſaid T. P. and R. T. have not, 
nor hath either of them any thing in his bailiwick where or by 
which he can give them or either of them notice, nor are the ſaid 


s Q „ CÞ> Sic oc Mo CF -© —_ 


give notice to the ſaid T. P. and R T. that they be here on the 
morrow of the Aſcenſion of our Lord, to ſhew in form aforeſaid, 
Ge, if, Sc. At which day the ſaid J. F. cometh here by his at- 
torney aforeſaid, and offereth himſelf on the fourth day againſt the 
ſaid T. P. and R. T. in the plea aforeſaid; and they being ſolemnly 
called by William Kinfley their attorney come, and thereupon the 
aid J. F. prays execution againſt the ſaid J. P. and R. J. to wit, 
azainſt the ſaid T. P. of the ſaid 121. by him in form aforeſaid ac- 
knowledged, and againſt the ſaid R. T. of the ſaid 12 /. by him in 
form aforeſaid acknowledged, according to the form and effect of 
the recogniſance aforeſaid to be adjudged to him, &c. 
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. 


And the ſaid T. P. and R. J. by the ſaid William Kinſſey their at- 


torney come and pray leave to imparl here until on the morrow of 


" the Holy Trinity, and they have it, c. The ſame day is given to 
* the ſaid J. F. here, &c. at which day come here as well the ſaid 
/ J. F. as the ſaid T. P. and R. T. by their attornies aforeſaid; and 
| 


the ſaid T. P. ſays, that the ſaid 7. F. ought not to have execution 
againſt him of the ſaid 124. in form aforeſaid acknowledged 


Y Smith in the ſaid judgment mentioned before the iſſuing of the ſaid defend. ot in 
id firſt writ of /crre facias, and before the return of any writ of ca- -_ . 
4 pias ad er againſt him died, that is to ſay, at V. afore- before any ca, 
a ſaid; and this he is ready to verify; wherefore he prays judgment ſa. returned 


if the ſaid F F. ought to have execution againſt him for the afore- 
ſaid 121, by him aforeſaid acknowledged, by virtue of the ſaid re- 


have execution againſt him of the aforeſaid 12/. by him in form 
aforeſaid acknowledged by virtue of the ſaid recogniſance, becauſe 
he ſays, that the ſaid John Smith in the ſaid judgment mentioned 
before the iſſuing of the ſaid firſt writ of ſcire facias, and before 
the return of any writ of capias ad ſatisfaciendum againſt him died, 
chat is to ſay, at M. aforeſaid; and this he is ready to verify; where- 
fore he prays judgment if the ſaid J. F. ought to have execution 
*ganſt him for the aforeſaid 12/, by him aforeſaid acknowledged 
by virtue of the ſaid recogniſance. M. Hayward. 
And 


cogniſance; and the ſaid R. T. ſays that the ſaid J. F ought not to 


J. P. and R. J. nor is either of them found in the ſame; therefore Second fer- 
25 before the ſheriff is commanded, that by good, &c. he ſhould facizs 


virtue of the ſaid recogniſance, becauſe he ſays, that the ſaid John ples that the 


againſt him. 
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Repliadion = And the faid J. F. th rayeth! e 
eplication nd the ſaid J. F. thereupon prayeth leave to reply to the (i 

— — pleas of the ſaid J. P. 1 2 by them above — here _ 
original de- on the morrow of All Souls, and he hath it, Ec. the ſame day is 
jencart.re given to the ſaid J. P. and R. T. here, &c. at which day come 
life time, here as well the ſail J. F. as the ſaid T. P. and R. T. by their at. 
tornies aforeſaid ; and the ſaid J. F. ſays, that he by any thing by 
the ſaid T. above in pleading alledged ought not to be barred from 
having execution againſt him of the ſaid 12/7. by virtue of the ſaid 
recogniſance, becauſe he ſays, that after the recovery of the afore. 
ſaid judgment againſt the ſaid F. S. at the ſuit of the ſaid J. F. and 
long before the ſuing forth the ſaid writ of ire facias firſt above 
mentioned, to wit, on the 23d day of January in the 29th year of 
the reign of our ſaid Lord the now King, he the ſaid J. F. ſued 
and proſecuted out of the court of our Lord the now King of the 
Bench here at Meſiminſter in the county of Middlęſex, of and upon 
the ſaid judgment, his Majeſty's writ of capias ad ſatisfariendun, 
directed to the then ſheriff of M. by which ſaid writ our ſaid Lord 
the now King commanded the then ſaid ſheriff that the ſid ſherif 
ſhould take the ſaid J. Smith, if he ſhould be found iu his bailiwick, 
and ſafely keep him, ſo that he might have his body before hi 
Majeſty's juſtices of the Bench here in eight days of the Purifce- 
tion of the bleſſed Mary, to ſatisfy the ſaid J. F. his damages afore- 
faid in form aforeſaid recovered ; at which day William Beck;ord, 
Eſq; and Ive Whitebread, Eſq; then ſheriff of Midaleſex aforeſaid, 
returned here upon the ſaid writ, that the ſaid John Smith was not 
found in his bailiwick, as by the ſaid writ, and the ſaid retury 
thereof duly affiled in this court here on the file of writs of capi 
ad ſatisfaciendum of the term of St. Hilary in the 29th year afore- 
ſaid, may more fully and at large appear: and the ſaid J. F. further 
Hays that the ſaid J. S. at the ſaid return of the ſaid writ of cafiu 
ad ſatisfaciendum, and long afterwards, was living and in full lite 
to wit, at Weſtminſter aforeſaid; and this he is ready to verity; 
wherefore he prays judgment, and that execution of the {ad 12“ 
zgainſt the ſaid Thomas by virtue of the ſaid recogniſance may be 
awarded to him, &c. And the ſaid J. F. ſays that he by any thing 
by the ſaid R. above in pleading alledged ought not to be barred 
ſrom having execution againſt him of the ſaid 121. by virtue of the 
faid recogniſance, (and ſo replies exactly in the ſame manner tothe 


plea of the defendant R.) D. Poole. 


And the ſaid T. P. as to the ſaid plea of the ſaid J. E. above in 
reply pleaded to the ſaid plea of the ſaid Thomas P. by bim above 
leaded ſays, that that plea in manner and form aforeſaid avoir 
* pleaded, and the matter therein contained, are not ſufficient in Jaw 
for the ſaid J. F. to maintain his having execution againſt him the 
| faid T. P. of the aſoreſaid 12 /. by virtue of the ſaid recognifance 


to which ſaid plea in manner and form aforeſaid above : pi 
plea 


Demurrer, 


„ 
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pleaded, he the ſaid T. P. need not, nor is he bound in any wile 
by the law of the land to anſwer ; and this he is ready to verify; 
wherefore for want of a ſufficient replication in this behalf, the ſaid 
J. P. as before prays judgment, and that the ſaid F. F. may te 
barred from having his execution againſt him for the aforeſaid 12 /. 
y him aforeſaid acknowledged by virtue of the recogniſance afore- 
ſaid; and the ſaid T. P. for cauſes of demurrer in law in this behalf, 
according to the form of the ſtatute in ſuch caſe lately made and 
-ovided, ſhews to the court here theſe cauſes following, to wit, 
that the ſaid replication is no anſwer to the matter in the ſaid plea 
of the ſaid T. P. above pleaded, and that the ſame is double, un- 
certain and inſufficient in law, and tends to put in iſſue matter al- 
together that is not iCuable, and the ſaid R. Turner (the other 
Lail) put in the like demurrer to the replication to his plea. 


And thereupon the ſaid J. F. prays leave to join in demurrer to Joirder in 
the above demurrers of the ſaid T. P. and R. J. here until in eight ret 


days of St. Hilary, and he hath it, Ec. The ſame day is given to 
the ſaid J. P. and R. J. here, Ec. at which day come here as well 
the ſaid J. F. as the ſaid T. P. and R. J. by their attornies afore- 
faid ; and the ſaid J. ſays, that the ſaid plea of the ſaid J. above in 
reply pleaded to the ſaid plea of the ſaid T. P. by him above pleaded 
in bar, and the matter therein contained, are ſufficient in law for 
the ſaid James to maintain his having execution againſt the ſaid 
J. P. for the aforeſaid 12 /, by him in form aforeſaid acknowledged 
by virtue of the ſaid recogniſance, which ſaid plea ſo pleaded in 
reply, and the matter therein contained, he the ſaid James is ready 
to verity and prove, as the court here ſhall dire& ; and becauſe the 
laid Thomas hath not anſwered the ſaid replication, nor hath hitherto 
in any wife denied the fame, he the ſaid Fames as before prays 
judgment and his execution againſt the ſaid T. P. for the ſaid 121. 
by him in form aforeſaid acknowledged by virtue of the ſaid recog- 
niſance Ec. and the ſaid James alſo puts in the like joinder in de- 
murrer to the demurrer of the other bail R. Turner : and becauſe 
the juſtices here will adviſe themſelves of and upon the premiſſes 
before they give their judginent thereon, a day is given to the ſaid 
parties here until from the day of Eaſter in fifteen days, to hear 


their judgment, for that the ſaid juſtices here are not yet adviſed 
thereof Sc. 


Filewood ver/us Popplewell and Turner, C. B. 


CIRE facias upon a recogniſance againſt bail, ſetting forth the Saite facias 


5 
Ou. 5 ˙ 2 — 
* A.. 1 * 


lame, and that Filewood recovered judg ent againſt Smith the up na recog-/ acc 


principal defendant, which ſtill remains in full force frout patet fer 
"rm; yet Smith hath not paid the damages recovered by the 
8 plaintiff 


niſance a- 


ge inſt bail. 


* 5 TT 
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plaintiff againſt him, nor rendered his body to the priſon of the 
Fleet, therefore the ſheriff was commanded to give notice to the 
now defendants Poplewell and Turner, the ſaid Smith's bail, that 
they be here on ſuch a day to ſhew cauſe why the plaintiff ſhould 
not have execution againſt them according to their ſaid recogniſance, 


Deferdants Poplewell and Turner plead ſeverally that the plaintiff ought not 
e _ to have execution againſt them, becauſe they ſay that Fobn Smith 
Peter the il. in the ſaid judgment mentioned, before the iſſuing of the ſaid firſ 
tuing the firſt writ of ſcire facis, and before the return of any captus ad ſatiſ- 
eee faciendum againſt him died; and this he is ready to verify; Gs. 
turn of any i 
ca. ſa. The plaintiff replies that he ought not to be barred from havin 
Plaintiff re- execution againſt the defendants, becauſe he ſays, that after the re. 
plies and ſets Covery of the ſaid judgment againſt Joh Smith, and before the 
__— 4 ſuing forth the ſaid firſt /c:re Jacias, wiz, the 23d of January in 
and that the the 29th year of the preient King, he ſued out a capias ad ſatiſ. 
princi, al was faciendum (and ſets it out), whereupon the ſheriff returned a 101: ef 
* inventus, as appears by the writ on the file; and plaintiff further 
terwaid. fays, that at the time of the return of the ſaid ca. ſa. and long 
afterward, the ſaid Jobn Smith was living, to wit, at V. in the 
county of M. and this he is ready to verify; wherefore he prays 


judgment and execution to be awarded againſt the ſaid bail, 


C0? 
* 


De murrer. To this replication the defendants have demurred and the plain 
„ 8 tiff hath joined in demurrer. 
= x | 5 This caſe was argued this preſent term by ſerjeant Hayward for 
8 1 2 "EM defendant, and ſerjeant Pool? for the plaintiff. 


It was objected that the replication is bad, becauſe it is an affir- 
mative upon an affirmative, and that it concludes with an averment 
without denying or traverſing the death of 7 obn Smith, as alledged 
in the defendant's plea ; and to prevent prolixity in pleadings the 
defendant ought to have denied the death of Smith, and to have 
concluded to the country, or with a traverſe. 


It was anſwered for the plaintiff and reſolved by the court, (ab- 

ſente Noel Juſtice) that the replication is very right, in concluding 

with an averment; and it would undoubtedly have been bad, if, 

after ſetting forth a ca. ſa. it had concluded to the country by deny- 

ing the death of $174, or had traverſed his death; for it the plain- 

tiff had replied in that manner, the defendant would have been de- 

prived of the right he had to rejoin that there was no ſuch writ of 

ca. ſa. which he might and had a right ſo to rejoin if he had 

A wie ia thought fit; and it is an eſtabliſhed rule in pleading, that where 


— either party introduces new matter, the other ſide ſhall have an op. 


iotroduced· portunity of anſwering to that new matter; and here the * 
J 


or 


— _— 
ll. 
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by ſetting forth the ca. /a. in his replication has introduced hat as 
new matter, and if he had concluded to the country, or with a 
traverſe of the death of Sith, the defendants would have been de- 
prived of an opportunity of anſwering to the ca. /a. and in that 
caſe thereplication would have been bad; and Carib. 4c. was allow- 
-d to be in point; ſo judgment was given for the plaintiff upon 


che firſt argument. 


N. B. In the argument of the above cafe it was agreed both by 
the Bench and the Serjeants at the bar, that if the principal defen- 
dant dies after the return of the capias ad ſatisfacientum, although 
his death be before the ſuing forth the firſt cite facias, the bail are 
fixed with the debt and colts in point of law, and the ſcire factas 5 
are only an indulgence of the court; and fo it was lately ruled in 


this Ccutt, 


Young verſus Moore. C. B. 


N order to hold the defendant to ſpecial bail the plaintiff makes Defendant arts», 


—_ 


affidavit that the defendant zs ;u/tly indebted to bim in the ſum of reſted for 


471. for ſo much money won of him by the plaintiff at divers plays 


money won 
at play diſ- 


or games called bragg, and toſs up, which ſum of money the de- charged on 


fendant hath ſeveral times promiſed to pay to the plaintiff. 


of 10/, money won at play, at one time, as is ſworn by the defen- 


plaintiff, it was inſiſted that the defendant's affidavit ought not to 
be received in this caſe, and that as the plaintiff had ſworn that the 
defendant was juſtly zndebted to him in 47 l. the court would pre- 
ſume that the money was won at ſeveral times, and leſs than 107. 
at each time, and therefore a lawful debt. 24h. That although the 


at. 9 Ann. c. 14. has made all writings and ſecurities for money 


wen at play void, yet they inſiſted that it had not made parol con- 
tracts for money won at play void; and cited 2 Strange 1249. To 
this it was anſwered and reſolved by the court, (the Ld. C. Juſtice 
and Neel Juſtice being abſent) I hat the defendant's affidavit in this 
caſe ought not totally to be rejected, for it doth not deny the plain- 
tift's aftadavit, but only ſwears that the money was all won at one 
time ; and the plaintiff does not ſwear it was won at ſeveral times, 
2nd as the ſtatute hath made all ſecurities for money won at play 
void, @ fortiori all parol contracts of this ſort are void ; and if the 
money had been paid to the plaintiff, the defendant, or any other 
perion, might have recovered treble the ſum and coſts, ſo that 

4 this 


Ze 


: - ms s ALY Fan FEAST 
dant. Upon ſhewirg caule by ſerjeants Martin and Davy for the 


entering a 
common ap 
pearance. 


AucOr23 


The defendant being arreſted and in cuſtody of the ſheriff, it g . e. 
was moved by ſerjeant Mynne that he might be diſcharged upon f C er cg <4 


entering a common appearance, this appearing to be above the ſum . 3 2 _— 
C 


1 
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this cannot poſſibly be a debt: beſides, bail is a matter in the dif. 
i Salk. 100. cretion of the court; the caſe in 2 Stra. 1249, was for money lent 
2 Stra. 1079. which is different from the preſent caſe, Defendant was dif. 
charged upon a common appearance. 


Fitzpatrick ver/zs Pickering C. B. 


— — HIS was an action upon the caſe for the uſe and occupation 
Jeſs vg _ of the plaintiff's houſe, for above the ſum of forty hillings, 
the defendant and upon ſeverz] other counts; upon 2 mit, the plaintiff at 
—— the trial, by reaſon of the abſence of a witnels, failed in proving 
he reſided in the uſe and occupation, but got a verdict for twenty-eight ſhillings 
Middleſex. upon another count ; and now it was moved on the behalt of the 

defendant for leave to enter upon the Roll by way of ſuggeſtion 

that the defendant was reſident in the county of Mddleſex, in order | 

to have the benefit of the late ſtatute touching the juriſdiction of 
z Barnes 283, the county court; and 1 tra. 46 2 Stra. 974, 1120. were cited, 


and an affidavit of defendant's reſiancy in Midalcſex was read. 


For the plaintiff it was ſaid, that this is a very hard caſe, and 
therefore it is in the diſcretion of the court whether they will give k 
leave to enter the ſuggeſtion prayed on the defendant's behalf; and ( 
if they do, the plaintiff will be in a worſe caſe than if he had ſuf- 
fered a nonſuit, for then he might have brought another action, 


when he could have had his witneſs to prove the uſe and occupa- q 

tion. And in the caſe of mutual debts and a ſet-off, the plaintiff i 

ſhall have judgment, although upon the trial he recovers leis 4 

than 405. 4 

Per curiam: We are bound by the act of parliament to give the P 

defendant leave to enter the ſuggeſtion prayed, and the plaintiff b 

may traverſe it if he pleaſes; and it is not in our difcretion whether hy 

| we will grant this or not; and the caſe of a ſet- off differs widely 4 
| from this caſe, for there it is wholly in the defendant's power and 1 
| n knowledge whether he will inſiſt upon and prove his ſet· off at the 5 
| 10 K 17 Geo. trial or not; and the caſe of Pitt verſus Carpenter in B. R. wis a 
| 2 B. R. rightly determined. But here by the verdict we muſt take it that * 
| there was no more money originally due to the plaintiff than twenty- 1 
eight ſhillings; and therefore the pe muit be delivered to the 5 

detendant, with leave to enter the ſuggeſtion prayed. 10 


Serjeant Martyn for the deſendant, Serjeant Davy for the plaintif. 


Norden 


It 


69 : 


. 


Faſter Term JO Geo. 2. 17 


Norden verſus Horſley. C. B. 


bail-bond. The defendant pleads the ſtatute 12 Ges. I. c. 29. 
for preventing frivolous and vexatious arreſts, whereby (amongſt 
other things) it is enacted, That in all caſes, in order to hold the 
defendant to ſpecial bail, the plaintiff (hall make affidavit of his 
cauſe of action, and that the ſum ſpecified in ſuch affidavit ſhall be 
indorſed on the back of the writ or proceſs, for which ſum ſo in- 
dorſed the ſheriff or other officer to whom ſuch writ or proceſs 
ſhall be directed ſhall take bail, and for no more; that the cauſe of 
action or ſuin ſworn to be due to the plaintiff in this caſe is 12 /. 
and no more; and that the Palace court officer to whom the proceſs 
was directed took the bail-bond in this caſe for 24/. 18 s. which is 
more than double the ſum ſworn to by the plaintiff's affidavit. To 
this plea the plaintiff demurred, and the defendant joined in de- 


murter. 


HIS is an action of debt for 24 L. 18s. upon a Palace court A bail bond 


taken in more 
than double 
the ſum ſworn 
to by the 
plaintiſf, is 
good. 


It was now objected by the counſel for the defendant that the 


bail-bond was void, being taken for more than double the ſum 
ſworn to be due to the plaintiff, and contrary to the ſtatute. 


But it was anſwered by the plaintiff's counſel, and reiolved by 
the court, that the bond in the preſent caſe is a very good bond, for 
it doth not appear but the defendant gave and executed it freely and 
yoluntarily, and that it is neither unreaſonable by the ſtatute of 
23 H. 6. c. 10. nor made void by the ſtatute of 12 Geo. 1. now 
pleaded ; and it has always been the practice to take bail-bonds for 
more than the ſum ſworn to, vlg. in double the ſum, and if the 
bond in this caſe were void, it would be void in every caſe 
where it was taken in double the ſum. Indeed it might have 
another conſideration with reſpect to the ſheriff or officer, how 
far ſuch officer would be puniſhable by action or otherwiſe, if he 


ſhould refuſe to ſet a defendant at large, unleſs he would give Cooke's Caf 
very unreaſonable ſecurity for his appearance and putting in bail of PraQiice, = 
above. But in the preſent caſe the bond is not unreaſonable, being Hi. 1 Geo.2, 
taken only for 18 ſhillings more than double the ſum ſworn to, and #3: 


which ſeems to be only a mere miſtake, and not with any deſign 
o oppreſs the defendant, Judgment for the plaintiff, 


PART IL, | T Trinity 


Trinity Term 
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Buxton verſus Mingay. C. B. 


Game. RE SPA S8 guare clauſum fregit; the plaintiff declares 
Queſlion on that the defendant being an inferior tradeſman, to wit, an 


OW. & M. apothecary, ſuch a day committed the treſpaſs by hunting 
= c. 23. ſec. 10. in the plaintiff's cloſe ; upon the general iſſue Not guilty, 
1 whois c this cauſe was tried at Thetford, March, 13, 1752. before Mr. 


* 4] inferior : | : EW 
9 — ——— Deniſon, when a verdict was found for the plaintiff, and 1. 


* damages and 40. coſts, ſubject to the opinion of this court, upon 4 
eb. . — — which ſtates, the it was — at the trial, tha the 
= e. <» £ H&defendant at the time of the treſpaſs was a ſurgeon and an apothe- 
| AF cary, and not qualified to hunt or kill game within the intent of the 
ee. oo ²=m V ſtatutes; that on the 27th of December 1751. he was hunting with 
: divers others not qualified, in company with a perſon who was pro- 

perly qualified to kill game, and committed a treſpaſs in the plain- 


| Ap Ll <A Awe, tiff's cloſe. 


* 


— „ ige A . PS by 


The Queſtion forthe conſideration of the court is, whether upon 


the facts above ſtated the defendant ſhall be deemed an inferior : 

1 tradeſman within the intent and meaning of the ſtatute 4 & 5.6 1 

4 M. c. 23. ſec. 10. which runs thus: And whereas great milchiets 1 

| do enſue by inferior tradeſmen, apprentices, and other diſſolute 4 
| < perſons neglecting their trades and employments, who follow 
4 „ hunting, fiſhing, and other game, to the ruin of themſelves and 

| „ damage of their neighbours; for remedy whereof be it enacted i 

| * by the authority aforeſaid, that if any ſuch perſon as aforeſaid = 

c << ſhall preſume to hunt, hawk, fiſh or fowl, (unleſs in company 1 

4 « with the maſter of ſuch apprentice duly qualified by law) = 

| % ſuch perſon or perſons ſhall be ſubject to the penalties of this ad, 8 

| « and ſhall or may be ſued and proſecuted for their wilful treſpal Pp 

in ſuch their coming on any perſon's land, and if found guilty =, 


' | thereof, the plaintiff ſhall not only recover his damages there) 
| << ſuſtained, but his full coſts of ſuit; any former law to the col- 


4 trary notwithſtanding, So that if the defendant be a perion w 
: 4 « itz 


—_— 


hn. 
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« within the meaning of this clauſe of the ſtatute, the plaintiff 
« ſhall have his full cofts, otherwiſe no more coſts than damages. 


This caſe was three or four times argued at the bar; and in this 
term by Hewit ſerjeant for the plaintiff, and Poole, one of the 
King's ſerjeants, for the defendant. Tt was faid for the plaintiff, 
that there is no ſuch diſtinction as ſuperiority or inferiority between 
trades or tradeſmen, either in legal or common apprehenſion; and 
that therefore the legiſlature could never mean to conſider one trade 
as ſuperior to another, or to make any diſtinction in trades, but 
that by the words inferior tradeſmen, they meant every perſon in 
trade not qualified by law; and that this was a reaſonable conſtruc- 
tion & ſecundum ſubjectam materiam, that ftatute being made for 


preſervation of the game. 


For the defendant it was inſiſted, that to intitle one to go a 2 802. 1126. 


hunting, there is no qualification neceſſary, and therefore a qualifi- 
cation is not the criterion to determine or try who is, or is not an in- 
ferior tradeſman within the true meaning of this ſtatute, but that 
every caſe of this kind ought to be left to a jury, who might, with 
certainty ſufficient, determine under the particular circumſtances of 
the caſe, what perſon 1s, or is not an inferior tradeſman, otherwiſe 
the lord mayor, or richeſt tradeſman in London, could not lawfully 
go a hunting without a qualification in lands, which could never 
be the meaning of the legiſlature. 


The court being equally divided in opinion, delivered the ſame 
feriatim the laſt day of this term, the puiſne judge beginning firſt, 


Neel juſtice for the defendant. I think it would be hard for me 
to ſay that every tradeſman in this kingdom (though never ſo rich 
in money) who hath not a qualification in lands, ſhall pay full coſts 
ina caſe like this; nor can I prevail upon myſelf to ſay that the de- 
fendant, becauſe he is merely ſtated to be an apothecary, is therefore 
an inferior tradeſman, or a diſſolute perſon. 


It was argued for the plaintiff, that amongſt tradeſmen, as ſuch, 
there can be no line drawn with reſpect to who are ſuperior, and 
who are inferior, but that they are all upon an 2 as 
tradeſmen, and that therefore the legiſlature by the words inferior 
tradeſmen, meant ſuch as were not qualified; but I think if this 
conſtruction was to prevail, it would bring every gentleman (tho' 
of the beſt of families in England) as well as rich tradeſmen who have 
not 2 qualification, within the meaning of this clauſe. 


It was argued for the defendant at the bar, that a qualification 
was not neceſſary to authorize a perſon to go a hunting; I ſhall 


ſay 


Comy 


L EPA : 149 


an. 
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ſay nothing to that point, but however that may be, I think a per. 
ſon going out with a gentleman qualified to kill game, cannot be 
convicted for killing game as an unqualified perſon. 


| It is ſaid for the plaintiff that if the qualification be not the true 
| diſtinction, no line can be drawn between ſuperior, and inferiqr, 
but I anſwer, there is a known diſtinction univerſally agreed to be 
between tradeſmen with reſpect to ſuperior and inferior, as maſter 
and journeymen and apprentice ; and this is a natural ſubordination 
which anſwers the act of parliament in every reſpect, for journey. 
men and apprentices are plainly inferior, and within the miſchief 
intended to be remedied : I do agree that the ſtatute ſays, n 
company with a maſter qualifird,” and that every apprentice being out 
a hunting not in company with a maſter qualified is within the 
ſtatute. 


I think the jury at the trial ought to determine, under the parti. 
cular circumſtances of every caſe of this kind, whether the defen. 
cant be, or be not an inferior tradeſman, or diſſolute perſon; and it 


is too much for me to ſay that this defendant, who is an apothe- f 
cary and ſurgeon, is an inferior tradeſman, or a diſſolute perion. ln | 
my own private opinion a ſurgeon is the fitteſt perſon in the world { 
to be in the field with gentlemen a hunting, for I remember the 1 
maſter of a pack of hounds had his neck diſlocated by a fall from 
his horſe when out a hunting, and if a ſurgeon had not been nex 
him when the accident happened, who pulled his neck right, the c 
gentleman would moſt certainly have loſt his life. 9 
It generally happens that near every great town in England ſome 
gentleman keeps a pack of dogs, and it is well known that he never it 
goes out without being accompanied by many tradeſmen as wells cl 
others not qualified; if therefore judgment in this caſe was to be ar 
for the plaintiff to have his full coſts, it would lay a foundation for bc 
an infinite number of ſuits. . 
t 
Upon the whole, I am of opinion the defendant cannot be faid th 
to be an inferior tradeſman, nor a difſolute perſon, and that the w. 
plaintiff ought to have no more coſts than damages. 
0 
Bathurſt Juſtice for the plaintiff. I think this a queſtion of lan ſt? 
and not of fact, and that the Judges, and not the jury are to deter- 10 
ca 


mine who are inferior tradeſmen, or diſſolute perſons, within this 
Jaw. In order to find out the true conſtruction of this ſtatute, r 28 
muſt take the intent of the makers into conſideration, which v 
plainly to ſecure the game from being deſtroyed by perſons neglect 
ing their lawful employments, as appears by the preamble. Ther 
may be an inferior and ſuperior between maſter and —_ 
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and apprentice, but I can never be of opinion that the legiſlature 
:ntended to permit every maſter of every little mechanic trade to 
»Ie&t his trade and go a hunting; the clauſe under conſideration 


(ir muſt be admitted) is a little obſcure, but I am of opinion that 


every tradeſman is inferior who is not qualitie, and that is the only 
line we can poſſibly draw between inferior and ſuperior. And Iam 
inclined to think the parliament purpoſely penned the act in this 
obſcure manner not to diſoblige their conſtituents, many of whom 
are tradeſmen. In Bennet and Talbois, Comyns 26. it was objected 
that a clothier was not an inferior tradeſman; ſed non allccatur (lays 
the book) for the ſtatute ſecms to prohidit all trades. 


Upon the whole, I am of opinion that all qualified tradeſmen 
are not inferior tradeſmen, and that all unqualified tradeſmen are 


inferior. 


Clive Juſtice for the plaintiff. I intirely agree in opinion with my 
brother Bathurſt. (Nota; he delivered his opinion to the ſame 


effect.) 
Wiles Lord Ch. Juſtice for the defendant. I think myſelf un- 


fortunate whenever I differ in opinion with any of my brethren ; 
however, I have the pleaſure to refle& that in the 20 years I have 
fat here; this is but the third time I have differed with any of 
my aſſociates. 


The ſingle queſtion here, is, who is that tradeſman ſhall pay full 
colts in a twelvepenny treſpaſs, in hunting in company with a 
gentleman qualified. 


I do not think it neceſſary to draw any line at all in this caſe, but 
it ought to be contidered upon its own circumſtances; and I am 
clear of opinion the legiſlature could never intend that a ſurgeon is 
an inferior tradeſman within this clauſe ; I think the caſe conſiſts 
both of matter of law and matter of fa&, and if I had been to try 
this cauſe, I ſhould have told the jury my opinion, upon hearing 
the evidence and the circumſtances ot the defendant, and have aſk'd 
them, whether upon their oaths they could ſay that this defendant 
was an inferior tradeſman, a diſſolute perſon, or neglected his trade; 
and in this manner I ſhould have ſpoke to them, and then left them 
to ſay what was their verdict upon the whole evidence and circum- 
ſtances of the perſon and caſe of the defendant. For my own part 
cannot upon my oath ſay that this detendant, merely as an apothe- 
cary and ſurgeon, is an inferior tradeſman, or a diſſolute perſon, and 
agree intirely with my brother Noe, that the plaintiff ought to have 
no more colts than damages ; therefore as the court is equally di- 
vided there can be no rule, but let the p;/ea remain in court. 
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French an attorney verſas Watſon. C. B. 


Whether the ASE, fix ſeveral counts upon ums; as to the ſecond, 
defencant has fourth, fifth and ſixth counts, the defendant pleads 20 «/. 


— — ſum pit generally, and iſſue thereon is joined ; and as to the firſt and 
is oot iſſuable. third counts, which are each for 20 /. he pleads that as to all ex- 
cept 6/. in one, and 41. 105. in the other non aſſumpſis, and that 
he owes the plaintiff no more than 10 guineas, and ſays he 75 ready 
and bas aways ben ready to pay the ſame, and brings it into court if 


the plaintiff willaccept thereof; and prays judgment if the plain- 


debe tiff ought to have his action for more than 10 guineas. General 


«.c --. 2. demurrer; defendant joins in demurrer, and prays plaintiff may be 
barred from baving bis action. 

It was objected for the plaintiff that this plea is bad, for here i; 
no tender pleaded; and whether the defendant has been always 
ready to pay, is not iſſuable, and every plea ought to contain iſſu- 
able matter; and of that opinion was the court ab/inte Cap Juſlic. 
And they ſaid the joinder in demurrer was alſo bad, (but gave no 
reaſon why it was ſo.) Judgment for the plaintiff. 


Simpſon verſus Neale, Eſq; C. B. 


Pleading. ASE on ſeveral promiſes in afſumpfit ; the defendant pleads a 
- _——; recovery in B. R. for the ſame demands; plaintiff replies 20 
mult bave a liel record without a ſerjeant's hand; rule to ſhew cauſe why the 
ferjeant's replication ſhould not be ſet aſide for want of a ſerjeant's hand toit; 
* on ſhewing cauſe it was inſiſted by Prime and Davy ſerjeants for the 
plaintiff, that the rule ought to be diſcharged ; and cited R-per's 
and Cafrs of Pradlice in folio, publiſhed in 1742. page 41. Upto 
verſus Pullyn, where amongſt other pleas it is reported by Sir Geo, 
Ccoke, that the plea of nul fiel record needs not a ſerjeant's hand. 
In anſwer to which it was anſwered by the ſerjeant for the defen- 
dant, that all pleas whatever, except the general iſſue ought to be 
ſigned by a ferjeant, and that it appears by the year-books for 
ages ſucceſſively, that this plea of nul 7iel record was always pleaded 
by a ſerjeant at the bar; and cited 19 H. 6: 79. 6. 80. a. and many 
other caſes from the year-books ; and ſaid that the caſe cited out of 
Cohke's book is not agreeable to the rule pronouncedby the court in 
Upton and Pullyn ; but the catalogue of pleas inſerted by Sir es. 
Cooke there ſeems to be intended to draw practicers into the Com- 
mon Pleas. See the affidavit and rule in Mr Foſey's, the ſecond 
prothonotary's office. But what was chiefly inſiſted upon was, 


that, as the plea of a recovery in B. R. in this caſe was _ _ 
Igne 


t 6. kx. 


— 
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| ſigned by a ſerjeant, the ſame ought to be replied to, or anſwered 
by 4 ſerjeant propter argnitatem, for that no attorn2y or apprentice 
can anſwer a ſerjeant, or plead any plea in the court of Common 
Pleas ; and of that opinion was the court, viz. Clive, Bathurſt and 
N:el Juſtices ; abſente C. Juſt. who was in the court of Chancery 


this day June 15, 1757. And the rule was made abſolute for ſet- 1 & | 
ting alide the replication of aul tel recerd for want of a ſetjeant's * 51 2 4. Sa A. | 


hand, ö 


Roe on the demiſe of Wilkinſon verſas Tranmer & al'. 


She C1075 & 261 
PON the trial of this cauſe it appeared in evide ce, that Tho- What deed of 
mas Kirby being ſeiſed in fee of the lands in queſtion made ,, n 
and executed certain deeds of leaſe and releaſe. The leaſe dated not operate as 
Nevemter 9, 1733. made between the ſaid Thomas Kirby of the 3 
one part, and Chr, Kirby his brother of the other part, whereby it _ 3 
is witneſſed that the ſaid Thomas Kirby, in conſideration of gs. | , 
id grant, bargain and ſell to the ſaid Chr. Kirby his executors, aller Aft Herr 
adminiſtrators and aſſigns, the lands in queſtion ; to have and to 2 Mow 2 
hold the ſame unto the ſaid Chr. Kirby, his executors, adminiſtra- 
tert and afjizns, from the day before the date thereof for the term 
of one year under a pepper corn rent, to the intent that by virtue 
of theſe preſents, and by force of the ſtatute for transferring uſes 
into poſſeſſion, he the ſaid Chr:/topher may be in the actual poſſeſ- 
fon of all the premiſſes, and be enabled to take and accept of a 
grant and releaſe of the reverſion and inheritance therereof to them 
and their heirs, to, for and upon ſuch uſes, intents and purpoſes, 
as in and by the ſaid grant and releaſe ſhall ve directed or declared. 


In witneſs, &c. executed by Thomas Kirby, 


Ejefment for lands in Vorkſhire. C. B. 


The releaſe dated November 10, 1733. made between Thomas 
Kirby of the one part, and Chr. Kirby his brother of the other part, 
witneſſeth that for the natural love he beareth towards his ſaid 
brother, and for and in conſideration of 100 J. to the ſaid Thomas 
Kirby paid by the ſaid Chr. Kirby, he the ſaid Thomas Kirby hath 
granted, releaſed and confirmed, and by theſe preſents doth grant, 
releaſe and confirm unto the faid Chr. Kirby, in his actual poſſeſſion 
thereof now being, by virtue of a bargain and ſale for one whole 
year to him thereof made by the ſaid Thomas Kirby, by indenture 
dated the day next before the day of the date hereof, and by force 
of the itatute made for transfering of uſes into poſſeſſion, after the 
dard of tte ſaid Thomas Kirby, all that one cloſe, &c. (the pre- 
nulſcs without any words of limitation to the relcaſee;) To have and 
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to bold the ſaid premiſſes unto the ſaid Chr. Kirby and the heirs of 
his body lawfully begotten, and after their deceaſe to 7c . 
en, eldeſt ſon of my well- beloved uncle John Wilkinſon of Nerz 
Dalton in the county of York, gentleman, to him and his heirs and 
aſſigns, and to the only proper uſe and behoof of him the aid Juln 
IVilkinſon the younger, his executors, adminiſtrators or afſipns for 
ever, he the ſaid John W/ilkinfon the younger paying or cauling to he 
aid to the child or children of my well-beloved brother Stephen 
Kirby the ſum of 200 J. and for want of ſuch child or children, 
then to the child or children of my well-beloved filter Jane Kirby, 
and for want of ſuch iſſue, then to the younger children of u 
well-beloved uncle 7% Wilkinſon of North Dalton aforeſaid, and 
for want of ſuch younger children, then the ſaid eſtate abovemen- 
tioned to be free from the payment of the abovenamed ſum of 
200 J. Then the releaſor covenants that he is lawfully ſeiſed in fee, 
and that he hath good right and full power to convey the premiſſes 
to the faid Chr. Kirby, and alſo that it may and ſhall be lau ful tg 
and for the ſaid Chr. Kirby, or the ſaid John Wilkinſon the younger, 
from and after the death of him the ſaid Thomas Kirby, peaceably 
and quietly to have, hold, uſe, occupy, poſſeſs and enjoy the (aid 
meſſuage, lands and premiſſes, with the appurtenances, not only 
without the lawful let, ſuit, &c. of him the ſaid Thomas, but all 
others claiming under him, &c. free from all incumbrances. Then 
it is covenanted by all the parties, that all fines and recoveries and 
deeds of the premiſſes levied, ſuffered or executed by the parties 
or any of them, or by any other perſons, ſhall be and enure to the 
uſe of the ſaid Chr. Kirby and his heirs of his body lawfully 
begotten, and for want of ſuch iſſue, then to the uſe of the ſaid 
Fohn Wilkinſon junior, his heirs and afiigns for ever according to the 
true intent of theſe preſents, In witneſs, c. Executed by Thoma 


Kirby. 


It further appeared in evidence, that Chr. K:ry on the 10th of 
November 1733. paid to the ſaid Themas Kirby, 20 l. in money, and 
gave him his note for 80 J. payable to the ſaid Thomas Kirby, who 
ſigned a receipt on the backſide of the ſaid dzed of releaſe in theſe 
words, vg. Received the day and year within written of the within 
named Chr. Kirby, the ſum of one hundred pounds, being the full 
conſideration- money within mentioned to be paid to me. 1 lay 
received by me Thomas Kirby, Witneſs M. J. S. T. 


It further appeared in evidence, that Chr. Kirby died without iſſue 
in 1740. and that Jahn Wiliinſon the leſſor of the plaintiff is the 
ſame Jeln Wilkinſon named in the deed of releaſe, but it did not 
appear that the ſaid J:bn Wilkinſon had notice of the ſaid deeds of 


leaſe and releaſe until a ſhort time before this ejectment was W 
is 


— 


Trinity Term 30 & 31 Geo. 2. 1757. 77 


This being the caſe for the conſideration of the court, the general 
ueſtion is, whether the leſſor of the plain tiff has a title to recover 


upon the leaſe and releaſe. 


It has been argued at the bar three times, the firſt time by ſer- 
jeant Willes for the leſſor of the plaintiff, and ſerjeant Poole for the 
Jefendant, and the ſecond and third times (becauſe of a new judge) 
by ſerjeant Hewit for the plaintiff, and Sir Samuel Prime, the King's 
firlt ſerjeant, for the defendant. | 


It was admitted by the ſerjeants who argued for the plaintiff, that 
the leaſe and releaſe being made to convey to Chr. Kirby, an eſtate in 
fee-tail to commence in futuro, vix. after the death of the releaſor, 
cannot operate as a common law conveyance, or as a leaſe and re- 
leaſe; but they inſiſted that the releaſe ſhould take effect as a deed 
of covenant to ſtand ſeiſed to uſes, ut res magis valeat quam pereat ; 
and cited a variety of caſes to prove it had every requiſite neceſſary 
to conſtitute ſuch a deed of covenant to ſtand ſeiſed to uſes, that is 
to ſay, 1. Here is a ſufficient and proper conſideration; 2. A 
deed ; 3. The covenator was ſeiſed in fee; 4. Here are apt 
words, for the word grant of itſelf is ſufficient in ſuch a deed ; 
and 5, Hete is a manifeſt and plain intent. 


On the other fide it was inſiſted for the defendants, 1. That it 

lainly appears to be the intent of the parties that this conveyance 
ſhould be by a leaſe and releaſe, and therefore ſhall not operate as a 
covenant to ſtand ſeiſed to uſes. Co. Lit. 49 a. And as the releaſe 
is admitted on all hands to be void for the reaſon above, nothing 
paſſes thereby to //7/4inſon the leſſor of the plaintiff, 2. It was 
objected for the defendant that Vi. ᷑inſon is not a party to the deed. 
3. That there was not a proper conlideration of blood to raiſe 
an uſe to him. 4. That no eſtate at all paſſed by this deed to 
C:riſlopher Kirby, out of which the eſtate in futuro could arile or 
come to J/7l&infon the plaintiff's leſſor. 


After time taken to conſider, the court were all of opinion that 
the releaſe was void as a common law conveyance, it being to con- 
vey a frechold to commence in futuro, but that it ſhould have the 
effect and operation of a covenant to ſtand ſeiſed to uſes; and in 
Hilary term 31 Geo. 2. Lord Chief Juſtice Milles gave the judgment 
of the whole court for the plaintiff. 


Ville C. Juſtice. It is admitted and agreed-on all hands that this The dg 
deed is void as a releaſe, becauſe it is a grant of a frechold to com- ment of che 
mence in futuro; and therefore the only queſtion is, whether it 1 
ſhall take effect as a covenant to ſtand ſeiſed to uſes; and we are all ih term 3 


of opinion that it ſhall my brother Bathurſt not being here autho- Geo. 2.738. 


rized me to ſay he is of the ſame opinion.) 
Part II. X Many 
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Many caſes have been cited on both ſides, ſome of which are 

very inconſiſtent with one another, and to mention them all, would 

rather tend to puzzle and confound, than to illuſtrate the matter in 

queſtion; and therefore I ſhall only take notice of thoſe things we 

think moſt material, and of ſome few caſes neareſt in point for our 
Judgment, 


It appears from the caſes upon this head, in general, that the 
Judges have been a/tuti to carry the intent of the parties into exe. 
cution, and to give the molt liberal and benign conſtruction to deeds 
ut res magis valeat quam pareat. I rely much upon Sheppart'; 
Touchſtone of common aſſurances 22, 83. (which is a moſt excellent 
book) where he ſays, when the intent is apparent to pals the land 
one way or another, there it may be good either way. 


By the word intent, is not meant the intent of the parties to pal; 
the land by 5, or that particular kind of deed, or by any particulzr 
mode or form of conveyance, but an intent that the land ſhall pai 
at all events one way or other. 


Lord Hobart (who was a very great man) in his Reports fo. 277. 
fays, “I exczedingly commend the judges that are curious and 
* almoſt ſubtil, a/turz, to invent reaſon and means to make att: 
according to the juſt tent of the parties, and to avoid wrong 
and injury, which by rigid rules might be wrought out of the 
act; and my Lord Hale in the caſe of Creſſing and Scudamere, 
1 Vent. 141. cites and approves of this pailage in Hobart. 


Although formerly, according to ſome of the old caſes, the 
mode or form of a conveyance was held material, yet in latet 
times, where the intent appears that the land ſhall pals, it has been 
ruled otherwiſe, and certainly it is more conſiderable to make the 
intent good in paſſing the eſtate, if by any legal means it may be 
done, than by conſidering the manner of paſſing it, to diſappoint the 
intent and principal thing, «hich, was to paſs the land. Oſman and 


Sbegſe 571. Upon this ground we go, 


We are all of opinion that in this caſe there is every thing ne- 
ceſſary to make a good and effectual covenant to ſtand ſeiſed to uſes. 
Firſt, Here is a deed. Secondly, Here are apt words, the word 
grant alone would have been ſufficient, but there are other words 
beſides, which are material, viz. A covenant that the grantor his 
power to grant, and a covenant that all fines, recoveries, &c. 
theſe lands ſhall enure to the uſes in the deed. Thirdly, The core. 
nantor was ſciſed in fee. Feurtiiy, Here appears a moſt plain tent 
that Yilkinſen the leſſor of the plaintiff ſhould have the lands in 


caſe Mr. Kirby died without iſſue. And ly, Here is a proper 
conſideration 
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conſideration to raiſe an uſe to the leſſor of the plaintiff, for the 

covenantor in the deed names him to be the eldeſt ſon of his well ·/ 

beloved uncle; theſe are all the circumſtances neceſſary to make a 
ood deed of covenant to ſtand ſeiſed to uſes. 

In ſupport of their opinion the Ch. Juſtice only cited and ob- 
ſerved upon theſe caſes, viz. Croſſing and Scudamore, 1 Med. 175. 
2 Lev. 9. I Vent. 137. Walker and Hall, 2 Lev. 213. Coultman 
and Senhouſe, Tho. Jones 105, Carth. 38, 39. Baker verſ. Hil. 2 W. 
EM. B. R. Oſman and Sheafe, 3 Lev. 307. | 

The C. Juſtice laſtly cited two of the ſtrongeſt caſes mentioned 
for the defendants, as Hore and Dix, 1 Sid. 25. Samon and Fones, 
2 Vent. 318. and ſaid he did not (for his own part) underſtand 
them, and that if he had fat in judgment in thoſe caſes, he ſhould 
have been of a different opinion in both; however, he ſaid the 
preſent caſe differed from theſe two caſes, Laſtly, he ſaid the 
whole court were clear of opinion that a man ſeiſed, might covenant 
to ſtand ſeiſed to the uſe of another perſon after the covenantor's 
death, Poſtea delivered to the plaintiff. 


Campbell Clerk verſus Aldrich Clerk. C. B. 


TT HIS is a rule to ſhew cauſe why a probibition ſhall not iſſue Probivitien to 

to the conſiſtory court of the biſhop of London, grounded = in was 
upon a ſuggeſtion that the defendant hath libelled the plaintiff in — I 
the ſpiritual court for marrying without banns or licence, and ſe- without banne 


veral inſtances are ſet forth, “ as appears by the regiſter book ;*' or licence. 


alſo that the plaintiff has baptized ſeveral children, and performed 
other miniſterial offices in the pariſh of St. Jobn without any licence 
from the biſhop. 


Againſt the prohibition, it was ſaid there was no plea put in be- 
low, ſo the libel is confeſſed to be true; and thereupon it was in- 
aſted that the matters therein contained were of ſpiritual juriſdic- 
tion, and fo the rule ought to be diſcharged. 


For the prohibition it was ſaid that the ſpiritual court were taking 
conuſance of a matter proper at law; for now ſince the late mar- 
riage act it is felony to marry without banns or licence, and there 
muſt firſt be a trial at common law before a clerk in ſuch caſe can 
be deprived or degraded ; and ſo is Hob. 290. 


The whole court were of opinion that the rule ſhould be made 
abſolute as to the marrying without banns or licence, that the plain- 
tiff may declare, and this matter upon the late marriage act may be 
more ſolemnly debated; and as to the other miniſterial acts in the 
libel the rule was diſcharged. Serjeant Prime for the plaintiff, ſer- 
fant Poole and ſerjeant Hewitt for the defendant, 
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Roe of the demiſe of Kirby ver/us Holmes. C. B. 
9 of two meſſuages in Yorkſhire; at th 


trial in 1756. this caſe was made for the opinion of the 


court. 


William Hardiſiy being ſeiſed in fee according to the cuſtom of 
the foreſt of Knareſborough of the copyhold lands in queſtion in 
Memwith cum Darley, ſurrendered the ſame to the ule of his will, 
which he made in theſe words, viz. © Whereas I have ſurrendered, 
or intend to ſurrender, all my copyhold lands and tenements to 
e the uſe of my laſt will, I do hereby give and deviſe the ſame to 
% my daughter Jane, her heirs and aſſigns for ever; but in caſe ny 
* ſaid daughter dies before ſhe attain the age of 21 years and bat: 
* 20 1/ſue, then my will is that my nephew John Hardiſty ſhall hav 
« my ſaid copybold lands and tenements: Whereas my eflate in 
Birjiwith is ſurrendered to me and my wife, our heirs and afligns 
for ever, my will is, that ſhe ſurrender the ſame after her deceaſe 
to my ſaid daughter Jane and her heirs within fix months after my 
deceaſe. And whereas I believe my nephew John Hardiſty is heir 
at law to my daughter in caſe ſhe die without iſſue, my will there- 
fore is, that he ſurrender the laſt premiſſes to my nephews the ſons 
of my brother Cro/by in fee, or elſe to have no benefit of this ny 
laſt will and teſtament ; and I will that my ſaid nephews, ſons dt 
my brother Croſby, have my lands in Menwith with Helme aid 
Darley, their heirs and aſſigns, ſhare and ſhare alike, 


Upon the 31ſt of January 1750, the teſtator died ſeiſed in fee 
leaving Fane his only child, who died afterwards on the 2d cf 
March 1752. without iſſue and under twenty-one years of age 


Jobn Hardifly, the nephew of teſtator, ſurvived Fane, and died the 


25th of June 1-53. without iſſue, was never admitted tenant, 00! 
ever made any diipoſal of the lands in queſtion. 


Jobn Hardiſty, the father of John Hardiſty the teſtator's nephe 


is heir at law to Jae and brother and heir at law to ah” the 
teltatd!, 


Michaelmas Term 31 G 2... ³ðĩ2d 


e and ſurrendered the lands in queſtion to the uſe of the leſſor 
of the plaintiff 15 Auguſt 1754. and alſo granted the ſame accord- 
ing to the cuſtom of the foreſt, in fee. 


The defendant's title is only poſſeſſion. 


This caſe was argued twice at the bar, and the ſingle queſtion in 
the caſe was, whether John Hardi/ty the nephew, by the will, took 
an eſtate in fee or for life ; if he took a fee, then the leſſor of the 
plaintiff has no title ; but if he took only a life eſtate, then the 
plaintiff's leſſor has a good title under Jahn Hardiſty, the brother 
and heir of the teſtator. | 


The whole court were clear of opinion for the plaintiff, that the 
nephew only took an eſtate for life ; that the teſtator, by his deviſe 
to Jane, plainly underſtood the force of words of limitation, and if 
he had intended to give his nephew more than an eſtate for life, he 


"hs 
=y 


c knew how to have done it; that there were no expreſs words in the 
: will that gave the nephew a fee, nor any manifeſt intention to do 
| ſo, or to diſinherit the heir at law, 

' Judgment for the plaintiff. 
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Knight, Eſq; verſus Lillo. C. B. 


T RESPASS for breaking and entring the cloſe of the Treſpaſs, 


plaintiff called Srou- Hill, and for treading down the graſs Judgment for 
there, and for eating other graſs with cattle. —— 

whole treſpaſs 
The defendant pleaded three pleas : Firſt, Not guilty to the i" tbe cecla- 
whole declaration ; 2dly, A Juſtification in bar, that the plaintiff — png 


. mh l covered b 
ought not to have his action againſt him for entring the ſaid cloſe the gelen 


and treading down the graſs there, becauſe he ſays, that the cloſe dn Jvſik- 


lies in the hundred of Par/ow in the county of Salop, and that long 


before the time when, Cc. Jobr Walcott, Eſq; was and ſtill is ſeiſed 
PART IL Y in 
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in fee of the ſaid hundred, with it appurtenances, and that the {ig 
John Walcott, and all thoſe whoſe eſtate he now hath, and at the 
 _ _  t1aid time when, Cc. had of and in the ſaid hundred, with its ap- 
7 cv purtences, time out of mind have been accuſtomed to have and . 
and privilege uſe, and ſtill of right ought to have and uſe the benefit, liberty and 
otencering privilege of entering into the ſaid cloſe for the purpoſes of ſeekin 
ſect for ang taking and killing game there within the aid cloſe in which, &. 
kill game and of ſeeking, taking and killing game there as belonging and x 
— : pertaining to the ſaid hundred; wherefore the ſaid defendant x; 
hundred ſervant of the ſaid Jobn Walcott, and by his command, at the faig 
ſeveral times when, Sc. entred into the ſaid cloſe in which, &.. 
ſor the purpoſes of ſeeking, taking and killing game there, and 
then and there ſhot at and killed game there found for the ſaid 
n Walcctt, as it was lawful for him to do, and in ſo doing un- 
avoidably and neceſſarily trod down, ſpoiled and conſumed a little 
of the graſs there, which is the ſame treſpaſs, &c. and this he is 
ready to verify: the third plea is a like juſtification, only it does 
not ſay, As belonging and appertaining to the ſaid hundred; N 


the plaintiff joins iſſue upon the Not guilty, and traverſes the two 

reſcriptions ſeverally, whereupon iſſues are likewile joined. At 
the trial there was a verdict for the plaintiff upon the general iſſue, 
and a verdict for the defendant upon the other two iſſues upon the 


preſcriptions, 


It was now moved by ſerjeant Poole that the plaintiff ought to 
have judgment upon the whole record as to all the iſſues joined, — 
alledging that both the preſcriptions were bad in point of law. 


But the court ſaid there was no occaſion to debate whether the 
preſcriptions were good or not, for that the plaintiff at all events 
muſt have judgment upon the general iſſue, becauſe there is a treſ- 
paſs laid in the declaration, vig. the eating graſs with the defendant's 7 
cattle, of which he is found guilty, and which is not covered or 1 
anſwered by the juſtifications, And unleſs the plaintiff would waive 


that part of the finding of the jury as to the general iſſue and eating 4 

the graſs, the court refuſed to hear any argument touching the pre- MN 

ſcriptions. Sothe counſel being deſirous to have the validity of the k 

preſcriptions determined, took time to know whether the plaintif the 
would waive his verdict upon the Not guilty; and if he would not 

then judgment was for the plaintiff. 0 

an) 

Blayer verſus Baldwin C. B. 8 

98 LT ITHIN a year after final judgment given in this cauſe, 2 1 

= —— on * y fieri facias was ſued out in Eaffer term 1757. and returu- un 

= the Roll able on the morrow of the aſcenſion of our Lord in that term, | 

= e ea and was continued upon the Roll down till this term by vicerom- 
3 4 : 106 


or fled. 
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non mijit breve ; and the defendant being this term taken upon a 
capias ad ſatifaciendum iſſued upon the judgment, it was moved 
by ſerjeant Poole that this is irregular, there neither being any ſcire 
1cias to revive the judgment, it being above a year old, nor any 
execution returned by the.ſheriff to warrant the entry of the conti- 
nuances on the Roll, 


Per curiam: The defendant muſt be diſcharged out of cuſtody, 
and the plaintiff muſt pay the coſts of this application, for it is 
irregular to continue an execution on the Roll which was never re- 
turned or filed. Serjeants Prime and Davy for the plaintiff, 


Michaelmas Term 


32 Geo. 2. 1758. 


Cutfield verſus Coney and others. C. B. 
F TER the plaintiff in replevin had declared he died be- 
4 ö 


fore the defendant made any avowry, ſo that the ſuĩt was —— "ee 
abated by the act of God, after the declaration and be- {fer a decke. 
fore any avowry: whereupon it was moved on the behalf ration and be. 


of the defendants (who were overſeers of the poor, and had di- fore avowry, 


no return ha- 


ſtrained as being ſo) that they might have a writ de retorno habendo. herd? can be 
This being a nice queſtion, the court ordered the cauſe to be put in iſſued. 
the paper, and this point to be more ſolemnly debated. 


After hearing-counſel on both. ſides, the court took time to con- 
ider, and in this term gave judgment that there ought not to be 
any return of the goods; they ſaid that many caſes had been cited 
on both ſides, but that they founded their determination upon Lord 
Ch. Baron Gilbert Law of Diſtreſſes and Replevins, fo. 231, 232. 
and that it would be abſurd to grant a return babend where there 
8 no avowry, By the declaration the defendant is charged with an 
Wyuſt caption and detention, and he muſt purge himſelf thereof by 

2 an 


1 
84 Trinity Term 31 Geo. 2. 1758, 
an avowry before he can be intitled to have a return, for a return i 
adjudged by the court on the juſtice of the original caption, and 
therefore the defendant muſt firſt ſhew the juſtice of this caption 
before he can have a return; and they ſaid the party may diſtrain 
again. Serjeant Hewit for the plaintiff, ſerjeant Prime for the de- 
fendant, 


Graves verſus Wiſe, C. B. 


- 


— 6 & HIS was a motion to ſet aſide an interlocutory judgment for 
ractice. 0 . . R , | 
Notice of de- irregularity; the irregularity complained of was, that notice 
claration muſt of a declaration was given to the defendant ** that it was left in the 
7 | — * office of Mr. Prothonotary Jones in an action for work and labour 4 
* © Aion. 4 donebytbeplaintiff foi thedefendant” without ſpecifying technically 
=_—_ the nature of the action, for the words ought to have been in ar 
attion of treſpaſs upon the caſe, and not being ſo, the judgment ws Wl 
ſet aſide (the Chief Juſtice abſent.) 3 2 
u 
N. B. This ſeems a very hard caſe, for the words, In an p 
« action for work and labour, are more intelligible to the lay 90 
gents, than the words treſpaſs on the caſe. However, the cout fe 
ſaid they muſt abide by their rules; and the rule in this caſe is, m 


| that the nature of the action muſt be ſpecified in the notice. See 
the rule anno 1 Geo. 2, Serjeant Hewitt for the plaintiff, ſerjeant 


Davy tor the defendant, 
| r 
| ; 
w. 
| ſhi 
| 2 
— . 
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Hilary Term 


32 Geo. 2. 1759. 


Coke verſus Sayer. In B. R. 


| | 
5 HIS was an action againſt the defendant for criminal oon - Net guilty, | 
verſation with the laintiffe wife. The defendant plead- — | .. 7, " . 

| ed two pleas, Not guilty, and Not guilty within fix year, won * | 

years; iſſue to the country was joined upon the firſt pfea Aon for | 
and a demurrer was to the latter. There was a verdict for 20/. ;que te one 
upon the iſſue tried by the country; and now the demurrer to the and demurrer 
plea of the ſtatute of limitations was argued, and that plea was held — 4 ; 
good. Per totam curiam, There muſt be judgment on the demurrer plaintifon the 
for the defendant, and the plaintiff muſt have no damages, nor iſfve; judg- 
muſt coſts be paid on either fide upon account of the trial. — 
demurrer. 


Vanderplank verſus Banks. C. B. 


HE defendant pleaded a variance between the writ and the — 
declaration, without craving or ſetting forth oyer of the 
writ ; the plaintiff demurred, and it was held that the defendant 
ſhould anſwer over, agrecable to the caſe of Bragg verſus Digby, 
2 Salk, 658. which is in point. | 


Far II. Z Eaſter 


Faſter Term 


32 Geo. 2. 1759. 


Preſton ver/us Chriſtmas. C. B. 


EBT upon a bond; defendant pleads accord and ſatisfac. 
tion, viz. That he releaſed to the plaintiff all his equity 


Pleading, _. 
Accord and 
ſatisfaction i 
where to be of redemption of certain tenements in ſatisfaction of all 
by deed. . def. ws 
| bonds wherein the defendant was bound to the plaintiff, 
the plaintiff demurred, and the defendant joined in demurter. 


1 Rol. Abr. It was argued by ſerjeant Poole for the plaintiff, that this plea was 
121. p. 7. 8. bad in two reſpects; 1/7, That it is an accord without any legal 
ſatisfaction; that an equity of redemption was conſidered of no valye 

at law; and fo is Lit. ſec. 332. where it is laid down, that if the 
mortgagor doth not pay the money at the day in the condition, the 

land which is put in pledge is taken from him for ever, and ſo is 

dead to him upon condition; ſo that, at law, an equity of redemption 


is of no value. 


2diy, That this is an action of debt upon a deed, and being fo, J 
the accord and ſatisfaction ought to be by deed, and not being 
pleaded to be by deed, the plea for this reaſon alſo is bad; for 
wherever a certain debt is created by deed, it cannot be diſcharged 
but by matter of as high a nature, and not by an accord or matter 
in pats, 6 Rep. 43. Blake's caſe, and Co. Jac. 254. And though : 
perhaps where there appears to be a condition for payment of 
money, an accord may be pleaded in ſatisfaction of the money or 
condition, yet it cannot be pleaded in ſatisfaction of the deed or 
obligation; and for any thing that appears on this record, this 158 
bond without any condition at all, 7 


—N— — — — — 
— — ww ——— ů —— —— 
— — ——ũ1 


ley 
Serjeant Hewitt inſiſted in anſwer to the firſt objection, that the 
RR +» wherever an advantage accrued to the plaintiff, if he received and tif 
3 : accepted of that advantage in fatisfaQion, it might be well pleaded, 
| * | that a pot of wine had been deemed a good ſatisfaction of all ac. | 
tions. 1 Ro. Abr. 128. p. 9. That an equity of redemption wa 4 rea 
beneficial thing, and it was not material what the value of it * be 
| n 


— 


"— 
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In anſwer to theſecond objection, that the plea is bad becauſe 
leaded in ſatisfaction of a bond, he ſaid he thought it was the ſame 
thing whether it was pleaded in ſatisfaction of the bond, or of the 
money or debt owing upon the bond; and that it would have been 
a good plea if it had been pleaded in ſatisfaction of the money, 
ſeems to be admitted by the caſes cited on the other fide. 


The whole court were clearly of opinion with the plaintiff in 
both points; 1/. That a releaſe of an equity of redemption was 
nothing at all in the eye of the law; and 24%, That this being a 
debt upon an obligation without any condition, ſatisfaction muſt be 
pleaded to be by deed; and that 6 Rep. 43. and Cro. Jac. 254. are 


directly in point. 
Jud gment for the plaintiff. 


Jones verfus Herne. C. B. 
A CTION of ſlander for theſe words, viz. © You (meaning Slander. 


« the plaintiff) are a rogue, and I (meaning the defendant) Dine _ 


will prove you a rogue, for you forged my name.” No ſpecial il prove you 


damage was laid in the declaration; there was a verdi& for the a rogue, for 


plaintiff upon Not guilty; and it was now moved by ſerjeant Nares Jou forged 


my name, 


in arreſt of judgment, that theſe words are not actionable; to prove are attionable 


which he cited 3 Leon. 231 pl. 313. where the words,. Thou 
e haſt forged my hand,” were held not actionable. But per totam 


curiam, the ſaying a man is a forger, or has forged one's hand, is 


actionable; and they over-ruled this caſe in 3 Leon. Willes C. 
Juſtice alſo ſaid, that if it was now res integ ra, he ſhould hold that 
calling a man @ rogue, or a woman a whe, in public company, 


were actionable 


Judgment for the plaintiff. 


White ver/as Willis. C. B. 


RESPASS for taking the plaintiff's cattle ; the defendant Whether are- 
** pleaded in bar that he diſtrained for rent, and that the plaintiff — — 
levied a plaint in replevin before the ſheriff of the county, and that in bar to de- 
the proceſs thereon is ſtill depending in the county court; the plain- Pai i» C. B. 


tiff demurred, and the defendant Joined in demurrer | 42222 $45 bs 


Serjeant Poole for the plaintiff inſiſted the plea was bad for two . E. aun 
reaſons; Firſt, Becauſe a ſuit depending in an inferior court cannot 
be pleaded in bar to an action here. 5 Report, 62, 4. 7-H. 4. 8. a. 
7H. 
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7H. 4. 44. a. b. Briningham's cafe. 43 Ed. 3. 22.27. 4 . 
15. 4. b. and Trin. 6 Geo. 2, Dudftd verſes Warden, Fitzgib. z, ay 


_ 2dly, If this matter could well be pleaded, it ought to have been 
pleaded in abatement, and not in bar; for by pleading in bar the 
defendant admits the cauſe of action and the writ to be good, but 
ſays ſomething more to deſtroy the plaintiff's cauſe of action; abate. 
ment is to ſome matter which ſhews the action is ill conceived, but 
does not go to deſtroy the action abſolutely; and the replevin does 
not bar zreſpaſs, but the court in this caſe may give a general judg. 
ment that the plaintiff ought to have damages. 2 Mod, 63, 64. 
1 Mod. 214. I Lev. 312. 2 Ro. Rep. 64. Doc. Placitandi 10. 
tit. Pleas in abatement in matters of record in point. 


Hewitt ſerjeant econtra for the defendant as to both the objections 
ſaid, that a replevin differed much from all other actions in inferior 
courts, and might be pleaded in bar to Zreſpaſs here; and cited 
Dot. Placitandi 6c, 68. 22 Hen. 6. 15. 


The court were of opinion that they could give a proper judg- 
ment for the plaintiff, although the defendant's plea concluded im- 
properly; and were about to give a general judgment for the plain- 
tiff; tut the defendant deſired he might withdraw his plea and 
plead de nov, which was granted upon payment of coſts to the 
plaintiff, 


Nota; Willes Chief Juſtice ſaid, there is more law and learning 
in Do&rina Placitandi than in any book he knew; that it contained 
the ſubſtance of all the pleadings in the Year-books, and Cites 


Reports. 


Driver of the demiſe of Richard Standring wver/us Mary 
Standring widow, and John Hoole. C. B. 


An executory JECTMENT, of a meſſuage and lands in Epworth in the 
— — county of Lincoln, was tried in Lincoln March 6, 1758. before 


good but for Baron Legge; verdict for the plaintiff, ſubject to the opinion of the 


the fake of court upon this caſe. | 
the intention | 


f che teſtator. * i 
[a John Standring being ſeiſed in fee of the premiſſes in queſtion 


ty his will of the 17th of June 1753. deviſed to his brother Rich- 
ard in fee other lands than theſe now in queſtion, and alſo other 
lands to his niece Eliz. Read, and then follows the clauſe upon 
which the preſent queſtion depends, in theſe words, Len, [ 


* give and deviſe all the reſt of my lands, tenements and beredi- 
j 6 mens 
3 
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« ments (including thoſe now in queſtion) anto the child or children 
« of which Mary my wife'ts now pregnant and the heirs of ſuch child 
« or children for ever, to be held and enjoyed by them, if more than 
« gne as tenants in common and not as jointenants; provided always 
« nevertheleſs, and my will and mind further is, that if all ſuch child 
« or children ſhall not be born alive, or ſhall happen to die without 
« lawful iſſue and under the age of 21 years, then in either of the 
« ſaid caſes I give and deviſe the houſe wherein I dwell, and my 
« nearer cloſe in the Haverthwaites, irh the appurtenances, to my 
« brother Richard Standring and his heirs for ever; and alſo in either 
« of the ſaid caſes I give and deviſe my further cloſe in the Haver- 
« thwaites 40 Mary my wife during the term of her natural life, and 
« from and after ber deceaſe to my ſaid brother Richard and bis heirs 
« for ever; and then the teſtator gives his perſonal eſtate to his 
wife and his brother Ricbard. 


The will was duly executed and atteſted, and was proved at the 
trial; it was alſo proved, and is further ſtated in the caſe, that at 
the time the teſtator made his will he was very fick and ill, and 
that his wife was pregnant, and on the 5th of September 1753. was 
delivered of a fon, and that this ſon died in the life-time of the 
teſtator without ifſue and under age; that afterwards in the life of 
teſtator he had another child by his ſame wife born alive, which 
alſo died ſoon after its birth in teſtator's life-time, and that the teſ- 
tator himſelf afterwards on the 17th of September 17 56. died ſeiſed 
infee of the premiſſes without revoking or altering his will, leaving 
his wife with child of a daughter, who was ſoon after born, and is 
now living. 


The ſingle queſtion is, whether Richard Standring, the teſtator's 
brother, has any title under this will to the houſe, &c. wherein the 
teſtator dwelt at the time of making his will. 


This caſe was argued twice at the bar, the firſt time in Micbael- 
mas term laſt, and again in this term. 


The ferjeants of counſel with the leſſor of the plaintiff contended 
that this was a good executory deviſe to teſtator's brother Richard, it 
being to take place within a reaſonable time, that is to ſay, if the 
child then in ventre ſa mere ſhould die without ifſue, or under the 
age of one and twenty years, 


On the other ſide for the heir at law it was argued, that wills are 
to be conſtrued according to the intention of teſtators, if that can 
poſſibly be found out; that it is impoſſible to conceive that when a 
man is providing for a child in ventre ſa mere, he could ever intend 
that if hat child died, any after-born child ſhould be diſinherited. 
Parr II. A a It 
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It was alſo argued that the contingencies which happened after the 
making the will, in the teſtator's family, amounted to a revocatin 
of the will; but the court were clear of opinion that ſuch altera. 
tions in families cannot revoke a will of lands by the laws of Eng. 
land, however it may be otherwiſe by the civil law, 


| Upon both the arguments the whole court declared, that if by 

any conſtruction whatever they could be warranted in giving judy. 
ment for the defendants in favour of the heir they would do it; at 
length, after time taken to conſider, they all ſeverally declared in 
court that they would not conſtrue this to be an executory deviſe, 
they ſaid that executory deviſes are contrary to the ſtrict rules of 
law, and were at firſt invented in furtherance of juſtice, and to 
carry into execution the manifeſt intention of teſtators; and that to 
conſtrue this to be an executory deviſe, would be to defeat the teſta- 
tor's deſign, which muſt certainly be, to provide for any after-born 
child, and not to diſinherit an heir of his own body. 


Beſides, it was ſaid by Mr. Juſtice Bathurſt, and agreed by the 
whole court, that unleſs ſome words were added to the proviſo as to 
the child or childrens dying without iſſue, it could not be conſtrued 
to be an executory deviſe, asnot being certainly to take place within 
a reaſonable time; for (as he ſaid) there is a great deal of diffe- 
rence between dying without iſſue, and dying without iſſue „iu 
at the time of the death or deaths of ſuch child or children; the fir 
caſe may not happen in many generations, the latter caſe will 
be known within the compals of a life; and they agreed they 
would not in this hard caſe ſupply the want of the words * wing 
* af the time of the death of ſuch child or children,” which would 
deſtroy the intent of the teſtator. 


However, although this was the declaration, and ſeemed to be 


the opinion of the whole court, yet they did not give judgment 


one way or other, but deſired the leſſor of the plaintiff would con- 
fider of it, and if he had any humanity cr goodneſs in him, they 
were ſure, he would give the poor infant heir no further trouble. 
With reſpect to the caſes cited on both ſides, they are ſo little to the 
purpoſe that it would be impertinent to put them down; and this 


caſe is ſo particular and ſingular, that it muſt be determined mere 


upon it own circumſtances. Adijournatur. 
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Witham wver/us Hill and others. C. B. 


demoliſhing houſes, barns, &ec. of the plaintiff at Sheffield, 
jn a certain hundred in the county of York, brought againſt the in- 


damages according to this ſtatute. 


The words of the ſtatute are, © The inhabitants of the hundred cy. 


« ſhall yield damages to the perſons damnified by ſuch demolition, 
« &c, to be levied on the inhabitants, and paid to ſuch plaintiff by 
« ſuch ways as are provided by 27 Eliz. cap. 13. for reimburſing 
« any money recovered by any party robbed.” No mention being 
made of coſts in the ſtatute, it now became a queſtion, whether 
the plaintiff ſhould have coſts taxed de incremento by the protho- 


notary. 


This being a new caſe was debated twice at the bar, and many 
caſes cited on both ſides, not neceſlary to be put down here. 


After time taken to conſider, the court this term gave their 
unanimous opinion that the plaintiff was intitled to full coſts. 


Lord C. Juſtice Willes. The plaintiff is intitled to coſts; 1/, By 
the ſtatute of Gloucefter, 6 Ed. 1. c. 1. /. 2. whereby it is provided 
that the demandant may recover againſt the tenant the coſts of his 
writ purchaſed, together with his damages, ** and this act ſhall 
hold place in all caſes where the party is to recover damages; in 
all caſes are very general words, and in my opinion extend to all 
actions at common law, and to all actions upon any former or latter 
ſtatutes where damages are to be recovered; and although the coſts 
of the writ purchafed are only mentioned, yet the demandant or 


plaintiff ſhall have his whole coſts of all the proceſs in the cauſe. 
2 Inft. 288. 


dy, The word damages in this fat. 1 Geo. 1. means coſts of 
ſuit as well as damages found by the jury; and this conſtruction 
agrees with all the entries, for when the damna, miſz, & cuſtagia 
re all added together, the entries all conclude thus, © Que quidem 
damna in toto ſe attingunt” to ſo much. 


34%, The intent of the ſtatute was to reimburſe the party in- 
Jured, and to give him an adequate ſatisfaction for the damages he 
hath ſuſtained ; but unleſs we were to adjudge to him his coſts of 


ſuit, he would not be reimburſed, as the ſtatute intended he 
ſhould be. 


I 4thiy, 


HIS was an action upon the ſtat. 1 Geo. 1. c. 5. ſ. 6: for co. 


ſts in . 
habitants of the hundred, in which the plaintiff had a verdict for — 


riot act i Geo, 
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thy, This fat. 1 Geo. I. as to this matter, is planned from the 
ftat 27 Eliz.c. 13. of bue and cry, and ſays, that damages in the 
preſent caſe ſhall be levied by ſuch ways as are provided by this 
ſtatute of E/iz. for reimburſing any party robbed : and although ng 


colts are mentioned in the ſtatute of Eliz. yet coſts have been al. 


ways allowed in actions upon that ſtatute. 2 Saund. 379. in point, 
Alſo another caſe in B. R. anno 21 Geo. 2. a copy of which record 
was now ſhewn in court. 


As toſtatutes which give double or treble damages, they are con- 
ſidered in a different light from the preſent, which only gives ſingle 
damages. : 


Pilfold's caſe, 10 Co. Rep. 116. ſeems to me an extraordinary 
caſe; however, I do not over-rule it, but think this caſe very dif- 
ferent from it; in the preſent caſe the plaintiff might have had an 
action againſt the particular perſons who actually pulled down his 
houſes and barns, and have recovered his damages and coſts againſt 
them, if they might have been known and found; and certainly 
the ſtatute intended to give the party injured theſameremedy againſt 
the hundred, as he might have had againſt the treſpaſſers themſelves, 
if they could have been found and come at; and therefore this is 
very different from Piſfold's caſe. 


Clive Juſtice. I think the rule in P:/ford's caſe, 10 Rep. is good 
law, which ſays, That in all caſes where man either before, or 
* by the ſtatute of Glouceſter, 6 Ed. 1. ſhould not recover damages, 
« if after the ſaid ſtatute another ſtatute in a newcale gives damages 
either fingle, double or treble, &c. there the plaintiff ſhall not 
«« recover coſts; this I hold to be good law. 


But what is the preſent caſe; the far. 1 Geo. 1, which we are 
now conſidering, does not create damayes in a caſe where there was 
none before, for the party, plaintiff in the preſent caſe, was intitled 
to damages againſt the particular perſons who pulled down his 
houſes, at common law; therefore I ſay damages in this caſe are 
not newly created, but the object againſt whom they are to be fe- 
covered is only changed; and theretore I am of the fame opinion 
that the plaintiff muſt have his coſts, 


Bathurſt Tuſtice. I am of the ſame opinion. It was objeded 
for the defendants that all the caſes and precedents for coſts in but 
and cry have paſſed ſub ſilentio, but that is hardly poſſible ; it will 
never appear on the face of this record that this matter has been 
debated, and ſo may as well be ſaid hereafter that it paſſed ub. lu. 
tio; the ſtatute of bue and cry did not, in my opinion, create da- 


mages, but only gave the party robbed a different remedy = 
1 


nne 


Err 


— 
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what he had before; for the party robbed before thoſe ſtatutes 
might have had an action againſt the hundred for not keeping 


watch and ward. 


The flat. 27 Eksz. c. 13. ſays, the inhabitants of the country 
hall be anſwerable for the robberies done and the damages; this word 
damages in this ſtatute means coſts, and the preſent ſtatute under 
conſideration being planned upon it, I amclear of opinion that the 
plaintiff muſt Have his coſts. I think Pi/ford's caſe is very good 
law, and am deſirous it ſhould not be ſhaken, 


Mel Juſtice, I am of the ſame opinion, This fat. 1 Geo. 1. is 
only auxiliary to the party, and not newly creating damages where 
there were none before. Beſides, the ſtat. 8 Geo. 2. c. 16. of hue 
and cry expreſly recognizes that the plaintiff ſhall have coſts by the 
ſtatutes of hue and cry. 


The Prothonotary was ordered to tax the plaintiff his coſts. The 
declaration in this caſe was of Hilary term 1758. 


Crutchfield verſus Seyward C. B. 


LAINTIFF had bail in the original action, declared in a Praviice. 
different county from the writ, ſo waived his bail; verdict for — 
plaintiff for 98 /. defendant has brought error, and threatens to go aff 69 ware 
away to Ireland, ſo plaintiff has brought an action on the judgment bis bail in the 
and held him to bail for 129/. debt and coſts ; defendant has put in g nne 
bail and juſtified; it is now moved by ſerjeant Hewitt, that the have bail in 
recogniſance of bail may be diſcharged, which was oppoſed by ſer- ' — — 
jeant Paty, who inſiſted as there was no bail in the original ac- Een. 
tion, ſo this caſe is not within the rule of practice that a man ſhall 

not be twice held to bail for the ſame debt. But per curiam, this 

is like the caſe of a priſoner who is ſuperſedible for want of pro- 

ceeding, and afterwards is held to bail for the ſame debt, which he 

ſhall not be, for the plaintiff ſhall not take advantage of his own act 


or laches. The recogniſance was diſcharged. 


Parr II. Bb Trinity 


„ 2.74 613 promiſe J. an action upon the caſe upon an aſſumgſit, the plaintif 
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Fiſh verſus Hutchinſon. C. B. 


in the ſtatute 


3 declares, that whereas one Vicłars was indebted to him in 1 


certain ſum of money, and he had commenced an action for 

the ſame; the defendant in conſideration that the plaintif 
would ſtay his action againſt Y:ic&ars promiſed to pay plaintiff the 
VideLd. money owing to him by YVickars; to this there is a demurrer and 
Raym. 1087. joinder in demurrer. 


For the defendant it was inſiſted, that this being a promiſe to 
pay the debt of another perſon, was void by the ſtatute of frauds 
and perjuries. 


It was anſwered for the plaintiff, that this was an original con- 
tract between the plaintiff and defendant, ſo not within the ſtatute; 
and the caſe of Read verſus Naſh in B. R. in Trimty term, 24 © 
25 Geo. 2. was cited as in point. 


But per totam curiam, this caſe at bar is very clearly within the 
ſtatute, for here is a debt of another perſon ſtill ſubſiſting, and a 
promiſe to pay it; and it is not like the caſe of Read verſus Naſh, 
for that was an action of aſſault and battery brought by the plain- 
tiff's teſtator againſt one Fchnſon; the cauſe was at iſſue, the record 
of niſi prius entred and juſt coming one to be tried, when the defen- 
dant No/h being preſent in court in conſideration that plaintiff's teſ- 
tator would not proceed to try his cauſe, but would withdraw his 
record, promiſed to pay him 5o/. andcoſts to be taxed in that (uit; 
ſo in that caſe there was no debt of another, it being an action of 
battery, and it could not be known before trial whether the plaintif 

N 5 would recover any damages or not; but in thè preſent caſe here i 
debt of anotber itill ſubſiſting, and a promiſe to pay it. 


Judgment for the defendant. 


Trinity Term 32 & 33 Geo. 2. -1759. 


— 


The Mayor of Exeter verſus Trimlet. C. B. 
Judgment of the court delivered by Willes C. J. 


HIS is an action upon the caſe upon an aſſumpfit, brought to 
recover a certain ſum of money owing by the defendant to 
the plaintiff for petit cuſtoms; the declaration contains two counts; 
he Erſt ſets out a preſcriptive right to petit cuſtoms, and that de- 
ſendant was lie ble to pay the ſame, and being ſo liable promiſed 


9 


Aſſumpſit lies 


for petit cu · 
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dayment thereof, The ſecond is a general indebitatus aſſumpſit for a 


zrtain ſum due to plaintiff for petit cuſtoms, and that the defen- 
ant being ſo indebted promiſed payment. 


To this declaration the defendant has demurred generally, and 


he plaintiff has joined in demurrer, 


For the defendant it has been objected that the plaintiff hath not 


hewn any title to have petit cuſtoms, that they could not be grant- 
d, ſo plaintiff could not properly preſcribe for them; 24ly, That 
here is no conſideration whereon to ground an aſſump/it, and this 
is 2 demand againſt common right; and many caſes have been 
ted, all which I ſhall lay out of the caſe. 


We are all of opinion that petit cuſtoms may well be granted, 
and plaintiff intitled by preſcription, and have no doubt at all but 
that the firſt count is good, and would have been ſo, even upon a 
ſpecial demurrer. We give no poſitive opinion as to the ſecond 
ount, but we incline to think, that this is alſo well enough, upon 


a genera] demurrer ; and if the defendant had pleaded non afſump/it 


he plaintiff at the trial would have been obliged to ſhew his right 
o petit cuſtoms. This calc is like the cafe of an indebitatus af 
unt for money had and received for the plaintiff's uſe, which 
has often been brought in order to try a right to an office, in which 
the plaintiff, upon nor: aſſumpſit pleaded, muſt, at the trial, ſhew 
bis right to the office, We are all of opinion to over-rule the 
demurrer, 


Judgment for the plaintiff. 


Mia; There was à ſimilar determination in thecaſe of The Town 


Yarmouth verſus SER. R. in 7 rinity term. 3 Geo. 3. 1763, 
and the caſe of The City of Exeter and Trimiet, held to be good law. 
ide 3 Lev. 37, Mayer and Com. of London verſus Hunt. 


Palmer 
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Palmer verſus Stone and another. C. B. 


— — in HIS is an action of treſpaſs, it which the plaintiff declares, 
impounding _ that on the 15th of June 1758, at Barking in Eſſex, the de- 
plaintiffs fendants with force and arms took and impounded the plaintiff; 
— mare, and detained her in the pound from that day till the com- 


meneement of this action. 


The defen- The defendants plead in bar, that the plaintiff ought not to have 
dant's plea, hig action againſt them, becauſe they ſay that before the time the 
Bocce“ treſpaſs is ſuppoſed to have been done, his preſent Majeſty wa, 
King in his and till is ſeiſed in fee of the foreſt of Waltham in right of his 
_ of crown; and being ſo ſeiſed, becauſe the mare was in the King 
Waltham. ; 2 . | . oy 85 
foteſt eating up, treading down, depaſtuting, ſpoiling and confu- 
ming the graſs growing in the foreſt, and doing damage there to 
the King, the defendants (as his ſervants) ſeiſed and took the 
mate ſo doing damage, and impounded her at Barking as ſuch di- 


ſtreſs ; and this they are ready to verify, &. 


Pliintifs re- The plaintiff replies, that he ought not to be barred from having 


—_— . his action againſt the defendants becauſe he ſays that Ann Frana 
ſeiled of meſ- widow, long before, and at the time this treſpaſs was done, was, 


ſuage and land and ſtill is ſeiſed in fee of an antient meſſuage and ſeventy acres of 


—— 1 land in Dagenham near the foreſt of Waltham, and that ſhe and all 


right of com- thoſe whole eſtate ſhe now hath, and had (at the time of the treſ- 
ſoreg hon one paſs) in the meſſuage and lands, have immemorially had, and have 
mare or one been uſed and accuſtomed to have, and of right ought to have for 
gelding. themſelves, their farmers and tenants, of the meſſuage and lands, 

common of paſture in the foreſt of Waltham, tor one gelding, or 
Ia reſpect of for one mare, in the place and ſtead of one gelding, for and in te- 
pe _ ſpec of every eighty ſhillings annual rent of the meſſuage and lands 
year, at all every year, at all times of the year, except in the fence- month, 2 
—— — belonging and appertaining to the meſſuage and lands: I hat An 
in the fence Francia being ſo ſeiſed of this farm, upon the 7th of September 


month, 1757. demiſed the ſame to the plaintiff, to hold from the 29th df 


That AF. that month for the term of one year, and from the end of that year 


demiſed to the l , 
plaintiff who from year to year as tenant at will; by virtue of which leaſe the 


—— — is plaintiff entred upon the farm, and at the time of the treſpaſs wi 
: Aand ever ſince hath been, and now is poſſeſſed thereof. And the 


And that at plaintiff further ſays in reply, that at the time when the treſpal 
= —— - was done, the yearly rent of the farm exceeded ſixty pounds, and 
Phe that upon the 1 5th of June 1758. (and out of the fence- month) be 


the rent of t 


farm exceeded 
Gol. per annum, and that (out of the fence month) plaintiff put his mare into the foreſt to uſe his comm, 


when defendants of their own wrong took and impounded her. 


D 


put 


joinder alledged ; and -conclude to the country. 8 
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ut the mare into the foreſt of Maltbam to depafture there, and to 
uſe his common, and that ſhe was eating the graſs there with other 
of his cattle until the defendants, of their own wrong, took and 
impounded her; and this the plaintiff is ready to verify; wherefore 
ice the deſendants have acknowledged that treſpaſs, he prays judg- 
ment and his damages. X 


The defendants rejoin that the mare, at the time when they Defendant's 
took and impounded her, was ſick, ill of, and labouring under a _—_ 
certain catching infectious diſtemper called the mange, and certain . mangy, - 
other catching and infectious diſtempers; and being ſo fick, ill, and and doing da- 
ditemper'd, was wrongfully and unlawfully in the foreſt eating up, ne _ 
treading down, depaſturing, ſpoiling and conſuming'the graſs, and fendants took 
doing damage there, and therefore the defendants ſeized the mare — 
O doing damage there as a diſtreſs for that damage, and impound- dufte de us 
ed her as ſuch diſtreſs, as they have before alledged in their plea; wrengfully 
und 7675 they inſiſt was lawful for them to do; and ſay they are aud volaw- 


ready to verify it; wherefore they pray the judgment of the court. — the 


The plaintiff ſurrejoins, that notwithſtanding any thing alledged Surrejoiner 
by the defendants in their rejoinder, he ought not to be barred of ofthe plaintif 
us action, becauſe he ſays that the mare was lawfully depaſturing in 
the foreſt in the manner which the plaintiff has before alledged ; 

«ithoaut this, that the mare was wrongfully and unlawfully in the T;,averſe 
foreſt of Waltham, eating up, treading down and conſuming the aba; hoc that 
craſs, and doing damage there, in manner and form as the defen- de mefe was 


. , rongfull 
dants in their-rejoinder have alledged ; and this he is ready to verify; en. 
wherefore (as before) he prays judgment and his damages. | — * 

oren, 


The defendants by their rebutter take iſſue on the traverſe, that Rebutter takes 
the mare was wrongfully and unlawfully in the foreſt, eating up mae — the 
treading down, depaſturing, ſpoiling and conſuming the graſs there 
growing, in manner and form as the defendants have in their re- 


The plaintiff does not join iſſue to the eountry, knowing very 
well that if ſuch an iſſue had gone to a jury, and they had found a 
verdict one way or other, it would have been a miſtrial, as it refers 
a matter of law to the lay gents; and therefore (to prevent delay, Demurrer. 
which muſt otherwiſe have happened) the plaintiff demurred, and Jeiader in 
the defendants have joined-in-demurrer, | * 


This is a ſtate of the pleadings ſo far as they concern the preſent count for 
iſſue in law before the court; and although it muſt be admitted that plaincif. 
the plaintiff's ſurrejoinder is bad, as it traverſes a matter of law, yet 
If it can be ſhewn that the defendants rejcrnder is likewiſe bad, then 
the plaintiff muſt have judgment, unleſs it can be ſhewn on the 

Pax II, C © other 
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other fide that the declaration of the replication are bad; for it is a 
eſtabliſhed rule, that whoever makes the firſt fault in leading ha 
have judgment againſt him. 


This rule being premiſed, the principal point firſt inſiſted upon 
for the plaintiff is, that the 7e/ommder of the defendants is a departure 
from their plea, and therefore bad; and if it be neceſſary, ſhall ſur- 
ther ſhew that it is bad upon the merits in point of law. 


3 A departure in pleading, is when à man quits, or departs from, 
one defence which he has firſt made, and has recourſe to another; 
it is when his ſecond plea contains matter not purſuant to his firſt 
plea, and which does not ſupport and fortify it. Co, Lit, 304, a, 


One good reaſon why a departure in pleading is never allowed is, 
becauſe records would by ſuch manner of pleading be ſpun out into 
endleis prolixity ; for if it were to be allowed, then he who has 
departed from, and relinquiſhed his firſt plea or defence, might re- 
ſort to a ſecond, third, fourth, or fortieth defence; pleading in 
this manner would become infinite; he who has a bad cauſe would 
never be brought to an iſſue, nor could he who has a good one, 
ever obtain juſtice, the end of his ſuit. Other reaſons might be 
given why a departure in pleading is never allowed, but % alone 


is ſufficient. tc 
| pl 

Having ſhewn what is a departure, and why it is bad in pleading, 

it ſhall now be my endeavour to ſhew that the defendants have in 
their rejoinder departed from their firſt detence made by their plea, fif 

The defendants in their plea juſtify the taking andimpounding 
the mare, doing damage 0 the King, the owner of the foul of qu 
Waltham foreſt, which is a private treſpaſs: but they have departed tre 
from that defence and reſorted to.anotber,; that is, they ſay in their ti 
rejoinder that the mare was ſick and ill of a catching infectious di- ali 


ſtemper called the mange, and of other infectious diſtempers, and his 
being ſo ſick, ill, and diſtemper'd, was wrongfully and unlawfully and 
in the foreſt eating up the graſs and doing damage; this is not tuo 
Private treſpaſs but is an offence of a public nature, is a common inj 
nuſance, and puniſhable as ſuch, as appears ty the fat. 32 H. d. 
c. 13. . 11. whereby it is enacted, That no perſon or perſons gel 
<< after Michaelmas then next ſhall have or put to paſture any horſe, ſri 
* gelding or mare, infe& with ſcab or mange, in, to or upon any cat 
&« foreſts,chaces,moors, marſhes, heaths, commons, waſte grounds dar 
&« or common fields, upon pain to forfeit for every horſe, gelding 
* or mare, ſo infect, paſturing in any of the ſaid grounds, ten 
« ſhillings; which oftence ſhall be inquirable and preſentable 


© before the ſteward in every leet, as other common e fart 
8 40 ; 
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« be; and the forfeiture therefore to be to the lord of the ſame leet 
« where the ſaid offences ſhall be preſented.” 


Again; the defendants by their plea directly and poſitively affirm 
the mare was diſtrained and impounded, becauſe ſhe was doing da- 
mage to the King, by eating up, treading down and conſuming the 
graſs growing upon his freehold; but in their rejoinder they do not 
affrm any ſuch thing, they only ſay the mare was mangy, and being 
{was doing damage there; damage!—Towhom?—Not tothe King, 
or his freehold, they have not ſaid ſo—but would have the court con- 
clude by way of argument or inference that this was a private treſ- 
paſs on the King's freehold, and not a public nuſance or common 
2nnoyance; this being an argumentative rejoinder as well as different 
from the plea is bad, for that matters of fact ought to be certainly 
and poſitively alledged in pleadings, and are not to be made out to 
the court by argument or inference. 


A departure in pleading is ſo very well underſſood, that it would 
be impertinent tocite caſes ; if the court ſhould be of opinion that 
this is a departure, it will not be neceſſary for me to ſay any thing 
more at preſent, or to ſhew that the rejoinder 1s alſo bad in other 
points of law; but if the court ſhould incline to think this is not a 
departure, after they have heard my brother, then I ſhall beg leave 
to be at liberty further to ſhew that the plea is in other reſpects ill 
pleaded and bad in point of law. 


Counſel forthe defendants. Notwithſtanding what has been in- 
ſiſted upon on the other fide, I ſhall ſhewth at the rejornder is not 
a departure from the plea, but diſcloſes new matter in fortification 
thereof; that the mare was infected with the mange, and conſe- 
quently the plaintiff, though he had a right of common, was a 
treſpaſſer ab initio, from the time he put her into the foreſt. A 
right of common for cattle, is no more than a profit apprendre in 
alieno ſolo, a liberty for a man to take the graſs by the mouths of 
his beaſts, not by beaſts that are not commonable, not by mangy 
and infected beaſts, not by the mouths of pigs not rung, fic utere 
tuo ut alieno non lædat, every man mult ſo uſe his own as not to 
injure another. Will the other fide venture to ſay that if a man, 
who has a right of common upon my ſoil for horſes, mares or 
geldings, puts into it mad, wild horſes, which bite, ſtrike and de- 

y every creature they come near ; that theſe are commonable 


cattle, and that I cannot take and drive them to a pound overt as 
damage-feaſant ? 


It was determined in the King's Bench, that pigs put upon a 
common without being rung may be diſtrained damage- 1 4 
Jartiori you may diſtrain a mangy mare; the caſe was Kenchin and 

Knight 
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Knight, which was determined in Michaelmas term-in the twenty. 
third year of his preſent Majeſty, a note whereof T took with 
my own hand; it was an action of treſpaſs for taking and im- 
pounding the plaintiff's pigs ;: the defendant juſtified for damaze. 
feaſant, as in the caſe now at bar; the plaintiff replied, and pre- 
ſcribed for a right of common exactly like the preſcription in the 

reſent caſe; the defendant rejoined by alledging the pigs ought to 
en before they were turned on to the common, which they 
were not, and ſo were treſpaſſers; to this rejoinder the plaintiff de- 
murred, and the defendant joined in demurrer; this was held to be 
a good rejoinder, and not a departure, and judgment was given for 
the defendant; and the plaintiff's pigs not being rung, the court 
held he was a treſpaſſer; and Mr. Juſtice Demon ſaid, and the reſt 
of the court agreed, that no man need toalledge more in his plea at 

irſt than what amounts prima facze to a ſufficient anſwer to the 
— = | 


Lord C. Juſtice. 1 have heard enough to convince me there 
are faults in the pleadings on both ſides; each ſide ſhall amend with- 
out payment of coſts. | | 


Counſel for plaintiff. My Lord I do not deſire to amend any 
tittle of the pleadings on my fide, for (with deference to the cout) 
the.queſtion is not, whether there are faults in the pleadings on 
both ſides, but who made the firſt fault; for it is an eſtabliſhed | 
rule in pleading, that whoever makes the firſt fault ſhall have judg- 
ment againſt him; and this is ſo univerſally true, that a-fingle caſe 
to the contrary cannot be ſhewn; beſides, every one knows that 
nothing is more common (among good pleaders) than to give a 
frivolous anſwer to a bad plea (which deſerves nobetter.) Beſides 
this I ſhall ſhew the court, that the caſe of Kenchin and Knight, 
cited by-my brother, has been mil-itated by him, by miſtake, (| 
am ſure) without any deſign to miſlead. _ 


Lord C. Juſtice to the plaintiff s counſel. If you infiſt upon re- 
_ plying, to be ſure we will hear you; ſo go on. 


Counſel for the plaintiff. Your Lordſhip being ſo good to hear 
me in reply, it ſhall be my endeavour to give an anſwer to what 
my brother has inſiſted upon as law, and to the caſe he has cited, 


I ſhall begin with his caſe, which.if I am not very much mil- 
taken, he has not ſtated rightly. He has inſiſted that the te- 
joinder in the caſe at bar is not a departure, but diſcloſes new 
matter purſuant to-tl;e plea; and, to prove this, has cited a note 
of Kenchin and Knight, which he took with his own hand My 
brother indeed is a very good note taker, but in this particular = 


— — 
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he has not been ſo accurate as he generally is, unleſs I have much 
miſtaken it. 


* The caſe of Kenchin and Knight, according to my own note —_ NG 
of it, was argued twice in the King's bench; the laſt argument = Knight is 
was in Michaelmes term in the 23d year of his preſent Majeſty, by ented of Hi. 
to of the (then) moſt learned gentlemen at the bar, Mr. Ford for 3 
the plaintiff, and Mr. Henley (the preſent Lord Keeper of the Great Roll 179. 
deal) for the defendant ; and upon 7hat argument, the court gave 
judgment without taking further time: it was an action of treſpaſs 
gare clunſum fregit, for ſeveral treſpaſſes, but the only treſpaſs 
then in queſtion was for the defendant's putting in his ſwine into 
the plaintiff s cloſe. The defendant pleaded a cuſtom that all the 
tenants and occupiers of certain antient meſſuages in the tithiag of 
WWicamoncott in Hampſhire had a right of common in the place 
where the treſpaſs was ſuppoſed to be done, as belonging to the 
ſame, for all their cattle and ſwine /evant and couchant on thoſe 
meſſuages, and under that cuſtom the defendant juſtified the put- 
ting his (wine into the plaintiff's cloſe. The plaintiff replied, and 
adtitted the cuſtom in the very words it was alledged in the plea, 
{© far as the defendant had pleaded it; but then the plaintiff went 
on farther and alledged that there was another cuſtom beſides, and 
that was, That the tenants and occupiers in Hoodmancatt have 
« been uſed and accuſtomed time out of mind to ring, and of right 
«* ought to ring their ſwine /o put upon the common, to prevent 
« their rooting up the foil; and that the defendant put his ſwine 
into the common without ringing them, and therefore the plain- 
tiff alledged he was a treſpaſſer;” to this replication the defendant 
Knight demurred generally, and the plaintiff joined in demurter. 
This is a true ſtate of the record of Kenchin and Kniyht, ſo far as it 
relates to the treſpaſs by the ſwine, which was the only matter in 
debate. 


— W n t+» (> 8$1R Fi ow tw 


The principal objection in the cafe was made to the replication ; 
Mr. Henley infiſted it was bad, becauſe the plaintiff had therein ſet 
out a different cuſtom from that which was alledged by the defend- 
Cant in his plea, without traverſing that fi: ft cuſtem pleaded, which, 
he (aid, tended to make pleadings endleis; and cited many caſes 
ior his purpoſe, not now neceſſary to mention. But the court not- 
withſtanding gave judgment for the plaintiff, Lord Ch. Juſtice 
Lee ſaid, * That (generally ſpeaking it is true) when a particular 
* cuſtom is pleaded, another cuſtom repugnant to it cannot be re- 
© plied without traverſing the cuſtom (inſiſted upon) in the plea ; 
for if it were otherwiſe, pleadings would run out to an infinite 
length; but zbat is not the caſe, (ſaid he) for the plaintiff in his 
* replication admits the cuſtom in the plea ſo far as it goes, and 


* then ſays there is another thing to be done, (which is very con- 
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«« fiſtent with the cuſtom alledged in the plea), and 7h! is you 
«<< muſt ring your ſwine, and you have not done fo, therefore you 
are a treſpaſier ; this is not different from, but only a qualifica- 

tion of the cuſtom in the plea, and reduces the merits of the 
« cauſe to one ſingle point, the true end of good pleading,” 


The other three Judges, JVright, Deniſon and Foſter, gave their 
opinions to the ſame effect; Mr Jultice Fofter indeed) at firſt 
doubted, but at length he ſaid he conſidered the cuſtom in the 
replication as another cuſtom conſiſtent with t in the plea, and 
| agreed with the reſt of the court, that judgment ſhould be given 
| for the plaintiff, and / it was, EY 


This is the true ſtate of the caſe of Kenchin and Knight, and is 
| not at all like the cafe at bar; my brother cited it to prove that it 

was lawful to diſtrain ſwine damage-feaſant upon a common (that 

were commonable cattle by the cuſtom of the place) doing damaye 
| if they were not rung, and that the rejoinder was not a departure; 
| and taking his ſtate of the caſe to be right, would induce the court 
to think it extremely like the preſent caſe; for (ſays my brother) 
though I admit you have a right of common for your mare, yet if 
ſhe is mangy the is not commonable, and you are a treſpaſſer againſt 
the owner of the foil, juſt as the owner of the ſwine in the caſe 
cited was, becauſe he put them upon the common without ringing 
them; and therefore the mare has been legally diſtrained, becaulc 


ſhe was doing damage by being mangy. 


With great defcrence to the court, if the caſe cited was really as 
my brother has ſlated it, yet it differs much from the caſe at bar, for 
the caſe cited depended entirely on the particular cuſtom of the place 
in which, Ec. and on the circumſtance of ringing the ſwine wnich 
were not commonabie unleſs they were rung, but the cale at bar 
depends upon the general law of the kindom with reſpect to com- 
mon of paiture, and is touching cattle commonable of common 
right ; a ſwine unrung roots up the ground, and ſo does real damage 
to the owner of the foil; a mangy mare does po hurt to the owner 


of the ſoil. 


It is very firange that my brother and I ſhould differ totally in 
the ſtate of this caſe of Kenchin and Knight, for there is not a 
ſingle tittle of it we agree in; my brother ſays it was an action for 
taking and impounding the plaintiff's ſwine ; I ſay it was treſpals 
quare clauſum fregit, and that they were the defendant's ſwine ; he 
ſays the defendant Krrght juſtified taking the ſwine of the plaintiff 
| damage. feaſant; I ſay there was not a word about damage-/0s- 
fant, but that the defendant juſtified putting in his ſwine into the 
plaintiff's cloſe under a cuſtom of right of common for his ſwine. 


| My brother ſays the court gave judgment for the defendant _ 
in 
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jndeed muſt have been ſo, if his ſtate of the caſe be right) but I 
ſay judgment was given for the plaintiff ; and to prove the truth of 
what 1 ſay, I have a copy of the record of Kenchin and Knight ; 
this caſe was cited to ſhew that under certain circumftances com- 
monable cattle may be diſtraized damage-feaſant on a common 
where they have a right to be 8 which it by no means proves, 
becauſe there is not one word of a diſtreſs damage-feaſant in the te- 
cord of Kenchin and Knight, nor was there one word ſaid in it 
about a departure. 


] have now done with my brother's caſe, and if it was as he 
lates it, yet, with great deference to the court, and my brother's 
pardon, it is not oppoſite to the queſtion now before the court, 
which is, whether the plaintiff, who confeſſedly has a tight of 
common for his mare in #aitham foreſt all the year, except in the 
fence month, can be a treſpaſſer in point of law for putting his 
mare at a proper ſeaſon upon the foreſt, merely by her becoming 
mangy afterward, for unleſs this, in point of law, be a private 
treſpaſs againſt the owner of the ſoil, the mare could not be legally 
diſtrained damage-feaſant; and therefore whether the rejoinder be a 
darture or not, yet it is bad upon the merits in point of law. 


The plaintiff's right of common for a mare is not denied, and 
therefore muſt be conſidered as admitted; it is not alledged in any 
part of this record at bar that the mare was mangy at the time (the 
was put upon the foreſt, nor does it appear that, after ſhe became 
mangy, the plaintiff had any notice thereof before ſhe was diſtrained 
and impounded, and the court will not preſume any man guilty of 
an offence which is neither alledged nor proved againſt him; the 
mare might be found when ſhe was firſt put into the foreſt, and 
might catch the diſtemper there of other cattle, for any thing that 
appears to the contrary. 


In further ſupport of what I before ſaid, that a diſtreſs for da- 
mage-feaſant as ſee forth in the plea, and ſuch a diſtreſs as is in the 
rejoinder (if any ſuch can be legally made) are very different: a> 
diſtreſs for damage-feaſant is by the common law or cuſtom of the 
whole realm, as appears in Fleta, lib. 2. cap. 47. ſec. 25. fo. 101. 
where it is ſaid, if he who takes and impounds cattle has an action 
brought againſt him, he may ſay by way of plea or defence that he 
took the beaſts juſtly, ** quia inuenit illa in dominico ſuo & ſecun- 
an legem & conſuetudines regnt imparcavit illa donec dampnum 
* Juum fuerit emandatum; ſo that .di/treſi damaye-feaſant is con- 
fined ſingly to a private treſpaſs, and cannot be made for any other 
cauſe or offence whatever ; and the law is very ſtrict with reſpect to 
this kind of diſtreſs, for however reaſonat le it may be, that the 
owner of the land may defend his property by taking or impound- 
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ing the cattle or thing doing the treſpaſs, until ſatisfaction in da. 
mages be made, yet if the cattle are but gone one inch from (off) 
his land when he ſeiſes them, he becomes a wrong-doer ; they 
muſt be- infra dominium ſuum when he takes them; and this kind 
of diſtreſs can be only for a treſpaſs upon private property or poſſeſ. 
fion. But what is the diſtreſs pleaded in therejoinder ? it is not for 
a.private treſpaſs, but for a-public nuſance; it is not for a fingle par. 
ticular treſpaſs done to the owner of the ſoil alone, but for a com. 
mon annoyance to all the commoners upon Waltham foreſt, ang if 
(in any.part of the kingdom) a diſtreſs for this kind of nuſance or 
annoyance can be lawful, it can only be ſo under ſome particular 
cuſtom of the place, and not by the common law, or general cu- 
ſtom of the realm ; and therefore if any ſuch cuſtom or law of the 
foreſt exiſts, it ought to have been pleaded, otherwiſe the court can 
take no notice of it; the foreſt law is not the general law of the 
land, and the King's courts here are not bound to take notice of it, 


unleſs it be pleaded. 


Ihe offence in the-rejoinder-is declared by the ar. 32 H. 8. (as 
mentioned before) to be a common annoyance, and is preſentable 
and finable in the leet, ht is the proper remedy, and with great 
deference there is no ther: No action of treſpaſs in this caſe will 
lie for the lord or any one commoner, for if one may have an 
action, a thouſand commoners may, and this would be incon- 
venient, and create an infinite number of ſuits; [ rely upon this, 
that where an action of treſpaſs vi & arms will not lie, a diſtreſs 
for damage-feaſant cannot be made. Whether a commoner may 
not have an action of rreſpaſs upon the-caſe, is another conſideration; 
it is ſufficient for my purpoſe if he cannot have treſpaſs vi & armi,, 
for if he canhot, neither can he diſtrain for damage-feaſaut. 


I have now done, and ſubmit it with great deference to the 


court, that the defendant's rejoinder is a departure, as it contains 


matter very different from that inſiſted upon in the plea in bar, and 

that it does not ſupport or fortify the ſame ; or if the court ſhall be 
of opinion that it is not a departure, I apprehend it is bad upon the 
merits in point of law, for that it is no where alledged in this re- 
cord that the -mare was mangy at the time when the was put into 
the foreſt or that the plaintiff ever had notice that ſhe was mangy 
before ſhe was diſtrained and for any thing that appears to the 
contrary ſhe was very ſound and well when firſt put into the foreſt, 
and might there catch the diſtemper from the cattle of the defen- 
dants themſelves; and for theſe reaſons I pray judgment for the 
plaintiff. | 


Lord ch. Juſtice to plaintiff's counſel, Will you be content te 


take 405. coſts, and let the defendants amend their pleadings. | 
Plaintiff's 
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Plaintiffs counſel. I have no authority to conſent, and humbly 

ray your Lordſhip's judgment, or if the court thinks the defen- 
dants ought to have leave to amend their pleadings, I am willing 
to conſent they ſhall amend them, upon paying the plaintiff his 
coſts to be taxed by the Prothonotary. 


Ch. Juſtice. If you will not conſent to take 40s. coſts, the cauſe 
muſt ſtand over for further conſideration. 


Then the clerk to plaintiff's attorney being in court, ſtood up, 
and ſaid, that rather than his maſter could conſent to take 4os. 
coſts, or the cauſe be further delayed, he ſhould defire the coſts 
might attend the final event of the cauſe, and deſired the plaintiff's 
counſel to conſent that the defendants might amend their pleadings, 
and the coſts abide the end of the ſuit. 


Afterwards the defendants (by conſent that the coſts already 
incurred ſhould attend the event of the cauſe) withdrew all their 
pleadings, being convinced at length, that they were all bad from 
beginning to end; and pleaded a cuſtom of the foreſt for ſeiſing 
and impounding mangy cattle being thereon; and alledged that the 
plaintiff's mare was mangy when ſhe was put into the foreſt, and 
juſtified the impounding her under the cuſtom ; the plaintiff replied 
that the mare was ſound and well, and not labouring under any 
catching or infectious diſtemper whatſoever ; and traverſed wicbout 
this, that the mare at the time when, Cc. was ſick and ill of, and 
labouring under a catching and infectious diſtemper called the 
mange, as the defendants have alledged in their plea; and there- 
upon iſſue was joined, and tried at the affiſes for Eſſex, when a 
verdict was found for the plaintiff, and he had judgment for his 
damages, and all his coſts at laſt, 


Whitworth qui tam, &c. verſus The Hundred of Grim- 
ſhoe. C. B. 


Cooke, 


Nerfalk, ＋ HE men inhabiting the hundred of Grim/bce in the Declaration in 

to wit, ſaid county were attached to anſwer as well to our © ES 

Lord the now King as to Jebn Whitworth, in a plea of treſpaſs r 4 

and contempt, again:t .the form of the ſtatute of hue and cry in — e, Fr ts. 

luch caſe made and proviged, and fo forth ; and whereupon the 23 

fd Jcbr, who ſues as weil ſor our ſaid Lord the King as for him : 

lelf, by Jobn Mayer his attorney complains, that two certain male- 

actors to the ſaid Jobn I hitwoirth unknown, on the 13th day of 

February in the year of ot Lord 1759. in the King's highway, to 
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wit, at the pariſh of Hockwold with Wilton in the ſaid hundted of 
Grimſlo2 in the ſaid county of Norfolk, with force and arms af. 
ſaulted him the ſaid John Whitworth, and felonioully took and car. 
ried away from the ſaid John Whitworth the monies of the ſaid Jahn 
Whitworth to the value of 821. 125. 9d. and alſo three canvas 
urſes of the value of one ſhilling, and one filver watch of the value 
of five pounds, of the proper goods and effects of the ſaid Jo Mit. 
worth then and there found, againſt the peace of our ſaid Lord the 
King; and the ſaid John Whitworth immediately after the ſaid fe. 
lony and robbery was committed, to wit, on the fame day and year 
at the village of Methwold in the hundred aforeſaid, near to the 
lace where the ſaid robbery was committed, made hue and cry of 
the ſaid robbery, and gave notice thereof to the inhabitants of | 
Aethwold aſoreſaid, and allo with as much convenient ſpeed ax | 
might be after the ſaid robbery was committed, to wit, on the ſame 
day and year at Feltwell within the hundred aforeſaid, and near to 
the place where the faid robbery was committed, gave notice thereof 
to Ambroſe Whiteman, then a conſtable of Feiteeell aforeſaid ; and , 
in the ſaid notice ſo given to the ſaid conſtable deſcribed, as far as 
t 

f 


the nature and circumſtances of the caſe did admit, the ſaid felons 
and the time and place of the ſaid robbery, and alſo within the 
ſpace of twenty days next after the ſaid robbery was committed, to 
wit, on the 24th day of February in the year atoreſaid cauſed public 


notice thereof to be given in the Loudon Gezette, and therein de- ; 
ſcribed, as far as the nature and circumſtances of the caſe did ad- 1 
mit, the ſaid felons and the time and place of the ſaid robbery, to- 0 
gether with the ſaid money, goods and effects whereof the ſaid 2 
Jobn Whitworth was ſo robbed as aforeſaid; and afterwards and be- 2 
fore the day of the iſſuing of the original writ of him the ſaid J 
John Whitworth, to wit, on the 25th day of May in the year w 
aforeſaid, he the ſaid Fobn Whitworth went before William Ward, WW 1 
deputy to George Greene filazer of the ſaid county of Norfolk, and Ia 
entred into a bond to John Stallon and Jobn Froft, then high con- (1 
ſtables of the hundred of Grimſboe aforeſaid, in the penal ſum of af 
100/. with two ſufficient ſureties, to wit, John Booth and Milian t| 
Wildman, approved by the ſaid Hi/liam Ward, with condition for fa 
ſecuring to the ſaid high conſtables the due payment of their coſts 7 
after the ſame ſhall be taxed by the proper officer, in caſe that he w 
the ſaid John Whitworth ſhould happen to be nonſuited, or ſhould th 
diſcontinue his action in this behalf, or in caſe that judgment ſhould ar 
be thereon given againſt him on demurrer, or that a verdict ſhould fa 
be given againſt him thereon, according to the direction of the ſta- la 
| tute in ſuch caſe lately made and provided; and the ſaid Jobn Mbit. ti 
| Worth after the ſaid felony and robbery was committed, and within th 
| twenty days next before the day of the iſſuing of the ſaid original 20 
| writ of him the ſaid John Whitworth, to wit, upon the 16th day of th 
| May in the ſame year was examined upon his corporal gy fi 
ndr 


4 
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In few Tayler, Eſq; then one of the juſti | | 
King, aſſigned to keep the peace of e e. 
for the ſaid county, inhabiting near unto the ſaid hundred 78 in and 
ccording to the form of the ſtatute in ſuch caſe m 4 of Grimſhee, 
ed; and the ſaid Yn Whitworth upon his oath tha gp provid- 
4 not know either of the ſaid perſons who com n _ that he 
robbery, and 40 days and upwards have paſied 3 Ar ſaid 
tery was committed, and the ſaid public notice e py a aid rob- 
ſeid London Gazette, and before the iſſuing of the ſ. * given in the 
et the ſaid men inhabiting within the ſaid hed organ writ, 
hve not hitherto made amends to the faid 7b — of Crimſboe, 
{id robbery, nor have taken the bodies of the ſaid V ch for the 
body of either of them, nor have they hitherto wa nor the 
bodies of them, or the body of either of 8 b ny for the 
the aid felons to eſcape, in contempt of n "AT ave permitted 
ind to the great damage of him the ſaid 505 — the King, 
zpainſt the form of the ſtatute in ſuch caſe made ng 0, and 
ſo that afterwards, to wit, on the day ee = provided; and 
other malefactors to the ſaid John Whitworth or da ty two 
King's highway at the ſaid pariſh of H:chwold 2 mn in the 
the ſaid hundred of Grimſtoe in the ſaid count 01 : 1/ton within 
force and arms aſſaulted him the ſaid 7h . fs 3 with 
niouſly took and carried away from the ſaid 7 15 4 „and felo- 
monies of the ſaid Jobn Whitworth to the value f 8 Fe rae! 
and alſo other three canvas purſes of the value fo 2 |. 125. 9d. 
one other ſilver watch of the value of five pou * ſhilling, and 
goods and effects of the ſaid Fob — thes and f the proper 
againſt the peace of our ſaid Lord the King; n - there found, 
Witworth immediately after the felony and * Sree the ſaid Jcbn 
was committed, to wit, on the ſame day and 6 «pes mentioned 
Methwold in the hundred aforeſaid near to the , la eh 
laſt mentioned robbery was committed eg 1 
{ad robbery, and gave notice thereof to the inh bit and cry of the 
aforeſaid, and alſo with as much convenient ar N of Methwild 
the faid laſt mentioned robbery was com Poe "4 might be after 
lame day and year at the town of rare, 1 oh pact. 
folk near to the ſaid hundred of Grimſhoe _ Ee county of Suf- 
where the ſaid laſt mentioned robbery was = nd near to the place 
«pets 7 ms Newton, then a conſtable Br t — 
e laid notice ſo gi f aforeſaid, 

P as the nature and 4 _ _ ble deſcribed, as 
alt mentioned felons, and the ti caſe did admit, the ſaid 
tioned robbery, and alſo ee 5 place of the ſaid laſt men- 
me = * mentioned robbery 1 days next after 
Zeth day of February in the a e 
thereof to be given af; year aforeſaid, cauſed public notice 
lat as the i ws 3 Hy and therein deſcribed, as 
nces of the caſe did admit, the faid 

laſt 
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laſt mentioned felons, and the time and place of the ſaid laſt men 

tioned robbery, together with the ſaid laſt mentioned money, ood: 
and effects whereof he the ſaid Jobn Whitworth was fo robbed ; 
is laſt abovementioned ; and afterwards and before the day of the 
iſſuing of the original writ of him the ſaid Jahn Whitworth, to wit 

on the twenty-fifth day of May in the year aforeſaid, he the ſaid 
John Whitworth went before William Ward, deputy to George Green 
then filazer of the ſaid county of Norfolk, and entred into another 
bond to Jobn Stallon and John Froſt, then high conſtables of the 
hundred of Grimſboe aforeſaid, in the penal ſum of 1001. with tuo 
ſufficient ſureties, to wit, Jabn Booth and William Wildman, ap- 
proved by the ſaid William Ward, with condition for ſecuring to 
the ſaid high conſtables the due payment of their coſts, after the 
ſame ſhould be taxed by the proper officer, in caſe that he the ſid 
Jobn Whitworth ſhould happen to be nonſuited, or ſhould diſcon. 
tinue his action in this behalf, or in caſe that judgment ſhould be 
given againſt him on demurrer, or that a verdi& ſhould be given 
againſt him thereon, according to the direction of the ſtatute in 
ſuch caſes lately made and provided; and the ſaid J 1hirwyth 
after the ſaid laſt mentioned felony and robbery was committed, 
and within twenty days next before the day of the iſſuing of the faid 
original writ of him the ſaid 7% Wortworth, to wit, upon the 16th 
day of May in the ſame year was examined upon his corporal oath 
before Andrew Taylor, Elq; then one of the juſtices of our ſaid Lord 
the King, aſſigned to keep the peace of our ſaid Lord the King in 
and for the ſaid county of Norfolk, inhabiting near unto the ſaid hun- 
dred of Grimſboe, according to the form of the ſtatute in ſuch caſes 
made and provided; and the ſaid John Mbitworth upon his ſaid oath 
then ſaid that he did not know either of the ſaid perſons who com- 
mitted the ſaid robbery laſt mentioned, and forty days and upwards 
have paſſed fince the ſaid laſt mentioned robbery was committed, 
and the ſaid public notice thereof given in the ſaid London Gazette, 
and before the iſſuing of the ſaid original writ, yet the ſaid men inha- 
biting within the ſaid hundred of Grimſboe have not hitherto made 
amends to the ſaid Jobn Whitworth for the ſaid laſt mentioned robbery 
nor have taken the bodies of the ſaid laſt mentioned felons, nor the 
body of either of them, but have permitted the ſaid felons, to eſcape, 
in contempt of our ſaid Lord the King, and to the great damage to 
him the ſaid Jobn Whitworth and againſt the form of the ſtatute 
in ſuch caſes made and provided, whereby the ſaid Jeb faith that, 
he is injured, and hath damage to the value of one hundred and 


fifty pounds; and thereupon he brings ſuit. 


And the ſaid men inhabiting the hundred of Grime aforeſiid 


by Robert Moxen their attorney come and defend the force and in- 


when, Sc. and all contempt, and whatſoever, Sc. and i 


that they are in no wiſe guilty of the premiſſes above laid their 
charge, 
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harge againſt the form of the ſaid ſtatues, as the aforeſaid John 
Whitworth, who as well, &c. above complains againſt them ; and 
of this they put themſelves upon the country, and the ſaid Jobn 


likewiſe, f 


At the trial of this cauſe the following caſe was made for the opi- 
nion of the court of Common Pleas 


Hilary Term 
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Whitworth qui tam, &c. ver/%5 The hundred of Grim- 
ſhoc in Norfolk. C. B. | 


es N an action upon the ſtatutes of hue and cry, wherein the Hue and cry. 
th 1 plaintiff obtained a verdict for 85 J. 165. 9 d. damages and 
n El 204. coſts at Noro ſummer aſſiſes 1759. on the ĩſſue tried 
ls before Mr. Juſtice Deuiſon, ſubject to the opinion of the court 
d, upon the following caſe. 
7 
; Upon evidence it appeared that on the 14th of February 17 59. Caſe for the 
le about half an hour after four o'clock in the afternoon, the plaintiff Pinion of che 
y ſt out on horſeback from Brandon in Suffe!k for Weft Wynch near -_ 
e Lym in Nerfelt, and after having paſſed through Meeting, (a vil- 
, lage about a mile from Brandon) and gone about two miles beyond 
0 Meeting, he was ſtopped on the highway in the evening while it 
e was light about five o Clock, by two men on foot in ſailors habits, 
, unknown to plaintiff, who had large clubs in their hands, one of 
0 which men caught hold of plaintiff's horſe's bridle, and demanded 
his money, and on plaintiff's ſtriking him with the great end of his 
whip, he fell down with his arms entangled in the bridle, and the 
G horſe fell down, upon which the other man (being the talleſt) then 
knocked plaintiff off his horſe with a club, and gave him ſeveral 
; blows on the head, which ſtunn'd him for ſome time, and then the 
; fad two men robbed him of 82 J. 125. 9 d. in money, conſiſting 
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of 365. pieces, moidores, half moidores, 185. pieces, guineas, and 
half guineas, in three canvas bags or purſes, and ſome looſe money 
amounting to 3s. 6 d. in ſilver, and ſome halfpence, and alſo of 
ſome other money as hereafter mentioned, and alſo of the ſaid three 
canvas bags or purſes and a filver watch, the maker's name Clay, 
London, but the number forgotten, and the point-of the hour hand 
was broke off, to which was affixed a black ribband and a watch, 
key; that one of the ſaid three bags or purſes was a double bag 
or purſe, and that part of the ſaid money was at one end of 
it, and that the other end was quite worn through, and had 3 
hole in it; that one of the ſaid men was tall and luſty, had a 
brown woollen cap or bonnet on, and a blue jacket, was of a ireſh 
complexion, had particular large red eye brows and full ruddy 
cheeks, by either of which plaintiff thinks he could have known 
him from any other perſon; that the other was a middle ſized man 
of a dark complexion, had on a narrow cut brimed hat bound round 
with black ferret, and a blue jacket, that they turn'd his horſe looſe, 
and went off towards Hockwold with Wilton; that he followed his 
horſe to Methwould Lodge, being about a mile from the place where 
the robbery was committed, and which is in the parith of Meth- 
would, and about a mile from the town of Methwould in the road 
from Weeting to Weſt Wynch, but being much bruiſed and weal; 
through loſs of blood, he was half an hour in getting there; and 
that at the ſaid lodge he gave notice to Thomas Hepworth, (wholived 
there, and who from the deſcription given by the plaintiff ſaid he 
had ſeen the robbers that day in the way to Brandon) and ſeveral 
other perſons then aſſembled there, of the ſaid robbery, and deſired 
ſome of the ſaid perions to purſue the robbers, but that no body 
cared to go as the night was coming on; that thereupon the {aid 
Thomas Hepworth helped him to his horſe, and adviſed him to go to 
Methweould, (being then the neareſt village or town) which is about 
a mile further on towards Vet Myncb, and get people to go after 
the robbers, but that the plaintiff knowing Mr. Ofdorn Denton, ſen. 
of Weeting, whom he knew to be an active man, turned back and 
went to Meeting with Oſborne Denton, jun. his ſon and ſome other 
perſons who were at Merhwould Lodge, but that Oſborn Denton, je". 
not being at home, he there called at two alchoufes, and told le- 
veral people of the robbery, as ſet forth in the Gazette. 


That it appeared in evidence there were two conſtables in Weet- 
ing living near the road fide where plaintiff paſſed, but that he did 
not give any notice of the robbery to either of them, nor leave any 
notice thereof in writing at either of their houſes, but the plaintit 
did not know nor had been informed that there were ſuch con- 
ſtables till after he arrived at Lynn the day afterwards; that from 
Weeting he went immediately back to Brandon, the next parilb to, 
and about a mile from Meeting, and arrived there much diſorder 


with his wounds, loſs of blood and fatigue, at the Chequer inn, be- 
tween 
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tween 6 and 7 O clock that night, and immediately told one Jobn 
Hallam of the robbery, and ordered him to go and purſue the 
robbers, and take what method he could to apprehend them, at his 
expence ; that thereupon Hotbam, with a ſoldier who was fur- 
niſhed with a horſe by plaintiff for that purpoſe, and who is now on 
duty in the army, went to Meeting, Wilton, Hockwold and Feltwell, 
and ſearched about thoſe towns for the robbers, but could not find 
them; that when Ho»4ham was at Feltwell, which is five miles from 
Brandon, and not before, he inquired for and told one Ambroſe 
WViiteman, the conſtable of that pariſh, of the robbery in the man- 
ner deſcribed in the Gazette, and alſo that immediately after plain- 
tiff's arrival at Brandon, he ſent one John Brown, the hoſtler of 
the ſaid inn, for John Newton, one of the conſtables of Brandon, 
to inform him of the robbery; that the ſaid Brown went to the 
{id conſtable's houſe and called at the window, and aſked for the 
faid Jobn Newton ; that a perſon, whom by the voice he took to be 
2 woman from within the ſaid houſe, aſked what he wanted with 
him, to which the ſaid Brown anſwered, <* I want to tell him that 
« 7gbn the drover (who was known to Newton) has been robbed, 
and wants him; and thereupon the faid perſon within replied 
that the ſaid Newton was not at home; that the ſaid Brown returned 
and told plaintiff that Newton the conſtable was not at home; that 
plaintiff did not inquire for any other conſtable of Brandon, though 
thete was another conſtable of that town, (one Secter) but who 
had never acted in his office, and the plaintiff was not informed of 
him till the next morning; that the plaintiff being that morning 
about ſeven o'clock at the furgeon's who dreſſed his wounds, New- 
tin the conſtable came to him and told him that he had heard that 
the plaintiff had been robbed, and had feat for him (Newton) the 
night before, and was ſorry he was not at home; that thereupon 
plaintiff gave Newton an account of the robbery as in the Gazette 
that that morning in order to make out the exact ſum he was robbed 
of, he not being able to write or read, ſent for one Mr. John Brew- 
ſer to reckon up his money (from his written accounts or marks) 
and on ſuch reckoning he found that he had been robbed of 
v2/, 125. 9d. but that two days afterwards and before the notice 
in the Gazezte, upon further recollection plaintiff diſcovered that he 
had been robbed of 2/. 165. in one parcel and 11. 105. in another 
parcel, over and above the ſaid 82/. 12s. gd. which ſums were 
likewiſe contained in the ſaid three canvas bags. That it appeared 
further both from the examination of the plaintiff, and the evidence 
of the two conſtables of Meeting, that if notice on the night of the 
robbery had been given to them thereof in order to make unmediate 
purſuit after the robbers, and it had been known the robbers had 
intended to paſs the river (as the robbers who were on foot made 
their way toward Hoc bei with Wilton, which village is ſo bounded 
by a river that it could not eaſily be got over but by a ferry) there 

was 
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vas great probability that the robbers might have been taken that 
night. | 


That the plaintiff on the 24th of the ſame February publiſhed an 


account of the robbery in the London Gazette in the words and 
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figures following: Notice is hereby given purſuant to an act of 
« parliament made in the Sth year of the reign of his preſent Ma- 


jeſty King George the ſecond, intitled, An act for the amendment 
of the law relating to actions on the ſtatute of bye and cry, That 
Jobn Bitwerth of the pariſh of Y*/# Lynch in the county of 
Mor folk drover, on Tueſday the 13th day of this inſtant February 
1759. about five of the clock in the afternoon of the ſame dar 
on the King's highway leading from Weeting to Methenld in the 
ſaid county, between the 82d and 83d mile ſtones in the high 
road leading from London to Lynn in the hundred of Grin, 
in the pariſh of Hoiwould with Milton, or Feltwell (but the ſaid 
7ct-a rather thinks it in the pariſh of Feltwell, being ſo lately in- 
formed) in the ſaid county of Norfolk, was aſſaulted, wounded, 
ſtopped and robbed by two men on foot unknown to the ſaid 
Toba Witworth in ſailors dreſſes, one whereof was a tall lulty 
man of a freſh complexion, had a brown woollen cap or bonnet 
on, and a blue jacket; and the other a middle ſized man of x 
dark complection, wearing a ſmall brimed hat and a blue jacket, 
who took from the ſaid J Witworih 821, 125. 9d. in money, 
moſt part whereof was in guineas, the reſt in Portugal pieces, 
ſome filver, and ſome halfpence, and three canvas bags or purſes, 
in which was contained all the ſaid money except ſome filver and 
halfpence, which were looſe in his pocket, and alſo a filver 
watch, the maker's name Clay, London, to the beſt of the (aid 
on Hhitwortb's remembrance, number forgot, but the point cf 
the hour hand was broken off, with a black ribband and the 
watch key, and then they made off towards Hockwold with Wil- 
ten aforeſaid towards Linden, and by the deſcription the ſaid Jen 
Mliteocrth received afterwards by inquiring believes they wet 
for London.” 


The plaintiff was examined, gave bond, and commenced his 


action within the time limited by law, and neither of the felons 
have ſince been apprehended. 


The queſtions reſerved ſor the conſideration of the court are, 


1/7, Whether there was ſufficient notice given of this robbery to 
enable plaintiff to maintain his action? 


24. Whether the perſons who commited the robbery, and the 


money and things of which the plaintiff was robbed, wer 
ſutticiently deſcribed in the Gazette ? Thi 
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Thi caſe was argued in this term by Hewitt the King's ſerjeant 
AL plaintiff, and ſerjeant Fofter for the defendants. 


1. It was inſiſted for the plaintiff, that conſidering the miſerable 
ſſtuation he was in, after the robbery, he, with as much convenient 
ſpecd as might be, gave notice of the robbery both to the inhabi- 
tants of a village near the place where the robbery was commit- 
ted, and alſo to a conſtable of the hundred of Grimſboe, according 
to the ſtatutes of 27 Eliz. c. 13. /. 11. and of the 8 Gee. 2. c. 16. 
{ 1. And toſhew what notice was ſufficient for plaintiff to ground 
his action upon, were cited 4 Leon. 18, 19. pl. 63. Ney 155, 156. 
March 10 p. 28. 2 Sid. 45. 1 Show. 94. And to ſhew what is 
a good notice within the fat. 8 Geo. 2. c. 16. cited 2 Stra. 1170. 
24ly, It was argued for the plaintiff, that the felons, the time, place, 
and the goods and effects, were ſufficiently deſcribed in the Gazette. 


For the defendant it was inſiſted, that the whole ſum whereof the 
defendant was robbed was not mentioned in the Gazette; and 2dly, 
that a very material deſcription of one of the robbers whoſe eye- 
brows were ſworn to be red (on the trial) was not taken notice 
of in the Gazette, which was much inſiſted upon by ſerjeant 
Fifter as moſt material for the defendant; and of that opinion was 
the court, and gave judgment for the defendant. 


Sandford verſus Rogers, Eſq; C. B. 


HIS was an action upon the caſe upon promiſes. The de- Nl tie te- = 
fendant pleaded a recovery in B.R in bar; the plaintiff re- cord is replied | 
plied nl tie record & hoc paratus eſt verificare, &c. the defendant - — — 
demurred, and ſhewed for ſpecial cauſe that the averment in the re- B. R and | 
plication was ill. . concludes | 
with an aver- 
ment, and | 


Pole for the defendant inſiſted that, when the plaintiff had replied good. 
ml tiel record, there was a compleat ifſue joined, and that it ought to 
have concluded with giving a day to the defendant to produce the 
record, and not with an averment, and this being ſhewn for cauſe 
of demurrer the replication is bad; and to prove this cited 1 Barnes 
240. and Cooke's Practice in C. B. 56. as directly in point; and ſaid 
that unneceſſary prolixity in pleadings was to be diſcountenanced; | 
that this was the ſame thing in effect as if a defendant was to plead 
the general iſſue, and conclude with an averment inſtead of going 
to the country, 


Hewitt for the plaintiff. The law of pleading is to be determined 
by precedents, and therefore I have looked into the books of en- 


tries. which muſt govern, or the rules of pleading will be at ſea. 
PART II. Gg In 
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2 Sho. 77. 7, 
Skin, 83. 


In Lily's Entries, fo, 7, 182, 393, 404, 473» 498. the plea or re. 
plication of nul tel record is concluded with an averment; ſo ; 
2 Lutw. 945. and the precedents are uniformly ſo, where the record 
pleaded is of another court; but where it is of a record of the ſame 
court, I do own there are ſome precedents where the conclufion is 
to the record, and not with an averment. 1 £9. Raym. 550. Cremer 
verſus Wickett, Carthew 517. S. C. and vide Carth. 517. Dyer 227 
228. 3 Lev. 243. 2 Salk. 566. Moor verſus the Bail of Garras 
Hence it appears that the precedents are in favour of the concluſion 
with an averment when the record pleaded is of another court 
Neta; The caſe in Ccoke's book, does not ſay whether the record 
pleaded was of this, or another court; and in anſwer to 1 Barns 


240. he cited Comyns 533. Newbury verſus Strudwick. 


Poole in reply. Many precedents have been cited, which are cer- 
tainly ſo, as my brother Heroitt has ſaid; but ſurely there are an 
infinite number of precedents in the books which at this time would 
be held very ill, as in trover a variety of ſpecial pleas may be 
found, which now would be very bad, and held to amount to the 
general iſſue: What I rely upon is, that there was a compleat iſſue 


without any rejoinder, 


The court (abſente C. J.) were of opinion that the replication 
was very well, eſpecially as this was a record of another court; and 


ſeemed to think that either way was well enough. 


Judgment for the plaintiff, 


28 J wk derare. GR __- 


HIS was an action of ſlander, upon ſeveral ſets of words 

ſpoke by the defendant of the plaintiff; verdict for the 
plaintiff upon the firſt and fifth ſets of words, damages 40s. The 
firſt ſet were theſe, That rogue Jo. Tindall (meaning the plaintiff 
that ſet the houſe on fire, (meaning the ſummer-houſe that was 
burnt in the occupation of one Mr. Cotton) and if any body will 
give me charge of him, I will carry him to New Priſon, —The filth 
ſet of words were theſe: Fo. Tindall (meaning the plaintif) Je 


the houſe on fire, (meaning the ſame houſe). 


It was now moved in arreſt of judgment that the latter ſet of 
words were not actionable, for that every count in a declaration 1s 
a ſubſtantive count, and the innuendo (meaning the ſame houſe) 
ſhall not relate to the ſummer-houſe mentioned in the firſt ſet of 


words. 
5 | Per 
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per curiam Although the latter ſet of words be not of them- 
{elves actionable, yet they ſhall have relation to the former ſet; and 
we muſt take them to have been ſpoken malicicuſiy, as the jury 
have found for the plaintiff, 


judgment for plaintiff, Davy for the defendant, Nares for the 
plaintiff. 


Watts plaintiff Birkett deforcient. C. B. 


HIS fine was ſet aſide and vacated after it had paſſed all the Conufor dies 


offices and was compleated, becauſe the conuſor died before Þ*fore the re- 


the return of the writ of covenant, as appeared to the court upon „nt of cove- 


affidavits Per curiam, The crown has a right to the poſtfine at the nant. 


return of the writ of covenant, and not before, and the poſtfine is _ 40% 


for licence to accord, and is the King's ſilver ; the prefine is not the By. 246. 


no | ing” id The poſt fi 
King's filver, ſo that as the King's filver became due and was paid < 4 — — 


after the death of the conuſor, the fine is void; and therefore ;1,., ad the 


though it has paſſed through all the offices we will ſet it aſide, and prefine is nor. 
not put the parties to the trouble and expence of a writ of error. 
Vide Barnes's Supplemt. 32. Barber verſus Nunn. 


Holdfaft ver/us Morris. C. B. 


HIS was an action of treſpaſs brought againſt the tenant in In an adtion 
for the meſne 


poſſeſſion for the meſne profits (after a judgment againſt the profis after a 
caſual_ejeQor); for it was lately reſolved Þy all the —— that recovery in 
this action lies for the meſne profits from the time the tenant in poſ- emen de- 
oihon b x Coke lite oe h h ch zue e en 
ton has notice of the leſſor's title, though the tenant lets judg- not pay mo- 
ment go by default, and his name does not appear in the record of rey mio court 


the judgment againſt the caſual ejector 


Now it was moved by ſerjeant Hewitt for the defendant for leave 
to pay a ſum of money into court, who compared this action to an 
action on the caſe for the uſe and occupation, in which action 
money may be paid into court. Sed per totam curiam, Ihis is treſ- 
paſs for a fortious occupation, but the action on the caſe is upon a 
contract either expreſſed or implied, and denied the motion; and it 
was ſaid the like motion had been lately denied in B. R. 
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Bayley ver/us The Univerſity of Oxford. C. B. 


i a HE queſtion in this caſe was, whether a c:mmon recovery 
a ſuffered of an advow/on in groſs, and one acre of land on 
groſs and one a writ of entry ſur diſſei/in in le poſt, was good in point 
—— of law; upon ſearching for precedents, ſixteen were 
Entry fur dif. found where recoveries of advowſons in groſs, and a little land had 
ſeilin in le been ſuffered upon writs of entry ſur diſſeiſin in le poſt, and no 
Polt, is good; ſe was to be found where ſuch a recovery was ever held bad; 
and Dormer's caſe is in point. And the court refuſed to hear any 
argument againſt this recovery; and ſaid, that if this was res integra, 

it might not be right (perhaps,) yet quod fiert non debuit fattum 

PN valet. And the court gave judgment for the plaintiff, vz, that the 


recovery was good, without argument. 


Cooper verſus Sherbrooke, Viq; in replevin. C. B. 


Nonſuit in HIS was judgment of nonſuit for want of a declaration, 
— and a writ de retorno babendo was awarded the 12th of 79 


— — 1759. On the 2d of October following the plaintiff ſued out a writ 
of inquiry af- of ſecond deliverance, and afterwards the avowant executed a writ of 
moved by Hewitt and Day 


1 inquiry of damages; and now it was 
verance, and ſerjeants for the plaintiff, that the writ of inquiry was ſuperſeded 
ood. by the ſuing out the writ of ſecond deliverance; but upon ſhewing 

cauſe, it was anſwered by Whitaker and Nares, ſerjeants for the 
| avowant, that although a writ de retorno habendo was awarded 
| (which is the common courſe in the caſe cf a judgment of nonſui 
in replevin,) yet by the fat. 17 Car. 2. c. 7. the avowant had hi 
| election to ſue out a writ of inquiry of damages to recover agaialt 
6 plaintiffthe arrearages of rent, and that although a writ of ſecond 
deliverance is a ſupefſedeas to the writ de retorno habendo, yet it i 
not a uferſedeas to the writ of inquiry, agreeable to the note 1 
Palm. 403. and of that opinion was the whole court, and diſ- 
charged ths rule to ſhew cauſe why the writ of inquiry and the 


inquiſition taken thereon ſhould not be {uperieded. And 


a. 


— 
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and Hathurſ Juſtice ſaid, that by the ſtat. 17 Car. 2. the legiſ- 
ute intended that the proceeding upon that ſtatute by writ of in- 
curry fiert facias, and elegit, ſhould be final for the avowant to re- 
cover his damages, and that the plaintiff was to keep his cattle, not- 
withſtanding the courſe of awarding a writ de retorno habendo, which 
iz aright judgment; for the ſtatute hath not altered the judgment 
at common law, but only gives a farther remedy to the avowant. 
Vide Carth. 253. Baker v. Lade, 1 Salk. gs. Latch 72. and F. N. 
B. 156. margine. Quare, Whether the writ of ſecond deliverance 


in this caſe is not taken away by the ſtatute? 


Lowfield ver/us Jackſon. , C. B. 


HE plaintiff declared incovenant of laſt term; the defendant Practice. 
obtained a Judge's order for three weeks time to plead, and 1 
on the firſt of March laſt obtained another order for one week's plead ic. 
ſurther time upon pleading ifſuably and taking ſhort notice of trial ſuably ty an 
for the then next aſſiſes if neceſſary; the defendant pleaded a reco- = 22 
rery in another court, whereupon the plaintiff ſigned judgment; * 
and now it was moved to ſet aſide the judgment by ſerjeant Davy 
who inſiſted that the defendant had complied with the terms of the 
Judge's order, and that this was an iſſuable plea, But per curiam, 
although this be an iſſuable plea within the letter of the Judge's 
order (yet it .$ not ſuch within the true intent and meaning of it, 
which was to ſpeed the plaintiff in the trial of his cauſe by the 
country), and although we will ſet aſide the judgment, and the 
plaintiff (hall reply 7:4! tiel record, yet if it be not produced within 
the proper time there ſhall be judgment for the plaintiff, and the 
defendant ſhall be bound to take ſhort notice of executing a writ of 
inquiry within the preſent term. Hewitt ſerjeant for the plaintiff, 


/redreſday zoth April, being the 8th day in term. 


A:kinſon ver/us Taylor. C. B. 


T was moved to ſet aſide a capias ad reſpondendum, becauſe there p,,gice, 
was not 15 days between the tete and return thereof; to this it Hh muſt 
was anſwered, that it is error, (if any thing) and not an irregularity; e. 5 9423 
to prove which ited 5 | A between the 
bt ich was cited 1 Barnes 295 W:Uliams verſus Foulkner tele ard re- 
ut per curiam, This caſe was over-ruled, and the capias ſet aſide, turn of a ca- 


but without coils, pias ad te- 
{pondendum. 


Parr II. Repping- 


— "EIS 
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Reppington executor verſus the Guardians and Goyer. 
nors of Tamworth School. 


Declaration in I N quare impedit of a donative vicarage, the defendant craved 

quare fo pedit I cyer of the original writ, which he ſet forth in his plea, and 

amended. l plea, an 
ſhewed a variance between the writ and the count; and now it was 
moved for leave to amend the declaration, which was granted on 
payment of coſts, and the defendant is to plead de novo. Hewitt 


for plaintiff, Poole for defendant. 


Robins widow verſus Crutchley and his wife and ano- 
ther in dower 


Entred among the pleas of land of this term. Roll 44 


Declaration in $/afford/hire, ANN Robins widow, who was the wife of Jun 
| _ to wit. A Robins, Eſq; deceaſed, by Thomas Vaughan 15 at- 


torney, demandeth againſt Brocke Crutchley, Catharine his wife, and 
Jane Robins ſpinſter, the third part of thirty meſſuages, fifty barns, 
fifty ſtables, thirty orchards, thirty gardens, three hundred acres of 
land, two hundred actes of meadow and three hundred acres of 
paſture and common of paſture with the appurtenances in Bun, 
Wolverhampton and Willen-ha!l in the ſaid county of Stafford, and 
alſo the third part of nine coal mines in Bifton, Waolverhamptmn 
and Willen-hall aforeſaid, as her dower of the endowment of the 
ſaid Fobn Robins heretofore her huſband, by writ of our Lord the 
King of dower whereof the hath nothing, &c. 


And the ſaid Frocke, Catharine his wife and Jane by Robert Par 
doe their attorney come and ſay, that the ſaid Ann ought to haye 
her dower in this behalf, as having been the wife of the ſaid Jh 
iſt, Ne un- Robins deceaſed, becauſe they ſay that the ſaid Ann never was 2c- 
ques accouple. coupled to the ſaid John Robins deceaſed, in lawful matrimony; and 

this the ſaid Brooke, Catharine and Fane are ready to verify; where- 
fore they pray judgment if the ſaid Ann ought to have her dower 
of the tenements, common of paſture and mines aforeſaid ; and the 
ſaid Brooke, Catharine his wife and Jane for further plea in bar by 
leave of the court here for this purpoſe firſt had and obtained, ac- 
cording to the form of the ſtatute in ſuch caſe lately made and pro- 
2d Pleane vided, ſay, that the ſaid Ann ought not to have her dower of the 
unques ſeiſie tenements common of paſture and mines aforeſaid, with the ap- 
* purtenances, of the endowment of the ſaid 7% Robins deceaſed, 
becauſe they ſay that the ſaid 7h Robins deceaſed, neither on the 
a 


Plea, 


day 


— 
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day on which he is above ſuppoſed to have eſpouſed the ſaid Aun 
nor at any time afterwards, was ſeiſed of the tenements, common 
of paſtute and mines aforeſaid, with the appurtenances, whereof, 
Ge. of ſuch eſtate whereby he could thereof endow the ſaid Ann; 
and of this they put themſelves upon the country. 


And the ſaid Ann faith that as to the ſaid plea of the ſaid Brooke, Replication 
Catharine his wife and Jane by them firſt above pleaded in bar, manage 
ſhe the ſaid Ann, by reaſon of any thing in that plea above alledged court of 
ought not to be barred from having her dower aforeſaid, as not Arches, that 
having been the wife of the ſaid Jobn Robins, becauſe ſhe faith that — —— 
heretofore, to wit, on the twelfth day of February in the year of wife and is 
our Lord :754. in the court Chriſtian held at Lztchfield in the — 9 he 
county of Stafford, before the worſhipful Richard Smalbrocke, doctor — 
of laus, official principal of the right reverend father in God Fre- 
drick by divine permiſſion Lord biſhop of Litchfield and Coventry, 
one Sir Viliam Wolſeley, Bart, did implead the ſaid Ann in a cauſe 
of divorce by reaſon of adultery, and did then and there in the ſaid 
court Chriſtian exhibit a libel againſt the ſaid Ann, thereby charging 
and alledging that the ſaid Ann was the wife of him the faid Sir 
William Welſcley, and thereby alſo charging and alledging that ſhe 
the ſaid Ann had committed adultery with the ſaid Fobn Robins 
after ſhe was the wife of him the faid Sir Wilkam Wolſeley, and the 
faid Sir Milliam M olſeley did by his ſaid libel, amongſt other things, 
pray that the ſaid Ann might be divorced from him as his wife 
from bed and board and mutual cohabitation, by reaſon of adultery 
with him the ſaid John Robins; to which ſaid libel ſhe the ſaid Ann 
did plead in bar, that ſhe was the lawful wife of him the ſaid John 
Robins, and not the wife of the ſaid Sir William Wolſeley, and that 
the was lawfully married to him the ſaid Fobn Robins according to 
the rites and ceremonies of the church of England on the 16th day 
of June 1 52. in the pariſh church of Caſtle in the county of Staf- 

fird, and by her ſaid plea in bar did pray, amongſt other things, 
that ſhe might be decreed and pronounced to be the lawful wife of 
him the ſaid Jahn Robins, and to have been lawfully married to 
him on the taid 16th day of © wne 1752. and ſuch proceedings were 
had upon the 1aid libel and plea in bar; that afterwards and before 
any definitive ſentence was pronounced in the ſaid court Chriſtian of 
the ſaid biſhop of Litchfield and Coventry, to wit, on the 24th day 
of une in the year of our Lord 1754. the ſaid cauſe was removed 
into the Arches court of Canterbury before Sir George Lee, Knt. 
doctor of laws, official principal of the ſaid court of Arches, by 
proper and legal preceſs which iſſued out of the ſaid court of Arches 
for that purpoſe upon the appeal, and at the inſtance of her the ſaid 
aun, but before any definitive ſentence or judgment was given or 
pronounced in the ſaid caute by the ſaid court of -\rches, to wit, on 
the 31ſt day of December in the year of our Lord 1754. he the ſaid 

1 Jobn 
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John Robins died, to wit, at Stafford in the county aforeſaid; and 
afterwards, to wit, on the firſt day of December in the year of our 
Lord 1757. the ſaid cauſe came on to be heard, and the queſtion 
put in iſſue by the ſaid plea, whether ſhe the ſaid Ann had been 
the lawful wife and was then the widow of him the ſaid jaln 
Robins, came on to be determined by the ſaid court of Arches; and 
the ſaid Sir George Lec, judge of the ſaid court, did on the firſt day 
of December in the year of our Lord 1757. upon full evidence and 
hearing of advocates and proctors on both fides, by his interlocutory 
decree having the form of a definitive ſentence, pronounce, decree 
and declare, that ſhe the ſaid Ann had been the wife, and then was 
the widow of him the ſaid o Robins, and was lawfully married 
to him on the 16th day of June 1752. to wit, at the pariſh church 
of Caſtle in the ſaid county of Stafford, which ſaid ſentence is in full 


force and effect, not reverſed, vac ted or otherwiſe annulled, as by 


the ſaid proceedings and ſentence remaining in the ſaid court of 
Arches at Doctors Commons in the city of London may more fully and 
at large appear; and the ſaid Ann doth aver that the ſaid court of 


Arches had full juriſdiction of the ſaid cauſe, and that the ſaid ſen- 
tence was fairly and juſtly obtained upon full evidence, and upon 
hearing of advocates and proctors on both ſides; and the ſaid An 


doth aver that Ann Rebins, mentioned in the faid libel fo exhibited 
by the ſaid Sir William Wo/tley againit the ſaid nn as aforeſaid, 
and the ſaid Ann, the now demandant in this action, are one and 
the ſame perſon, and not different perſons; and that the ſaid Jeb 
R:bins, mentioned in the ſaid libel, and alſo named in the aid 
ſentence of the ſaid court of Arches, and the ſaid 7%, Robins, the 
huſband of the ſaid Ann in the ſaid declaration mentioned, is one 
and the ſame perton, and not different perſons ; and this the ſaid 
Ann is ready to verify; and therefore prays judgment for her dower 
aforeſaid, and if the ſaid ſentence can be gainſaid ; and whether the 
ſaid Brooke, Catharine his wife and Fane are not eſtopped by the {aid 
ſentence to ſay that ſhe the ſaid Ann was never accoupled to the 
ſaid Jobn Rolins in lawful matrimony ; and as to the ſaid plea of 
the ſaid Erecꝶe, Catharine his wife and Jane by them ſecondly above 

leaded in bar, whereof they put themiclves upon the country, 
the the ſaid un doth ſo likewiie. 


And the ſaid Brocke, Catharine his wife and Jane, as to the faid 
plea of the faid Ayr above in reply pleaded to the ſaid plea of the 
ſaid Brooke, Catharine his wife and Jane by them firſt above pleaded 
in bar, ſay, that the ſaid plea in manner and form as the ſame 1s 
above picaded by way of reply, and the matters therein contained, 
are not ſufficient in law for the ſaid Ann to have her dower of the 
tenements, common of paſture and mines aforeiaid in this behalf, as 
having been the wife of the ſaid John Robins deceaſed, to which plea 
in manner and form aforeſaid above pleaded by way of reply om 

; the 
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the ſaid Brooke, Catharine his wife and Jane need not, nor are they 
obliged by the law of the land to anſwer thereto; and this they 
are ready to verify; wherefore for want of a ſufficient replication in 
this behalf the ſaid Brooke, Catharine his wife and Jane, as before, 

ray judgment if the ſaid Ann ought to have her dower of the tene- 
ments, common of paſture and mines aforeſaid. 


And the ſaid Ann, ſince that ſhe hath above by replying to the 1,;ager ; 

lex of the ſaid Brooke, Catharine his wife and Jane fi above — 
pleaded alledged ſufficient matter in law to have her dower aforeſaid, 
zs having been the wife of the ſaid John Rebins, which ſaid matter 
ſhe is ready to verify, and which ſaid replication and the matter 
therein contained, the ſaid Brook», Catharine his wife and Jane have 
not denied, nor in any wiſe anſwered thereto, but the verification 
thereof to admit do wholly refuſe, prays judgment for her dower 
aforeſaid to be adjudged to her, &c, And becauſe the juſtices here Curia adviſare 
will adviſe amongſt themſelves of and upon the premiſſes, whereon vl on the 
the ſaid parties have put themſelves upon the judgment of the court 2440 
before they give their judgment thereon, day is given unto the ſaid 

arties here until the morrow of the Aſcenſion of our Lord, to 
hear their judgment of and concerning the ſaid premiſſes, for that 
the ſaid juſtices here are not yet adviſed thereof, &c. And as to 
the trying of the ſaid iſſue above joined between the ſaid parties to 
be tried by the country, the ſheriff is commanded to cauſe to come Af 2 
here on the ſame day twelve, &c. by whom, &c. and who neither — 
Ec. to recognizance, &c. becauſe as well, Sc. At which day here to thecounty. 
come as well the ſaid Ann Robins by her attorney aforeſaid as the 
ſaid Brooke, Catharine his wife and Fane by their ſaid attorney, and Vicecomes 
the ſheriff did nothing upon the ſaid writ, nor did he ſend back angie 
the ſame: And becauſe the juſtices here will further adviſe amongſt . 
themſelves of and concerning the premiſſes whereon the ſaid par- Ulteriuscon- 
ties have put themſelves upon the judgment of the court before — — 
they give their judgment thereon, further day is therefore given to 288 
the parties aforeſaid here until on the octave of the holy Trinity, to 
hear their judgment of and concerning the premiſſes, for that the 
laid juſtices here are not yet adviſed thereof, &c. And as to trying Alias ve. ſa, 
the iſſue aforeſaid above joined between the parties aforeſaid to be . 
tried by the country, the ſheriff, as before, is commanded that he 
cauſe to come here on the ſame day twelve, &c to recognize in 
form as aforeſaid; at which day here come as well the ſaid Ann by 
her attorney aforeſaid, as the ſaid Brooke, Catharine his wife and 
/one by their ſaid attorney, and the ſheriff did nothing upon the 
laſt mentioned writ, nor did he ſend back the ſame; whereupon Judgment for 
the premiſes aforeſaid whereon the parties aforeſaid have put them- tbe defendant 
{c]ves on the judgment of the court here having been ſeen, and by an _—_ 
* Juſtices here fully underſtood, and mature deliberation being _ 

NN had, for that it appears to the juſtices here that the ſaid 
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plea of the ſaid Ann Robins above in reply pleaded to the plea of 
the ſaid Brooke, Catharine his wife and Jane, by them firſt above 
leaded in bar, and the matters therein contained, are not ſufficient 
in law for the ſaid Arn to have her dower of the tenements, con. 
mon of paſture and mines aforeſaid ; therefore no reſpect being 
had to the iſſue aforeſaid above joined between the parties aforeſaid 
to be tried by the country, it is conſidered that the aforeſaid Ay 
Robbins take nothing by her writ aforeſaid, but be in mercy for her 
falſe claim thereof; and that the aforeſaid Brooke, Catharine his 
wife and Jane, do recover againſt the ſaid Ann twenty-two pounds 
two ſhillings and three pence, for their coſts and charges by them 
about their defence in this behalf ſuſtained, to the ſaid Brule, 
Catharine his wite and Jane, by the court of our ſaid Lord the 
King now here with their aſſent, according to the form of the ſta- 
tute in ſuch caſe made and provided, adjudged, and that the ſaid 
Brooke, Catharine his wife and Jane, have thereof execution. 


Robins widow verſus Crutchley and his wife and ano- 
. n 


OWER of lands in the county of Stafford; the defendants 

plead two pleas; iſt, Ne unque accouple in loyal matrimonie 
& hoc, Ec. 2dly, Ne unque ſeiſie & de hoc pon ſe ſuper patrian; 
the plaintiff replies to the firſt plea that ſhe ought not to be barred 
of dower, becauſe ſhe ſays that on the 12 Feb. 1754. Sir William 
Walſeley exhibited a libel in the ſpiritual court of Litchfield and 
Coventry againſt her as being his wife, charging therein that ſhe 
had committed adultery with John Robbins, and prayed a divorce 
from her a menſd & tboro, to which libel ſhe pleaded that ſhe was 
the wife of John Robins and not of Sir William Wolſeley, and was 
lawfully married to Robins the 16th of June 1752. and prayed that 
ſhe might be decreed to be the wife of Robins; and before any de- 
finitive ſentence in the court of Lrtchfield and Coventry, vis. the 
24th of June 1754. the cauſe was removed into the court of Arches 
apon the appeal of the ſaid Ann, but before any definitive ſentence 
in the court of Arches, viz. the 31ſt of December 1754. the ſaid 
Jobn Robins died; and afterwards on the 1ſt of December 1757. 
the cauſe was heard in the court of Arches, and upon full evidence 
and hearing advocates and proctors on both ſides, the court decreed 
that the ſaid Ann had been the wife, and then was the widow of 
the ſaid Jobn Robins, and was lawfully married to him on the 16th 
of June 1752. which ſentence is in full force; and the faid Am 
avers that the ſaid court of Arches had full juriſdiction of the caule, 
and that the ſentence was fairly and juſtly obtained upon full evi 
dence, &c. and ſhe further avers that Ann Robins in the libel men- 


tioned, and Ann the now demandant, are one and the fame 5 
0N, 
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ſon, and that John Robins mentioned 'in the libel and ſentence 
Yforeſaid, and Jobn Robins, the huſband of the ſaid An in the de- 
claration mentioned, is one and the ſame perſon; and this ſhe is 
"eady to verify; and therefore prays judgment for her dower, and 
f the ſaid ſentence can be gainſaid, and whether the defendants are 
not eſtopped by the ſentence to ſay that ſhe was never accoupled to 
the ſaid Fobr Robins in lawful matrimony; and as to the ſecond 


plea of ne unque ſeiſie, ſhe the plaintiff joins iſſue to the country. 


The defendants demur to the replication of plaintiff to the plea 
if re unque accouple, and the plaintiff joins in demurrer. 


This caſe upon the demurrer was argued in this preſent term by 
ſerjeant Hewitt for the demandant, and ſerjeant Nares for the te- 


nants. 


It was inſiſted for the demandant that the ſentence pronounced in 
the court of Arches (touching the marriage of the demandant with 
hn Rebins) having a competent juriſdiction of that matter, was 
an abſolute bar to, and concluded all perſons whatſoever to ſay they 
were not lawfully married, until the ſame ſhould be reverſed, and 
notwithſtanding that Robins was not party to the ſuit in the ſpi- 
ritual court; and to- prove that this was the law, cited 4 Rep. 29. 
Bunting's caſe; which was thus: 75 Bunting and Agnes Ading- 
ſeal! contracted matrimony per verba de præſenti, and afterwards 
1 December 1555, Agnes took to huſband Thomas Twede, and af- 
terwards 924 July 1556. John Bunting libelled againſt Agnes upon 
the ſaid contract (without naming her huſband Thomas Twede) for 
a divorce, upon a pre- contract between the ſaid J. Bunting and 
Aenes, whereupon decretum fuit quod prædicta Agnes ſubire ma- 
trinonium cum p- e&fato J. Bunting et inſuper pronunciatum decretum 
et declaratum fuit dictum matrimonium fore nullum, &c. And further 
it was decreed that the ſaid bn and Agnes ſhould intermarry, which 
they did, and had iſſue the plaintiff, (the ſaid Thomas Twede then 
living), And it was adjudged that although Tuede, then being, de 
fate, the huſband of the ſaid Agnes, was not party to the ſaid 
ſuit, nor to the ſentence in the ſpiritual court which diſſolved the 
marriage between him and the ſaid Agnes, but the ſaid Agnes only; 
yet the ſentence againſt the wife only, being but declaratory, was 
good, and ſhould bind the huſband ge facto; and foraſmuch as the 
conuſance of the right of marriage belongs to the ſpiritual court, 
and they have given ſentence in this caſe, the judges of the common 
law ought (although it be againſt the reaſon of our law) to give 
faith and credit to their proceedings and ſentences as conſonant to 
the law of holy church, for cuililet in ſua arte perito eff credendum ; 
and ſo it was adjudged that the plaintiff Bunting was legitimate. 
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In aftize the tenant pleaded baſtardy in the plaintiff, and he eſto 
ped him by reaſon that he was at another time certified Mu lie- by 
the biſhop in a replevin between a ſtranger and the bailiff of the 
plaintiff, who acknowledged the taking in right of the plaintiff, in 
which the bailiff had aid of the now plaintiff, and there was — 
tified Mulier; judgment, &c. and a good eſtoppel, as was adjudged 
there. Bro. Eſtappel, pl. 78. And many other caſes were cited to 
prove that ſentences in the ſpiritual court were binding. 2 Sal. 437, 
3 Mod. 164, 1 Salk. 290. Carth. 226. 2 Stra. 950, 961, 
* pap 155. 2 Lev. 15. and Hatfield and Hatfield, cited in 2 $4 

1. 

: Serjeant Nares for the defendants admitted that a ſentence in 
the ſpiritual court in a cauſe of marriage was concluſive evidence, 
generally ſpeaking ; but inſiſted that matter of evidence cannot be 

leaded but only matter of fact; that the law, in this particular 
caſe, knows of no other trjal of the legality of a marriage beſides 
the biſhop's certificate, and there is no precedent of ſuch a repli- 
cation as this, which attempts to draw the trial ad ahud examen. 
It has been urged that the defendants are concluded or eſtopped by 
this ſentence, but this is no record, the whole of it may be by col- 
luſion, is ſtill liable to be reverſed by a third perſon any ways in- 
tereſted, who was no party to the cauſe even after the concluſion 
of the cauſe. Vide Oughton. Ordo Judic. 28. tit. 14. quod Tertiu 
poteſt intervenire pro intereſſe ſuo; decrees in eccleſiaſtical courts are 
not (even there) conſidered as concluſive, as appears by the ſame 
book, fol. 306. /. 3 & 4. In cauſa matrimoniali non obſtat excepty 
rei adjudicate, vel quid ſententia tranſit in rem judicatam ; quia ſet 
tentia lata, in cauſa matrimoniali, contra matrimonium nunquam tran 


fit in rem judicatam. Et gquoties eccleſia decipitur pronunciando ſen— 


tentiam contra matrimonium, ex novis probationibus (etiam aliquand. 
ex eiſdem) poteft revocari prior ſententia; ſo that Sir William Walſ- 
ley may ſtill controvert the marriage, and the ſpiritual court may 
hereafter reverſe their ſentence for any thing the court here knows, 


And vide Bracton 304. | 


In breaking the caſe upon this firſt argument Willes C. Juſtice ſaid, 
That at firſt he thought this a very plain caſe for the defendants, but 
that now he found there were different opinions about it ; however 
if 10000 great mens opinions were againſt the known law of the 
land, he ſhould pay no regard to them; that he ſhould never be for 
ſetting up the ſpiritual courts above the temporal courts, that no 
determination in the high courts touching lands ſhall bind ſtrangers, 
much leſs ought a ſentence in the ſpiritual court, (to which Mr. 
Robins was no party), to bind his heirs; that this ſentence was no- 
thing like an eſtoppel ; evidence it may be, but nothing elſe; if 
upon an iſſue joined, married or not married, the biſhop had cer- 
tified to us that they were married, there could be no doubt but the 


iſhop' if l. 
biſhop's certificate muſt prevail dir 
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Clive J. There can be no other trial in this caſe but the biſhop's 
certificate, and no method of pleading whatever can ouſt the biſhop 
of his certificate. Robins was no party to the ſuit, and why his 
heirs ſhould be concluded by the ſentence, I cannot conceive ; it 
is mere matter of evidence, which I never thought could be plead- 
ed; this is a replication of evidence, and therefore I think it is bad. 


Bathurſt Juſtice. The caſes cited by brother Hewitt for the de- 
mandant prove nothing more than that the courts of law receive a 
{entence as concluſive evidence; but the biſhop hath an excluſive 
right, and nothing but his certificate can try this matter; whether 
the iiſhop can certify contrary to a ſentence we cannot ſay, for we 
are not competent judges of that matter; the caſe in Bracton makes 
me think we muſt ſend to the biſhop, and whether he is bound by 
the ſentence he knows, beſt. = 


Nel Juſtice of the ſame opinion; but as counſel wete tetained to 
take notes for a ſecond argument, and demandant defired it might 
be debated again, the court deferred giving judgment, and ordered 
an ulterius conctlium. Poſt 127. | | 


Roe on the demiſe of Newman ver/zs Newman. C. B. 


N ejectment; upon a caſe ſtated for the opinion of the court, it copyhotd 
appeared that the place in queſtion was patt of the waſte ground uti be plesd- 
of the manor of Teddington in the county of Middleſex, and that aue - of 
the cuſtom of the manor is, that copyhotd lands ſhall defcend to — and 
the youngeſt ſon, or youngeft brother, and that the lord of the cannot be 
manor in the year 1722. granted the place in queſtion to an an- gef m 
ceſtor of the leſſor of the plaintiff, (who claims as heir in Borough mory. 
Engliſh) to hold according to the cuſtom, &c. but the cafe does 
not ſtate this material fact, viz. that it has time out of mind been 
demiſable by copy of court roll. Upon argaing this caſe the court 
were all clear of opinion, that what was ſlated was only evidence; 
and if it had been ſtated that it was demiſed by the lord ed vi/:n- 
tatem domini ſecundum conſuetudinem manerii tempore E. 3. and that 
it had been granted by copy of court roll ever ſince, it would not 
have been ſufficient, for it muſt be ſtated, or found, or pleaded to 
de demiſeable by copy of court roll time out of mind, or it will not 
be adjudged copyhold ; therefore as the court cannot ſay that this is 
yvold, the plaiatiff has no title, and there muſt be | 


Judgment for the defendant. 
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HFullan d verſus Malken and Briſtow. C.B. 


ap — E B T upon a bond; defendants craved oyer of the condi- 
the plain tion, which was, that if they ſhould indemnify plaimif 
from charges Sc. as to a baſtard child, then the obligation to be void, 
— 2 otherwiſe, Cc. And then plead that the child is an in- 
Plea that the fant in the arms of it's mother, and that defendants while the child 
mother took and mother was with them (which was four days) took care of it 
— and provided for it every thing, but that the mother hath taken away 
Replication the child from defendants, and that the child hath not ſince been 
— it has delivered to them by plaintiff, ef hoc, &c. The plaintiff replies, 
— to that it is true that the child was carried away by the mother, who 
the pariſn, and for ſome time provided for it, but for replication ſays, that it af- 
laintif bas terwards became chargeable to the pariſh, and that the plaintiff has 
to pay. seg been obliged to pay ſuch charges to the pariſh, whereby he is dam- 
nified ; et hoc, c. Defendant's rejoinder, inſiſts that the child was 

an infant under ſeven years of age, and in the keeping of the mo- 

ther, and that it was not in their power to take it from her and 

keep it, ſo as to indemnify plaintiff; to this the plaintiff demurred, 

and ſhewed for cauſe that the rejoinder is argumentative neither 


confeſſes and avoids, or traverſes or denies, and is alſo a departur? 
from the plea. 


The caſe was this; Ann Parker having charged the plaintiff with 
being the father of a baſtard child, he was obliged to give bond to 
indemnify the pariſh; but in order to get rid of the child, and to 
be clear of the pariſh, he paid the defendants 147. in conſideration 
whereof they entred into the ſaid bond to indemnify the plaintif 
againſt all damages, charges, &c. which he might be liable and 
put to on account of the ſaid child. 


Upon arguing this caſe the whole court were clearly of opinion 
that the plea was bad; they ſaid this was a general bond to indem- 


nify the plaintiff, as to the child, againſt all the world; and = 
| ca 
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can plead nothing but one of theſe two things, either that plaintiff 
hath not been damnified, or (in excuſe) if he has been damnified, 
he himſelf was the occafion thereof, neither of which they have 
done; the mother's taking away the child is no excuſe at all. 
Moreover they ſaid, the replication had ſhewn how plaintiff was 
damnified ; and the rejoinder in effect had admitted it, becauſe it 
had not denied it; and they ſaid, we need not in this caſe ſay whe- 
ther the father-or the mother hath a right to have the child while 
under ſeven years of age, becauſe the defendants have bound them- 
ſelres to keep the plaintiff harmleſs againſt all the world; they have 
confeſſed in their plea that they had the child in their keeping, and 
why did they let the mother carry it away; it was the defendants 
own fault, and cannot excuſe them to the plaintiff. Judgment for 


plaintiff, 


N. B. The Ch. Juſtice ſaid he would give no opinion whether 
the father has any power over the child, who is nullius filius; 
Gretius ſays, truly the mother is the only certain parent; and an 
order of juſtices to remove the mother always removes the child. 


Biſcoe, Efq; verſus Kennedy and his wife C. B. 


5 1* debt upon a bond entered into by the wife dum ſola the huſ- hebt upon 2 
c band is gone abroad and outlawed, and the wife although ſhe ap- boad by — 


pears publicly is warved; and now it was moved to ſet aſide the gn 
outlawry againſt the wife, and to reſtore her the goods taken upon þuſbard out- 
the capias utlagatum which are ſworn to be her ſeparate goods; but lawed, and 


f | 8 . her ſeparate 
fer curiam, We muſt take the goods to be the huſband's in point of — is 


law, and if ſhe has any equitable right to them, ſhe mult go to execucion. 
a court of equity. As ſhe appears publicly, ſhe has been wrong- 
fully outlawed, therefore let the rule be abſolute tor ſetting aſide 
the outlawry againſt the wife, and be diſcharged as to the reſtoring 


the goods, Davy for plaintiff, Heuitt for defendant. 


Robins verſus Crutchley and others. C. B. Ante 125. 
1 caſe was again argued this term by ſerjeant Stanniford for Bikop's certi- 


the demandant, and erjeant, Pozle for the tenants; what was beate the only 
urged for the demandant, was, in ſubſtance very much the ſame, — 
with what was ſaid upon the former argument; for the tenants it ec. 
was now ſaid that ne unques accouple, &c. was the general iſſue, to 
which no new matter can be replied; and this was principally relied 
upon by Poole, that there muſt be ſuch a replication as will join 
the iſſue, and the awarding the writ to the biſhop is Joining the 
ſue, Nul tel record is a general iſſue although it concludes with 


an 


——_—. 


128 Trinity Term 33 & 34 Geo. 2. 5 1760. 


* LE 2 


„ *o\. + av wee 


an averment (like this), if it could be tried by the country it mo a 
have concluded to the country. But I do admit that in caſe where 


the biſhop has already certified, ſuch certificate may be replied; 
for to award a ſecond writ tothe biſhop, would be to try the mat. 
ter twice, F. and M. his wife brought 2 writ of account againſt /. 
who pleaded that M. was a nun profeſſed in the order of minors in 
London, and prayed judgment, &c, plaintiffs replied that at ano. 
ther time they the ſaid J. and M. brought a writ of entry againſt 
one B. who alledged that Af. was profeſſed, whereupon a writ if. 
ſued to the biſhop of London, who certified that ſhe was not a nun 
profeſſed, and ſhewed an exemplitication of this record, and pray. 
ed judgment if the defendant ſhall not be eſtopped to ſay that A. 
is profeſſed The defendant ſaid they were ſtrangers to that record; 
but the court ſaid, we cannot ſend to the biſhop to certify to us 
that which already hath been done, and appears to us upon record, 
which is concluſive againſt all. And the court gave judgment for 
the plaintiff, that the defendant ſhould account. Fitz. Abr. tit, 
Efloppe!, pl. 282. This ſhews that the biſhop's certificate is the only 
trial. V. C. and M. his wife brought dower; the tenant pleaded 
that the wife having married A. and while he was living married B, 
of whoſe endowment ſhe now demands, and that A. is ſtill living; 
but the court would not allow this manner of pleading, which was 
an attempt to ouſt the biſhop of his certificate, and to draw it to 


! 


the country, fo the tenant was obliged to plead ze unques accouple, 


Sc. and a writ was awarded to the biſhop. Bro. Dower 54. Many 


more caſes were cited on both ſides, which upon giving judgment 


were laid quite out of the caſe. 


Ld. Ch. Juſtice Vils. I am of opinion that there can be no re- 
plication to a general iſſue to ouit a perſon of his legal trial; here 
the biſhop has the only right of trial by his certificate to this court, 
and if this replication be allowed the biſhop will be ouſted ; a ſen- 
tence in the ſpiritual court is not a record, and if it comes in queſtion 
here muſt be tried by. the country : neither is it final to the parties, 
for (as Oughton ſays rightly) they may at any time apply to have it 
reverſed; but the bithop's certificate is concluſive and final to al 
intents. 


Clive Juſtice. There never was a precedent of ſuch a replication 
as this; I think ne unques accouple in loyal matrimonie is a general 


iſſue, and ſuch a replication as this cannot be allowed, for it endea- 


vours to draw the trial to the country, which the law doth not per- 
mit. I admit that ſentences by proper courts having competent ju- 
riſdiction are conc luſive evidence to every body, but it is well known 
you cannot plead evidence; this is like aul tiel record, which is a ge- 
neral iſſue although it concludes with an averment; to which you 


can reply nothing but babetur tale de recordum. I think the ſentence 
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is nothing but evidence, which may be proper to be laid before the 
biſhop ; and that the tenant muſt have judgment, 


Bathurſt Juſtice. I am of opinion with my Lord and my bro- 
ther, that judgment muſt be for the tenant in this caſe ; but I think 
that although this plea hath been ſaid to be a general iſſue, yet there 
may be ſome caſes where a ſpecial replication to it mult be allowed; 
jn an aſize the tenant pleaded baſtardy in the plaintiff, who by re- 

lication eſtopped him becauſe he was before certified legitimate hy 
the biſhop in a replevin between a ſtranger and the bailiff of the 
laintiff, who acknowledged the taking in right of the plaintiff, in 
which the bailiff had aid of the then plaintiff, and there he was 
certified Mulier, judgment that this was a good gpl. Bro Eftop- 


— 


pel 78, Sed nota, * that replication did not draw the matter to be tried · By the re- 


by any other than the biſhop, but only inſiſted, that the fact had porter. 


already been legally tried and determined that the plaintiff was le- 
gitimate; ſo in the preſent cafe, the demandant might have replied 
that the biſhop had formerly certified to this court that ſhe was 
married to Robins, (if ſhe could ſhew any record of ſuch a certifi- 
cate), which would be an eſtoppel to all mankind to fay ſhe was not 
married to Robins, But a ſentence in the ſpiritual court is not final, 
even in that court; and ſhall this court be bound by a ſentence 
which the ſpiritual court themſelves are not bound by ? 


Ne / Juſtice. I am of the ſame opinion for the tenant; this is a 
new device to alter the legal trial in this caſe, and neither ſide have 
been able to ſhew any precedent like the preſent replication. 

Judgments for the tenants. 
Nita; There are three caſes of trial at law by the biſhop's cer- 


tiicate, and which cannot be tried by the country, v. Marriage, 
baſtardy, and profeſſion of ſome order of religious. 


Roe on the demiſe of Parry ver/zs Hodgſon. C. B. 


Nejectment; upon a caſe ſtated for the opinion of the court the Whether » 


principal queſtion was, whether a leaſe for 21 years made by the 
teſtamentary guardians of an infant Mr. Spencer to Parry was ab- 
ſolutely void, or only voidable; it appeared upon the ſtate of this 


caſe that Mr. Spencer himſelf has done no one act ſince he came of 


ige, either towards eſtabliſhing the leaſe, (ſuppoſing it voidable) or 
to avoid it; upon the firſt argument the court agreed in one point, 
z. that a teſtamentary guardian by ſtatute till an infant was 21 
years of age, and a guardian in ſocage till an infant was 14, were the 
lame; and therefore whatever intereſt the latter had in lands till 
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the infant was 14, the guardian by ſtatute has the ſame until he iz 
21. The Duke of Beaufort againſt Berty, 1 Wms. Rep, 703, 4. But 
as to the main queſtion, whether the Teaſe was void or only void- 
able, they all (except Noe juſtice) doubted much, and gave no 
opinion; the Ch. Juſtice ſeemed inclined to think the leaſe wy; 
void, from what he ſeid. C/ve Juſtice, ſaid he was far from fav. 
ing it was either void or voidable; Pathurſt Juſtice, gave no opi- 
nion, but from what he ſaid he ſeemed to think that, whether the 
leaſe was void or not at firſt, it certainly became void or at an end 
when Mr. Spencer came of age, ſo could not now be a ſublittins 
leaſe to give leſſor of plaintiff title, Noe / Juſtice, was of opinion that 
the leaſe was a good leaſe, and only avoidable by the infant when 
he came of age, and that he might then affirm it if he thought 
fit, but ſaid that he ſhould be very willing and ready to depart from 
this opinion, if he ſhould find he had come into it too readily, 


Ulterius concilium. 
2 42/3 5$W0 Knipe ver/us Palmer. C. B. 
A © 267 
Covenant up- CTION of covenant brought by the plaintiff as committee of 
on a leaſe one Jobn Wright a lunatic, upon covenants in a leaſe made by 
made by the Wh nt, . . . 
committee of the plaintiff as cœmmittee in his own name, and affigns ſeveral 


a lunatic, by breaches ; the defendant pleads n:/ babuit in tenementis; the plain- 
plaintiff a5 he tiff replies the commiſſion of Junacy and proceedings thereupon, 


committee, nf 
will dot lie, demurrer and rejoinder, 


for a commit- 

mee Serjeant Pozle for the defendant, inſiſted that even the King him- 

caſe at law. ſelf, by his prerogative, cannot take the profits of a lunatic's eſtate 
to his own uſe, as was reſolved in Frances's caſe, Moor 4. Where it 
was found by office that William Frances was a lunatic, wherefore 
the King ſeized his lands and his body; and the cuſtody of his per- 
ſon and his lands was committed to one Holmes tor ſo long time a 
he ſhould be a lunatic, to take the profits to his own uſe, rendring 
rent, &c. And in treſpaſs Holmes prayed the aid of the King, et in 
allocatur, becauſe the patent is void, for the King cannot grant the 
lands of a lunatic to another to take the profits to his own uſe, be- 
cauſe the King himſelf is not intitled to them, otherwiſe than to 
ſupport the perſon of the lunatic, his iſſue, wife, and family, and 
to give the ſurpluſage to the lunatic when he recovers his memory; 
but otherwiſe it is of an ideot, for the King there ſhall have the pro- 
fits to his own uſe, making allowance to the ideot for his keeping 
From hence it is clear a committee of a lunatic cannot make a leaſe 
of the lunatic's eſtate ; and ſo is 1 Fern. 262. Foſter v. Mercboit. 
And in Blewit's cafe, Ley 47. it was reſolved by Lord Hobart, and 
Baron Tanfield, that the committees of a lunatic cannot grant any 


copyhold eſtate, for that they themſelves by law have no eſtate + 
| ; the 
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the manor of the lunatic, nor are Lords thereof for the time being, 
dut that the lunatic by his ſteward may grant copyhold eſtates. 
And in Hutt 16. Drury v. Finch, the opinion of the court was, that 
the committee of a Junatic was but as a bailiff, and hath no intereſt, 
but for the profit and benefit of the hunatic, and is as his ſervant; 
and it is contrary to the nature of the committee's authority to have 
an action in his own name, for the intereſt, and eſtate, and all 

wer of ſuits, is remaining in the lunatic. And it was ruled that 
a lunatic ſhall have a quare impedit in his own name, vide Beverlie's 
caſe, 4 Rep. ſee alſo Cox v. Dawſon, Ney 27. to the like purpoſe; 
trom theſe authorities the ferjeant, in the outſet, concluded that the 
Jeaſe was void as the plaintiff had nothing in the land, fo that the 
plea of nil haluit in tenementis Was a good plea, 


Serjeant Hewitt for the plaintiff, argued that the King by the ſta- 
tute of Prerog. Regis, 17 Ed. 2. cap. 10. has a right to take care 
of the lunatic's lands, and conſequently muſt have an authority, or 
intereſt, or both, ſo that ſomething may be made of them for the be- 


- 


nefitof the lunatic, by leaſing the ſame to tenants; otherwiſe the lande 


may lie uncultivated, for in ſome countries, by the cuſtom, no may 


will farm lands for leſs than three years, and here, if the lunatic or 


the committee cannot let for three years, it would be a detriment 
to the lunatic. He ſaid the caſe in 1 Vern. 262. is only a di&ur 
there; but it proves that a committee may make a leaſe by order 
of the court of Chancery, that is to ſay, the King himſelf may do 
it by the mouth of his Chancellor. The defendant has taken and 
accepted a leaſe from the plaintiff, and has held the land two years; 
it is unjuſt in him to ſay to the plaintiff, © 1 own I have held the 
land, but you had no power to demiſe.” Juſtice is therefore 
with us, ſo the court will go as far as they can to give it us. He 
inſiſted that the committee had power to let, but that it was at 
his own peril if he does it without an order of the court of Chan- 
cery, or underlets. 


Lord Ch. Juſtice Villes. The courſe of the court of Chancery 
is, to refer it to a Maſter to conſider and report whether it will 
be for the benefit of the lunatic to make a leaſe ? if it be, the court 
will order that the committee ſhall make a leaſe. 


Serjeant Hewitt proceeded to make a ſecond point; and infiſted 
that as this is an action of covenant founded in contract, the action 
well lies whether the plaintiff had any thing in the land or not, 
and that it may be good as a eontract, although the leaſe be bad; 
and cited Owen 136. 3 Bulſ. 154, 158. | 


IWilles C. Juſtice. But brother! that was a covenant which was 
collateral to the land; and all the covenants in the caſe at bar, 
arc 
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are ſuch as run along with the land, and fo thoſe caſes are not to 
the point in queſtion, 


Hewitt then infiſted, that although this was not a Jeaſe, yet it 
ought to operate as: a /icence to defendant to enjoy, and that the de. 
fendant having enjoyed under this licence, the covenants may ope- 
rate thereupon; and cited 2 Sa. 588, 2 Keb. 8. Hob. $3 
2 Vent. 9g. 1 Salk. 199. And that this is a bad plea in covenant, 


Serjeant Poole in reply. My brother has made two points; 1/, 
He ſays this is a good leaſe. 2dly, If it is not, yet this being an 
action of covenant, it ſhall be conſidered as a licence to enjoy, and 
that nil habuit in tenementis is a bad plea to an action of covenant, 
As to the firſt he ſays, that the authority in Yern. 262. is only 2 
dictum: but I inſiſted that a committee is only a mere bailiff, and 
that whatever is committed to him by the crown is only at the will 
and pleaſure of the crown, ſo that a committee cannot poſſibly be 
more than a bare tenant at will of the crown; and it is well known 
that a tenant at will cannot make a leaſe, and this I very much rely 
upon; it is ſaid by my brother that the crown muſt be conſidered 
as having a power to leaſe by the far. de Præreg. Regis. I think 
the crown has no ſuch power; but that is not the preſent caſe; 
the queſtion now is, whether the committee during the ple.ſure of 
the crown, has power to make a leaſe; 1 have proved he has not, 
But it is objected that this is a bad plea; I fay it is both good law 
and ſenſe, for if it is not in the power of the committee to make 
the leaſe, it is a fraud upon the leſſee, who is liable to be ouitcd, 
Nil habvit, This leaſe is by deed poll, ſo that / habit, c is the proper plea; 
= 2 — if it had been by indenture, the defendant. might have pleaded nn 
Non demifit de miſit. As to the ſecond point, and to the caſes cited to ſupport 
to one by in- it, J anſwer that this action is founded upon covenants that run 
Een along with the land, and if the leaſe be void, the covenants de- 
pending upon the eſtate are gone; what is meant by a licence to 
enjoy I do not well underſtand, when it appears the action is upon 
covenants in a leaſe; and that mi habuit, Cc is a good plea in 
covenant upon a leaſe. 3 Lev. 193. Aylett verſus Willams. 


Ch. Juſtice Willes. I think the leaſe is void, for the committee 
has no legal power to make a leaſe; if this had been a leaſe made 
by order of the court of Chancery, they would have made the de- 
fendant pay coſts; but yet if this had been a leaſe made by their 
order, I tnink it would not have been good at law. I think a 
covenant in the leaſe to do a collateral thing in a leaſe might bind, 
though the plaintiff had no power to make a leaſe, A committee 1s 
certainly no more than a bailif, but whether he could not well co- 
venant that the detendant might hold the land for two years, and 
whether the defendant could not have an action of covenant againſt 


him if he was ouſted, is worth conſidering. 
Cle 
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"(ire Juſtice. 1. The leaſe is certainly void at law. Moor 4. is 
in point 2. Nil habuit, Sc. is a good plea in covenant; as to co- 
venants which run, or do not run with the land, ſee Spenſer's caſe, 

R-p. 16, 17, 18. but all the covenants in this caſe run with the 
and, and the deed being void, all the covenants fall to the ground; 
] have no doubt at all but this is a void leaſe. Though this is a 
deed poll, yet there is a covenant on defendant's part, ſo they are 


the words of the defendant. 


Bathurſt J. I am of opinion the committee has no power to 
make a leaſe The word dimiſit is a covenant in law, and here 
ſeems to be covenants on both fides. Defendant might bring cove- 
nant againſſ plaintiff on the word dimiſit, ſo the ſecond point not 
determined. Ulterius concilum as to ſecond point, 


Memorandum: King George the ſecond died ſuddenly at his palace 
at Ken/mgton on Saturday the 25th day of Occber 1760. about 7 
oclock in the morning; he fell down in his own chamber when 
no perſon was prelent with him, and was heard to fall by the page 
in waiting without. Ut audivi. | 


Hilary Term 


1 Geo. 3. 1761. 


Stackpole verſus Earle, Eſqz C. B. 


N an action upon the caſe upon aſump/it the plaintiff declared, 
That whereas the defendant before and at the time of miking 


the baggage of the port of London, and was greatly deſirous of 
{lling and diſpoſing of his ſaid place, and being to delirous to ſel] 
and diſpoſe of the fame, on the 1 ä 17 8, at Weſtnan- 


at th- defendant's requeſt, would uſe his endeavours to procure, and 
Would procure a proper perſon to purchaſe the ſaid place of the 
defendant, he undertook and promiſed to pay the plaintiff 2/. for 
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— 
every 100 J. that ſuch perſon ſhould give for the purchaſe of th. 
ſaid place; and the plaintiff avers, that confiding in the ſaid de- 
fendant' promiſe and undertaking, afterwards on the ſame day and 
year at We/tnznſter aforeſaid. he at the defendant's requeſt, uſcg hi, 
endeavours to procure, and by means thereof, on the 1/f of Maj 
1758. at Meſminſter, procured one John Gunſton, being a Proper 

erſon to purchaſe of the defendant the ſaid place for 1 2001, and 
that the ſaid Gunſtion did give to the defendant 1200. for the Pur- 
chaſe of the ſaid place, whereby the defendant became liable to pay 
to the plaintiff 24/. for the purchaſe of the ſaid place. There att 
other general counts on af/ump/it for work and labour done, Sc. but 
all that ever the plaintiff did for de'endant was the procuring a pur. 
chaſer for the place. Upon non aſſump/it, the caſe reſerved for the 
opinion of the court was as above ſtated in the declaration, 


Upon debating this caſe at the bar, it was urged by the council 
for the plaintiff, that he was neither a bnyer or ſeiler of the place 
or office, and that what he had done was at the defendant's requeſt, 
and was neither malum in ſe, nor malum probitum, and thereſor: 
he ought to be ſatisfied for his labour and trouble; but the whals 

court were of opinion that it was malum prob bitum, aud within the 
ſtatute of 5 & 6 Ed. 6. cap 16. ſec. 2. And though the plaintif 
himſelf was neither buyer or ſeller, yet this appears to be a promiſe 
to pay him money, to the intent that a perſon ſhould have an olice 
belonging to the cuſtoms, wich is within the very words of the 
ſtatute; but Mr. Juſtice C ive ſaid he thought the ſelling of offices 
was malum in ſe at common law, nd that if the ſtatute had never 
been made, he thought the procuring a perion to buy the office of 
the defendant was not a good conlideration in law to raile an «f- 
ſumpſit, (which was not denied by any of the judges,) becauſe it 
was illegal; as if a gaoler permits a priſoner to go at large upon hi 

romiſing to ſatisfy the debt for which he is impriſoned; he elcapes 
Go the conſent of the gaoler, and does not pay the debt according 
to his promiſe, the gaoler brings «//umf/it, but ſhall not recover be- 
cauſe the conſideration was illegal; for it is a moſt certain principle 
that every conſideration to ground an af/ump/it upon, mutt be Jaw- 
ful. Vide Tomkins and Hennet, 1 Salk. 22. Co. Lit. 254 4. vt 
Arthur Ingram's caſc, 16 Viner 120. pl. 3. Smith, v. Colejpili, 1 K. 
Abr. 16. 1 Ro. Rep. 313. Dyer 15. pl. 13. 


Judgment for the defendant, 


_—_— 


—— 
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th · | 

de. Roe on the demiſe of Parry verſas Hodgſon. C. P. 4 12 
and | 

A E E this caſe before in Trinity 33, 34 Geo. 2. The court were 

arc 


now all clearly of opinion that a guardian of an infant cannot 
make a leaſe of the infant's lands, and that the leaſe in this caſe was 


abſolutely void. 


Judgment for the defendant. 


| 


Trinity Term 


1 Geo. 3. 1761. 


Anonymus. C.B. 


A A trader, before he commits any act of bankruptcy, draws a Bankrope, 
. promiſſory note for 200 J. payable to B. or order, then A. — — a 
commits an act of bankruptcy, and afterwards B. indorſes the —_ —.— 
note over to C who is the petitioning creditor; and it was held ruptcy may be 
fer tztam curiam, That he may well be fo, for the 200. was a debt — — 
duc from the bankrupt before he committed the act of bankruptcy ' 5 


to ſomebody, viz. to B. June 1, 1761. 


Michaelmas 


136 


Michaelmas Term 


a3. 1761. 


N action of covenant upon a charter- party was tried at the 


Lockyer verſus Eaſt-India Company. C. B. 
bar by a ſpecial jury of the citizens of London, who all 
conſented to be ſworn, and waived any privilege as citi- 


A ſpecial jury 
| of London at 
| the bar in 
Middleſex, 
| | zens of Londen, in not being obliged to go out of the city 


to ſerve on juries. 


- 


N. Lord C. Juſtice Willes was abſent all or the moſt part of this 
term, ſo that there was not much buſineſs done He died on or 
about the 1 57h of December 1761. at bis houſe in Bloomſoury-/quare, 


Hilary Term 
4 Geo, 3. 1762. 
FE ANUARY 23, 1762, Sir Charles Pratt, Knt. the King's At- 


ſ torney General, and Jahn Burland, Eſq; were called to the de- 


gree of ſerjeants at law, 
Emblema Annu' 


* 
—ͤ— dq Ie — 


Tu ſatis ambobus. 


Monday, January 2, 17%. The Right Honourable Sir Charts 
Prat, Knt having lately been appointed by the King, Lord Chick 
Juſt ce ot His Majeity's court of the Beach, took his place ther 


this day, 


Anonymus 


{1 


\t- 
le 


rles 
lief 
ele 


aus 
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am_ 


C. B. 


Anonymous. 


Declaration without notice to plead, was delivered to the de- 


fendant; and ſome time afterwards a notice in writing WAS yjead after the 


Practice. 


—— 


Notice to 


given to the defendant to plead within eight days (he living above declaration 


40 miles of London), this was held to be a good declaration and | * 
a good notice to plead, although it was not given at the time of 


the delivery of, or written on the back of the declaration. Whitaker 
for the plaintiff, Hewitt for the defendant. | 


Paris verſus Salkeld. C. B. 


SSUE was joined in this cauſe, and the venire facias was awarded Plex puis le 4 Ha wr2ng 
darrein con- 
tinuance can- 
not be reject- 


returnable guinden Hilarij; which is the 27th day of January; 
after this laſt continuance the defendant on the 30 of January 


held good. 


pleaded generally, that puis darrein continuance, viz, On ſuch a ed by the 


day he became a bankrupt, and that the cauſe of action did accrue 
before ſuch time as he became a bankrupt, and hoc peratus eft veri- 
fare Ec. And verified this plea by an affidavit. Upon the motion 
of ſerjeant Nares a rule was made to ſhew cauſe why this plea 
ſhould not be ſet afide, as a frivolous and dilatory plea, alledging 
that by law it was wholly in the diſcretion of the court whether 
they would receive the plea or not; for which purpoſe he cited 
Nüv. 180. Meore v. Hawkins ; that the plea is bad becauſe it doth 
not alledge that the defendant hath in all things conformed, and 
obtained his certificate, and that it was not pleaded in due time. 


To which, upon ſhewing cauſe, it was anſwered by ſerjeant 
Lcvitt, that the plea was an honeſt and fair plea, and pleaded 
generally, as the Stat. 5 Geo. 2. directs, and was in due time, for 
the fact happened ſince the iſſue between the parties was joined, and 
the laſt continuance (which is the return of the ve) was upon the 
27:6 of ' aruary; and this plea was put in upon the 30th of January 
which is the guarto die poſt, or day of grace of that return, and he 
infited that the court could not by law reject the plea, but were 
bound to receive it, and that if his brother Nares thought it a bad 
plea he muſt demur to it; this plea may conclude either in bar or 
zdatement, and in either way it is peremptory, and you may either 
take iſſue upon it, or demur. Cro. J. 261. 


: The Ch. Juſtice and Clive Juſtice, at firſt ſeemed to think that 
—_ in the diſcretion of the court whether they would receive this 
Plea or not; but Bath:r/} juſtice ſaid he thought the court were 


bound to receive it, and could not determine whether it was a gd 
PART II. N n plea 


affid a vit 


court if i: be 
verified by an 


3Z/ZKCC 61N 
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plea or not, but only upon a demurrer; upon which the C4. 2 
lice ordered the matter to be debated at another day, as to thi; 
point, whether it was in the diſcretion of the court to reje thi; 
plea ; whereupon it was ſpoken to a ſecond time, when the court 
were all clearly of opinion that they had it not in their power to te- 
ject the plea; and the Ch. Juſtice ſaid that ſuch diſcretion was con- 
trary to the genius of the common law of England, and would he 
more fit for an Eaſtern monarchy than for this land of liberty; null 
negabimus, &c. Fuſticiam; and there is no difference between 2 
plea puis darrein continuance and any other defence, but this, viz. 
That the fact which warrants this plea firſt exiſted or happened fince 
the laſt, and before the next continuance, it is a defence which the 
party could not poſſibly make when he firſt pleaded, and which he 
is bound to make after the laſt continuance, and before the next; 
It muſt be verified by affidavit, for if it was not to be fo, great de- 
lays would enſue by pleas of this kind. The caſe in Ye. was re- 
lied upon by ſerjeant Nares, that it was in the diſcretion of the court 
to reject this plea, but the books in general are to the contrary; and 
the doubt in Yelv. was, whether he had a power to receive this ple 
at the aſſizes; and the judges determined that the plea ought to be 
received; but ſee the ſame caſe in Cro. Fac. 261. which fays the 
plea may be received at the diſcretion of the juſtices, if they perceive 
—_—Y therein; and the caſein 1 Stra. 492. proves that the plez 
muͤſt be received, if it be verified by an 2fidavrt, for in that caſe the 
plea was frivolous and untrue, fo was rejected. Clzve Juſtice ſaid, 
he thought the plea in the preſent caſe was a bad plea, but was cf 
opinion that it could not be determined but upon a demurrer, By- 
thurſt J. ſaid, the court muſt receive this plea as it is verified ty 
affidavit, and that there was no caſe to be found wherever this 
ſort of plea was rejected, becauſe not good in point of law, Ne! |, 
of the ſame opinion. 


So the plea was received, and the rule diſcharged, 


Eaſter 


__ ' Meth as F EE WY a « — — 
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Paris verſus Salkeld. C. B. Ante 137. | = par a 
HE defendant pleaded puis darrein continuance, viz. that on Plea puis le PA XXI. 

T ſuch a day he became a bankrupt, and that the cauſe of ac- dne cont 

tion accrued before ſuch time as he became a bankrupt, and con- gefendaot le- 

claded with an averment in bar; the plaintiff demurred; and now came a beak 

it was objected by ſerjeant Nares that the plea was bad, becauſe it is f- m— 

not alledged by the defendant that he had conformed himſelf to the leage that he 

ſtatutes of bankrupt, nor obtained his certificate. 2dly, It is not 1 

faid that this plea is vig re faruti; to which it was anſwered by b 
ſerjeant Hewitt that the plea was general, and exactly as the far. 

Ges. 2. directs, the words whereof are, That in cafe any bankrupt 
be impleaded for any debt due before ſuch time as he became bank- 
rupt, he ſhall be diſcharged upon common bail, and may plead in 
general that the cauſe of action accrued before ſuch time as he be- 
came a bankrupt, and may give the ſtatute and the ſpecial matter in 
evidence; ſo that he inſiſted the defendant had no occaſion to al- 
ledge that he had conformed and obtained his certificate, which 
certificate (he ſaid) was matter of evidence; and as this plea con- 
cludes in bar, the plaintiff might have replied that the defendant 
hath not conformed, Ec. nor obtained his certificate; indeed he 
admitted, that if the ſtatute had not chalked out this general manner 
of pleading, he ſhould have thought it neceſſary for the defendant 
to have alledged that he had conformed, &c. To the ſecond ob- 
jection that the plea is not ſaid to be vigore ſtatuti, it was anſwer- 
ed, that was mere matter of form, and is not ſhewn for cauſe of 
demurrer. 


Pratt C. Juſtice inclined to think that the plea was bad, and 
ſaid, that whenever a party comes to excuſe or intitle himſelf, he 
ought to alledge every circumſtance that intitles him to that thing; 
and this, he ſaid, was a general rule in pleading; ſo here he thought 
it neceſſary to have been alledged by the defendant that a commiſſion 
iſſued againſt him, that he ſurrendered and conformed himſelf; the 
words of the ſtatute are, ſucb bankrupt ſhall be diſcharged on com- 

I mon 


_ „ 
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mon bail, &c. the word ſuch muſt mean a bankrupt who has con- 
formed himſelf. He ſaid it was clear law that a bankrupt cannot 
be diſcharged abſolutely before he obtains his certificate. He ſaid 
he thought it ought to be pleaded v:gore flatuti, otherwiſe the 
court mult conſider the plea as at common law, and then ever 
thing ought to be alledged; but this plea only ſays that the defer. 
dant has ſubmitted to be examined, Ec. and is ready to conform, 


Sc. not that he has conformed. 


Bathurſt J. ſaid he thought the court muſt take notice whether 
the plea be within the ſtatute, although it be not ſaid vigere /tatuti, 
Sc. but ſeemed to be clear in opinion that the plea was bad, be- 
cauſe it did not aver that the detendant had conformed, &. and 
that the plaintiff ought to have judgment; but the caſe was ad- 
journed for further conſideration. Jide 2 Ld. Raym. 1546. Comyni 
205. 1Wyns. 249. Henderſon and Winter, Hil. 11 Geo. 2. B. R. 
v. Tomlin, Mich. 5 Ges. 2. B. R. 1 Stra. 492. 


Afterwards at another day in this term, the Ch, Juſtice ſaid, we 
are clear of opinion that the plea is bad, becauſe the defendant hath 
not averred that he has conformed, Ec. according to the ſeveral 
Natutes concerning bankrupts. Judgment for the plaintiff, Cie 
and Noel Juſtices abſentibus. 


Henchett ver/zs Kimpſon. C. B. 


| 5/5y77449 Landlord in. C. J. Pratt. HE defendant had judgment of nonſuit againſt 

| 0/3646 — — = the plaintiff, and upon a eri facias took the plain- 

Aal before defen- tiff's corn in execution, which was unthreſhed ; the landlord im- 

Gant can tel! mediately gave the ſheriff's bailiff notice that there was 3o/. due to 

e him from the plaintiff for one year's rent, and after 557, the bailil 

colt: ona proceeded to threſh the corn, and fold the ſame for 217. and up- 

3 wards; and now the ſkeriff and defendant, upon ſhewing cauſe why 

they ſhould not pay the landlord one year's rent, inſiſted that a de- 

fendant's execution was not within the „t. 8 Ann, which was 

made in favour of landlords, but that the ſtatute only extends to 

executions at the ſuit of plaintiffs; /ed ncn allocatur, tor the words 

of the ſtatute are, ** No goods upon any tenements leaſed (hall be 

© taken by any exccution, unleſs the party at whole ſuit the execci- 

tion is ſued out ſhall before the removal of ſuch goods pay to thc 

„ Jandlord of the premiſſes all money due for rent for the pre- 

* miſſes; provided the arrears do not amount to more than oft 

year's rent; and in caſe the arrears ſhall exceed one year's rent, 

| then the party at whoſe ſuit, &c. paying the ſaid landlord one 

| | « year's rent, may proceed to execute his judgment; and the ſhe- 

i * riff is required to levy and pay to the plaintyf as well the = 
P 


— 


0 
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« naid for rent as the execution money.” And the ſtatute ſhall have 
liberal conſtruction; and the words, Party at whoſe ſuit the 
« execution is ſued out, Cc.“ ſhall be conſtrued to mean either 
plaintiff or defendant, whoſe judgment and execution it is. It is 
further inſiſted that in all events the ſheriff ſhall not be anſwerable 
to the landlord for more than 21/, which the corn was ſold for. 
This is a matter of importance which ſheriff's officers ought to un- 
gerſtand; before this ſtatute, executions took place of all debts that 
were not ſpecific liens, even of rents due to landlords; it was thought 
hard that landlords ſhould not have ſomething like a ſpecific lien; 
ſo the parliament have given them this remedy for one year's rent 
but for no more, becauſe vigilantibus & non dormientibus jura ſubve- 
unt. Neither a plaintiff or defendant has any right to go upon 
the premiſſes; the law gives this entry to the ſherift only by virtue 
of the execution, but after he has notice of rent being due to the 
Jandlord he cannot remove the goods before he has ſatisfied the 
Jandlord one year's rent; the landlord ſhall have the like benefit of 
diſtreſs for one year's rent as if there had been no execution at all; 
unleſs the rent be paid, the ſheriff muſt quit, and if he does not 
quit, a ſpecial action on the caſe lies againſt him after notice of the 
rent due; but there 1s a ſhorter way by motion to the court, as in 
the preſent caſe, that the landlord may have reſtitution to the 
amount of the goods the ſheriff has ſold; the bailiff in this caſe 
became a wrong -doer immediately after he had notice of rent being 
due to the landlord. Per curiam, Let the prothonotary take an ac- 
count of the goods taken in execution, and what they were fold for, , 
and let the ſheriff be allowed ſuch coſts as incurred before_notice 


— 
— 


given him of the rent due to the landlord, and after all juſt al- 


lowances let the reit of the money be paid by the ſheriff to the woakia 
landlord, Brother Hewitt for the landlord, brother Nares for the | 
ſheriff, 


Marriot ver/us Lifter. C. B. 
3 ASE upon eight ſeveral counts in aſumpſit, upon the general Aſumpſit a- 


iſſue there was a general verdict and damages given for the — 
plaintiff upon all the counts. And now it was moved in arreſt of — eve 206 
judgment that one of the counts was bad, and therefore as intire third perſon, 
damages were taken upon this count as well as the reſt, judgment — rag 
ought to be arreſted; the count objected to, runs thus Whereas judgment ar- 
Janes Lier (ſuch a day and year, at ſuch a place) was indebted tele, 
* to Thomas Marriott in 201. for the like ſum before that time lent 7 
_ and advanced by the ſaid Thomas to James Dalrymple, at the ſpe- 
_ cial inſtance and requeſt of the ſaid James Liſter, and being ſo 
4 indebted he the ſaid James Liſter in conſideration thereof after- 
ward, to wit, at ſuch a time and place, promiſed to pay to the 
Part II. O © « plaintiff 


— 2 2 W 
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«« plaintiff the ſaid 20/. when requeſted.” Per Curiam, the word 
lent is a technical term, and no man can be indebted to another for 
money lent, unleſs the money he actually lent to that perſon him- 
ſelf; but this count alledges that the defendant is indebted to the 
plaintiff for money lent to a ſtranger James Dalrymple. Now James 
| Dalrymple is certainly indebted to the plaintiff, becauſe the money 
| was lent to James Dalrymple, and the law raiſes the promiſe which 
| is not neceſſary to be proved; therefore if James Dalrymple is in- 
debted to the plaintiff for this ſum lent to him, the defendant can- 
not be alſo indebted to him for it, becauſe there cannot be a dou- 
ble debt upon a fingle loan. This is a ſpecial undertaking or 
promiſe to pay a ſum of money lent by the plaintiff to a ſtranger, 
which the law does not raiſe, and therefore ſuch ſpecial . promiſe 
is traverſable, and muſt be proved; but upon an indebitatus aſſump- 
Fit for money lent to a defendant the law raiſes the promiſe, which 
is not traverſable, and need not be proved. In ſhort it is abſurd to 
affirm A. is indebted to B. for money lent to C. for the ſame money 
cannot be lent to two perſons ſeverally; and ſo is 1 Salk. Butcher 
_ Andrews. And the judgment was arreſted. Hewitt ſerjeaut, 
tor the defendant, Davy and Burland ſerjeants, for the plaintiff, 
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How verſus Denin. B. R. June 18. in error from C. h. 


6 HIS was an action upon the caſe on ſeveral promiſes by 
pledges can- bill againſt an attorney of the Common Pleas; judgment 
not be taken was given there by nil dicit, and upon error brought the 


— — Ot common errors were aſſigned ; and alſo that there were 9 
pledges to proſecute appearing upon the record, 


It was inſiſted for the plaintiff in error that the want of pledges I 
matter of ſubſtance, and in this caſe, being a judgment, by default, 
was not aided by any ſtatute, and many caſes were cited, to-ſhew 
it was ſubſtance and not mere matter of form, as Dier 288. - 


7. 


11 


— 
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Car. 91. Hutton 92. Hetley 59. Ro. Rep. 205. 12 Mod. 198. 
16 Viner 30 b. p. 13. But per curiam, (without hearing counſel for 
the defendant in error,) By the Stat. of 4 & Ann. for the amend- 
ment of the law this is become mere matter of form, and cannot 
be taken advantage of in error now, whatever it might have been 
before that ſtatute; and if the defendant had thought fit to have ta- 
ken advantage of this defe& of form, he ought to have demurred 
and ſnewed it for cauſe in C. B. and then the plaintiff there might 
have moved to amend ; but not having done ſo, we will not reverſe 
the judgment for this mere defect of form; And the judgment was 


afirmed. 


Brudnell verſus Roberts. C. B. 
al. 


Ovenant brought by the plaintiff upon a leaſe for years, as heir Covenant as 


6 - heir, and 
in reverſion in fee to his father, and breach aſſigned for want JJ» ag 


of repairs; defendant pleads that the father when he made the leaſe « for want of 
to him was only tenant for life, and that the father being dead the -/ N 
leaſe is determined, ab/que hoc that after the making of the ſaid in- — * 
denture of leaſe the reverſion belonged to James Brudnell (the father that leſſor wa- 


and his heirs,) as the plaintiff bath alledged in his declaration. De- —— 


murrer and joinder. traverſes that 
: the reverſion 
It was argued by ſerjeant Heuutt for the plaintiff, that this plea d fi M 
was bad, becauſe wherever a leſſee accepts a leaſe for years by in- good. 
denture, he ſhall be eſtopped to ſay that the leſſor nil haburt in te- 


nementis, and the plaintiff need not reply that eſteppel, but may de- 


murr, becauſe the declaration is on the indenture, and the eftoppel 


appears upon the face of the record; otherwiſe if he had declared 
quod cum demiſiſſet, Sc. 1 Salk. 277. Kemp v. Goodall; and this 
1s clearly law, for ſo is Co. Lit. 47. Co. Fac. 3 12. Cro. Elia. 262. 
And not only the leſſor himſelf, but the grantee of the reverſion, 
and all parties claiming under them, will have the benefit of the 
eſtoppel, which (he ſaid) ran along with the lands; and that the 
plaintiff claiming as heir under the leſſor, his anceſtor ſtands in his 
place. 2dly, It was urged for the plain tiff that the traverſe was de- 
fective and uncertain ; but I heard nothing ſaid to ſhew that it was 
uncertain, 


On the fide of the defendant it was argued by ſerjeant Nares, 
That this was an action of covenant brought by the plaintif upon 
an indenture of leaſe for years made by the father of the plaintiff 
to the defendant, and breach affigned for want of repairs, upon a 
covenant in the leaſe; the defendant pleads that the plaintiff's father 
the leſſor was only tenant for life, that he is dead, and the leaſe is 
determined, and traverſes as above; that the leaſe being now at an 
3 end, 
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end, there is an end of all the covenants therein, and of this acti 
a leaſe for years by tenant for life is ſo abſolutely determined, that - 
acceptance of rent by the ſucceſſor to the land can make it 1 
Co. Lit. 341. b. Nares ſerjeant admitted that during the life of * 
nant for life (of the leſſor) and the continuance of the leaſe, the de. 
fendant would have been eſtopped to ſay he had not the reverſion 
in him; but he being dead, and the leaſe thereby at an end the 
leſſee is, as it were, unmuzzled, and is not eſtopped to plead the 
truth, which he has done by this plea, in confeſſing the leaſe and 
avoiding it: and of that opinion was the whole court ; they alio 


— 


held that the traverſe was well taken ; and judgment was given for 


the defendant per totam curiam. See Co. Lit. 47. b. þ non que 
le leaſe ſoit per fait indent', &c. very appoſite to the point of eſtop- 
pel. N. Clive Juſtice ſaid, the defendant might either traverſe the: 
the father was not ſeiſed of the reverſion in fee, or that it did nc: 


deſcend to the plaintiff; quod uit conceſſum. 


Handaſyde ver/zs Morgan in debt on a bond. T7 
rror. 


Same verſus Same upon a note of hand. 


Time refuſed FTER verdict, plaintiff in error put in bail in due time; a rule 
to perfect bail 4 for better bail was ſerved upon the maid ſervant of Mr. G 
in error, be- the attorney for plaintiff in error upon a Tuejday. On Saturday ſol- 


cauſe no real . a : 
or could be lowing this notice came to the knowledge of Mr. Cox, and not bc. 


error could be 0 : 
ſuggeſted, ſo fore, as appeared by the afndavit of himſelf and two of his clerks, 


oy hare, Upon this I moved for two days time to perfect the bail; but the 
delay. court abſolutely refuſed to give any time, unleſs I would ſhew them 
there was ſome real error in the record; which as I was not ahl: 
to do, they took it for granted that the writ of error was brought 
merely for delay, and the rule to ſhew cauſe why the plaintiff ſhould 
not have two days to perfect his bail was diſcharged. 
Davy for defendant in error. 


Crowder ver/us Rooke. C. . 


Trial had af- HIS cauſe was at iſſue, and the record of ui, prius, haben 
* cor pera, and jurata, were all made up for trial at a certain ſit- 
ift . . 8 | : 

4 tings; but the cauſe not coming on to be tried at that day, the plain- 


jurata is not ! ; ; 
amendable, tiff's attorney ought to have altered the record of zi prius, uri, 


and ve. fa. de and jurata, for a future day of fitting, but neglected fo to do, ©r 


ovo award- ; 
ed. the trial to re- ſeal the ſame, although he was apprized thereof, ſo the caule 
being coram was tried at a future day, and it appeared upon the face of the ju- 


non judice. ta, Cc. that the cauſe was tried after the day of ai prius men- 


tioned therein; and there was a verdict for the plaintiff; and = 
the 
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the plaintiff moved to amend the habeas corpora, and the jurata, 
and the defendant moved to ſet aſide the verdict, A rule was made 
to ſhew cauſe why the amendment ſhould not be made, and upon 
ſhewing cauſe the whole court were clearly of opinion that the trial 
was coram non judice; and diſcharged the rule for an amendment 
but were of opinion that they ought ex officio to order a venire de 
y529 to be awarded; which was ordered accordingly, 


Michaelmas Term 


3 Geo. 3. 1762. 


Chapman wer/zs Pickerſgill. C. B. 


who declared upon three counts ; in the firſt, having 


fally and maliciouſly exhibit a petition to the Lord Chancellor 


CTION upon the caſe for falſly and maliciouſly ſuing Caſe for fam 


out a commiſſion of bankrupt againſt the plaintiff, zud malici- 

ouſly ſuing 
ont a commiſ- 
ſtated his honeſty he alledges that the defendant did fion of bank- 
094 which 
was after- 


that the plaintiff was indebted to him in 200/. and had com- wars ſuper. 
mitted an act of bankruptcy, that the commiſſion thereupon iſſued, ſeded, is 


and the defendant was declared a bankrupt, and that afterwards 
the commiſſion was ſuperſeded; and the plaintiff avers that he 


very proper 
action at law, 
though the 


never committed any act of bankruptcy; the ſecond count is much Chancellor 


the ſame with the like averment ; the third count is much the 


has Rei. . 
give 2ool, N 1 


dame, but without ſuch averment. To this the defendant pleaded damages by 
the general iſſue, and there was a general verdict and damages for the fature- 


plaintiff, taken upon all the three counts; whereupon it was moved 
that the judgment might be arreſted for two reaſons; firſt, becauſe 
tals action will not lie, there being in this caſe a particular remedy 
given by the ſtatutes of bankrupt, 5 Geo. and 5 G. 2. which enact. 
that before any commiſſion ſhall iſſue, the petitioning creditor ſhail 
(amongſt other things) give bond to the Lord Chancellor in the pe- 
nalty of 2201, to be conditioned for proving his debt and the party 
a bankrupt before the commiſſioners and upon a trial at law, &c. 
andif it ſhall appear that the commiſſion was taken out fraudulently 
er maliciouſly, the Chancellor may order fatisfaQion to the party 
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; e 
grieved, or may aſſign the bond to the ſaid party, who may ſue th 
lame in his own name. The ſecond point cn which the — 
was moved to be arreſted was, becauſe it is not averred in the thir 
count, that the plaintiff was not indebted to the defendant in 2000 
or that he never committed any act of bankruptcy, > 


This caſe was argued twice at the bar, in two former terms b 
ſerjeant Hewitt and ſerjeant Burland for the defendant, and by * 
jeant Whitaker and ſerjeant Nares for the plaintiff; and in this term 
the Lord Chief Juſtice gave the opinion of the whole court, thut 


judgment muſt be for the plaintiſſ. 


Lord Chief Juſtice. Upon the arguing of this caſe, the firſt ob- 
jection was, that this action will not lie, there being a remedy given 
by ſtatute, that a proceeding on a commiſſion of bankruptcy, was: 
proceeding in nature of a civil ſuit; and that no action of this fort 
was ever brought: but we are all of opinion that this action ismain- 


tainable; 


The general grounds of this action are, that the commiſſion waz 
falſly and maliciouſly ſued out, that the plaintiff has been greatly da- 
maged thereby, ſcandalized upon record, and put to great charges 
in obtaining a ſuperſedeas to the commiſſion ; here is falſhood and 
malice in the defendant, and great wrong and damage done to the 
plaintiff thereby. Now wherever there is an injury done to a man's 
property by a falſe and malicious proſecution, it is moſt reaſonable 
he ſhould have an action to repair himſelf. See 5 Med. 409, 8, 
10 Med. 218. 12 Mod. 210. I take theſe to be two leading caſes, 
and it is dangerous to alter the law. See alſo 12 Mod. 273. 7 Ry, 
1 Ro. Abr. 101. 1 Ven. 80. 1% 
464. But it is ſaid this action was never brought; and fo it was ſaid 
in Aſtby and White; I with never to hear this objection again. This 
action is for a tert; torts are infinitely various, not limited or con- 
fined, for there is nothing in nature but may be an inſtrument of 
miſchief, and this of ſuing out a commiſſion of bankruptcy a 
and malicioufly, is of the moſt injurious conſequence ia a trading 


country. 


It is further ſaid the Stat. 5 Ges. 2. has given a remedy, and there- 
fore this action will not lie; but we are all of opinion, that in this 
caſe the plaintiff would have been intitled to this remedy by action 
at common law, if this act had never been made, and that the 
ſtatute being in the affirmative, hath not taken away the remedy at 
law. 2 Raym. 163. and this is an univerſal rule, that an affirm 
tive ſtatute is hardly ever repealed by a ſubſequent affirmative ſt- 
tute, for if it is poſſible to reconcile two ſtatutes they ſhall both 
ſtand together; if they cannot be reconciled, the laſt ſhall be a A 


nn... 
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peal of the firſt; but the moſt deciſive anſwer is, that this ſta- 
tute-remedy is a moſt inadequate and uncertain remedy; for though 
there be the moſt outrageous malice and perjury, and the party in- 
jured ſuffer to the amount of ten or twenty thouſand pounds yet the 
Chancellor has no power to give him more than the penalty of 200/7. 
beſides, the method of applying to the Chancellor, is more tedious, 
expenſive and inconvenient than this common law remedy, and this 
caſe in it's nature is more properly the province of a jury, than of 
any judge whatever. 


It is further objected, that in the third count there is no averment 
that the plaintiff was not indebted to the defendant, or ever com- 
mitted an act of Bankruptcy; but no caſe was cited to ſhew ſuch 
averment to be neceſſary; the ground and ſubſtance of the declara- 
tion is falſbood and malice; there are no inſtances of ſuch averments 
in corſpiracy, that the party was innocent, or did not do the fact 
on which he was indicted, but the precedents are the other way. 
In an action for words, as for ſaying a man is a thief, the plaintiff 
has no occaſion io aver he is not a thief, and this caſe is analogous ; 
for after the plaintiff has alledged that the commiſſion was falſe and 
malicious, it would be tautology, to make ſuch averment that he 
was not indebted, Fc. and this declaration would have been good 
on a demurrer; more clearly it is ſo, after a verdict. 

Judgment for the plaintiff. 


Marriot ver/us Liſter, C. B. 


HIS was an indebitatus aſſumpſit againſt — for money "REP 
lent and advanced by the plaintiff to a thid perſon at the de- gf —ᷣ 
fendant's requeſt; and after a verdict for the plaintiff, the judgment ter verdi& 
was arreſted in Eaſter term laſt; vide this caſe before, Eaſter 2 Geo. 3. . 
Now the plaintiff (having brought a writ of error) produced an 
original writ, wherein it appeared that this count was for money 
paid and advanced to a third perſon at the requeſt of the defendant ; - 
and it was moved by ſerjeant Nares that the count might be amen- | 
ded by the writ, by ſtriking out the word dent, and inſerting the 
word faid inſtead thereof; who alledged that it was the conſtant 
practice in the King's Bench, when a declaration happened to be 
faulty, to file a bill which was right, and to amend thereby, and 
that the court zhere, never inquired whether the bill was filed before 
or after the declaration; and cited 2 Stra. 1151. Milder v. Handy; 
which was treſpaſs for killing a dog: after a verdict for the plain- 
tiff it was moved in arreſt of judgment, that the declaration ran by 
recital, „ Whereas, Gc. but a bill being filed right (the time of 
fling, the court refuſed to inquire into,) ordered it to be amended; 
and in Mich 23 Geo. 2. Smith v. Ledbury, it was laid in trover that 
the 
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the defendant was poſſeſſed of a horſe inſtead of the pl/amntif, it was 
moved to amend, but Lee C. ]. ſaid there muſt be a bill filed right 
to amend by; afterwards a bill made right was filed, and the court 
amended the declaration by, it, though the poſſeſſion was the very 
gil of the action. But per C. J. Pratt & tet“ curiam, We muſt pre- 
ſume the plaintiff proved money ſent, for your verdict is for money 
lent to a third perſon, and no precedent can be ſhewn wherever ſuch 
an amendment as this prayed was ever made; the amendment 
now prayed, is at the common law; the ſtatutes of amendment 
lead us to ſee what power we had at law to amend, we had no 
power to amend after the firſt term when the record was made 
up and the roll carried in; but ſince the ſtatutes, courts have 
gone a great way further, See 3 Lev. 347. but there is no ſtatute 
goes ſo far as to impower us to make an amendment, which would 
alter the trial, or the iſſue ; the iſſue at the trial was, whether the 
plaintiff lent a third perſon money at the defendant's requeſt, and 
you would now make the iflue to be, whether the plaintiff paid x 
third perſon money at defendant's requeſt, this would be to alter 
ande hange the record in a moſt ſubſtantial point; we are bound 
by the record and the verdict, and mult take it to be true that every 
part of the declaration was proved at the trial: the plaintiff has mil- 
taken his action; and if we were to allow this amendment, great 
inconvenience . would enſue; for then, we ſhould lay down a rule 
that whenever the plaintiff had obtained a verdict in a caſe where 
he had no legal cauſe of action, he might atterwards ſue out an ori- 
ginal writ, wherein he had good and legal cauſe of action, and amend 
his record thereby, and recover upon an iſſue which had never 
been tried; for it has never been tried in this cauſe whether plaintif 
paid money to a third perſon at the inſtance of the defendant, but 
only whether he /cnt money to a third perſon at the defendant's te- 
queſt : and for theſe reaſons the amendment was refuſed, notwith- 
{tanding the practice of the King's Bench was very much inlilted 
upon by the plaintiff. Brother Nares for the plaintiff, brother 


Hewitt for the defendant. 


Wills verſus faccarmici, C. B. 


eee e EBT upon an award, whereby it was awarded that the de- 
3 fendant ſhould pay to the plaintiff 150/. 16s. 94. &c. The 
licy inthe defendant pleads that he doth not owe to the plaintiff the ſaid 150. 
e af a 165. 9d. and thereupon they were at iſſue, which was tried before 
given in evi= Mr. Juſtice Neel on the weſtern circuit, and a verdict was found for 
dence. the plaintiff; and now it was moved for a new trial by ſerjeant Da?) 
becauſe the judge refuſed to permit the defendant to give in eu- 
dence partiality in the arbitrators in making the award; Dat) in- 
ſiſted that in this caſe the defendant could plead nothing but 1 de- 


let, and might thereupon give in evidence any matter that 1 
. the 
I 


— a - Py — a— KT A ” 1 * 


— 


Michaelmas Term 3 Geo. 3. 1762. 149 


—— 


the action; that partiality and corruption in the arbitrators made the 
,ward void, and being ſo, the action was deſtroyed. But per cumam, 
The plea of nil debet, prima facie admits the award, asd there 
never was an inſtance where this kind of evidence was permitted to 
be given; it would be to ſuffer evidence that affects third perſons, 
the arbitrators themſelves ; an award is a judgment by judges choſen 
by the parties themſelves, and a jury in a Ow verdict cannot find 
any matter or fact debors the award; by parity of reaſon no- 
thing debors the award (as partiality is) can be giyen to them 
in evidence; if this evidence was permitted, the plaintiff would 
be wholly unprepared at the trial, for all that he has to do, 
is, to prove the ſubmiſſion and the award; the corruption or par- 
tiality of the arbitrators may be wholly unknown to the 1 
it concerns the arbitrators themſelves; in a trial at law, this mat- 
ter of pactiality and corruption can never be got at, there is no pre- 
cedent at law of any writ to ſet afide an award, and we muſt go b 

recedent ; there is no caſe wherever this matter hath been pleaded; 
the Stat. Will, 3. ſhews that an award at law muſt ſtand, for that ſta- 
tute ſays, that with reſpect to awards made according to that ſta- 
tute they ſhall ſtand, unleſs controverted and ſet aſide in two terms, 
The remedy in this caſe is in equity, or at law by action againſt 
the arbitrators if they have been corrupt. New trial refuſed, and 
judgment for plaintiff, Serjeant Staniford and Hewitt for plain- 
tiff, Davy and Burland for defendant, 


— 
— — 


Hilary Term 


3 Geo, 3. 1763. 


ANUARY the 24th 1763. the honourable Sir Henry Gould, 

Knight, one of the Barons of the court of Exchequer, having 

lately been appointed by the King one of the juſtices of his 
court of the Bench, took his place there this day. 
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Debt on bond, 
payment be- 
fore the day 
pleaded is ill. 
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Anonymus. 


EBT on a bond with condition for the payment of a certain 
D ſum of money on a certain day ; defendant pleads Payment 
before the day ; plaintiff replies that the defendant did not pay he. 
fore the day, er de hoc ponit fe ſuper patriam ; defendant demur,, 
and plaintiff joins in demurrer. to 7 


Nares ſerjeant for the defendant admitted that the plea at firſt wi 
bad, but inſiſted the plaintiff had made it good by replying and 
tendring iſſue upon it, or that if tne iſſue was immaterial, there 
aught to be a repleader. 


* 


Hewitt ſerjeant contra. This is a caſe where defendant has got 
Joined iſſue to the country, but has put himſelf upon the judgment 
of the court ; and though the replication be bad, yet whenever the 
caſe is upon a demurrer, the court looks for the firſt fault, which is 
in the plea here; and therefore judgment ought to be for the plain- 
tiff; and of that opinion was the court, and gave judgment fer 
plaintiff. y 


Eaſter Term 


3 Geo. 3. 1763. 


— 


—— —— — 


— 


Repington, Eſq; Executor, &c. verſus The Governor 
of Tamworth Sheool and Collins, clerk. C. B. 


— B. being ſeiſed of the advowſon of a donative, the church, 
in his life-time, becomes void, then A. B. dies, (the church 

being ſtill void) having firſt made his will and the plaintiff 
his executor, who has brought this guare imtedit, ſuppoſing hicſell 
intitled to this turn, as an executor is, in the caſe of a preſentatie 
benefice; after two arguments in the C. B. the whole court ws 


clearly of opinion that the right of donation deſcended to the bei 
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of A. B. and that his executor had no title, which he would have 
had, if it had been a preſentative benefice. 


It was ſaid by the court, in giving this judgment, that before the 
council of Lateran all benefices were like what donatives are now, 
that no lapſe could have incurred in ancient times, and that biſhops 
had no right of inſtitution before the time of Ric. 2. Ante concilium 
Lateranenſe (fays Bracton) nullum currebat tempus contra præſen- 
tantes. Seld. Hiſt. Tithes, cap. 12. fo. 380. And the C. Juſtice . Ne 
ſaid, the author of the Codex never read this chapter of Selen, or 
he has impoſed upon the public; he ſaid there is no caſe in the 
books to exclude the heir of a donative from his turn in this caſe, 
that a patron of a donative can never be put out of poſſeſſion by an 
uſurpation; after a verdict for the plaintiff executor, &c. judgment 
was arreſted, and the title to the turn adjudged to be in the heir at 
law per totam curiam. 


The King verſus John Wilkes, Eſq; Member of Par- am 


parliament 


liament for Ayleſbury. C. B. ciſcharged, 


withour bail, 

N Saturday April 30, 1763. in the morning the defendant — 
IVilkes was arreſted by two of the King's meſſengers, by vir- __— 
tue of a warrant from the ſecretary of ſtate; the“ TENOR of » The word 
which warrant is in the words following: * George Montagu TENOR i 
„Dunk ear! of Halifax, viſcount Sunbury and baron Halifax, one my — 
* of the gr 75 bis Majeſty's moſt honourable privy council, lieutenant tradiſtinctioa 
« general of bis Majeſty's forces, and principal ſecretary of ſtate : theton 
* Theſe are in bis 44% name to . —ç oy — ; 
* a conſtable to your aſſiſtance to make ſtrict and diligent ſearch for the warrant. 
* authors, printers and publiſhers of a ſeditious and treaſmable paper, 
* zntitled, TuE NoRTH BRITON, NUMBER XLV, SATURDAY, 
* APRIL 23, 1763. printed for G. Kearſley in Ludgate-ſtreet, 
London, and them, or any of them, having feund, to apprebend and 
* fetze, together with their papers, and to bring in ſaſe cuſtody before 
* me to be examined concerning the premiſſes, and further dealt with 

; according to law ; and in the due execution thereof, all mayors, ſbe- 
; riffs Juſtices of the peace, conſtables, and all other his Majeſhy' officers 
4 croil and military, and loving ſubjects whom it may concern, are to 
y be aiding and affiſting to you as there ſhall be occaſion; and for ſo 
- dung this ſhall be your warrant. Given at St. James's the tuenty- 

Harb day of April in the third year of bis Majeſty's reign. 

Dunk Halifax. 


8 To Nathan Carrington, Jobn Money, James Watſon, 
js and Robert Blackmore, four of his Majeſty's meſ- 
ſengers in ordinary, | 
| The 
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* Who had under the crown, particularly by Mr. Vebb, then ſolicitor to the 


been a com- treaſury, that this writ had been ordered to iſſue by the court be- 


mon attorney 
all his life be- 


fore. 


— 


Id. Halifax. 


paſſed under the ſeal of the court before four or five o'clock in the 


The ſame morning, a copy of the above warrant having been 
obtained from the meſſengers, who then had Mr. Wilkes in their 
own cuſtody, and an it being made of the truth of ſuch 
copy, and that Mr. Wilkes was then in cuſtody of two of the above 
meſſengers at his houſe in Great George-ſtreet in Weſtminſter, the 
ſame were produced in the court of Common Pleas the ſame zoth 
day of April at twelve o'clock at noon, or a few minutes before ot 
after that hour; whereupon, at the ſame time, it was moved by 
my learned brother G/ynn, that a writ of habeas corpus might be 
allowed to iſſue inſtantiy, returnable forthwirh, The Lord Chief 
Juſtice Pratt was pleaſed to ſay that bis was a moſt extraordi 
warrant; and the court ordered an habeas corpus to be iſſued in- 
ſtantly, returnable forthwith. It being now about one o'clock, the 
rule of court for the iſſuing the habeas corpus could not poſſibly be 
drawn up and entred, nor could the writ be made out, ſigned and 


afternoon : and although it was certainly known by the officers 


tween twelve and one o'clock, while Mr. Wilkes was in the cuſtody 
of the meſſengers at his houſe in Great George-ſtreet, yet, before 
the coming of the writ to the meſſengers, (the ſame afternoon about 
five o'clock) Mr. Wilkes was haſtily (I had almoſt faid in contempt 
of the King's high court) committed to the Tower of London. 


Mr. Wilkes's ſolicitor, and one of his counſel, ſoon after they 
heard of ſuch commitment went to the Tower in order to conſult 
and adviſe with him, but were denied admittance to him ; Major 
Ransford informing them that he had received orders from the 
+ ſecretary of ſtate not to admit any perſon whatſoever to ſpeak 
with, or ſee Mr. Wilkes; and further informed them, that he had 
juſt before refuſed the right honourable Earl Temple ſuch admit- 


tance, ut audivi, 


On Sunday May the firſt, the ſame gentlemen went again to the 
Tower, between the hours of twelve and one, on the ſame occt- 
fion, but were again denied admittance to ſee or ſpeak with Mr. 
Wilkes; and ſoon afterwards, ſeveral noblemen and gentlemen af 
the firſt diſtinction were refuſed admittance to ſee or ſpeak to Mr, 
Wilkes, and particularly his own brother was refuſed, ut audi vi. 


After ſach denial, Mr. Wilkes's ſolicitor demanded of My 
Rangford a copy of the warrant of commitment of Mr Hie t 
the Tower, which was readily granted by the major, the TENOR 
whereof is in the words following: Charles earl of E gremont 
% and George Dunk earl of Halifax, lords of bis Majeſty's mt 
„ honourable privy council, and principal ſecretaries of ſlate : 790 


are in his Majeſty's name to authorize and require you 10 = 
| 6 jji0 
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« into your cuſtody the body of John Wilkes, Eſq; herewith ſent you, 
« fir being THE AUTHOR AND PUBLISHER OF A MOST INFAMOUS 
« AvD SEDITIOUS LIBEL, INTITLED, THE NoRTH BRITON, 
« NUMBER XLV. TENDING To INFLAME THE MINDS AND 
„ AL 1ENATE THE AFFECTIONS OF THE PEOPLE FROM HIS 
« MAJESTY, AND TO EXCITE THEM TO TRAITEROUS INSUR= 
„ REC TIONS AGAINST THE GOVERNMENT, AND TO KEEP HIM 
« APE AND CLOSE, until he ſhall be delivered by due courſe of 
« law; and for ſo doing this ſhall be your warrant. Given at 
« $t, James's the zoth day of April 1763. in the third year of bis 
& Majeſty's reign, | Egremont, Dunk Halifax. 


To the right bmourable John {rd Berkley of Stratton, 
con/table of bis Majeſty's Tower of London, or to the 
lieutenant of the ſaid Tower, or his deputy. 


Mr. Webb, ſolicitor to the treaſury, being preſent in major Ranſ- 
fird's room when the copy of the ſaid warrant of commitment was 
granted, Mr. JWlkes's counſel and ſolicitor applied to Mr. Webb for 
admittance to Mr WW:{kes, whereupon (it is true) Mr. Webb defired 
the 1majcr to allow ſuch admittance, and ſaid he would be anſwer- 
able, and indemnify the major; but the major, with the true ſpirit 
of an excellent officer, anſwered, ** he would not, or he could not diſ- 
. cbey orders; Mr. Webb replied and faid he imagined, or he be- 
liered, there muſt have been ſome miſtake in the orders, and that 
if either of the ſecretaries of ſtate were in town, he would apply 
and endeavour to obtain the defired admittance, and that if he could 
ſucceed therein he would ſend or bring an order for that purpoſe in 
the aſtzrnon of the ſame Sundav, May the firſt; whereupon Mr. 
W/:lkes's counſel and ſolicitor departed from the Tower for ſome 
hours, and between the hours of eight and nine in the evening of 
the ſame day, returned again to the Tower, and applied for admit- 
tance to Mr. Ji/kes ; but the major not having received any orders 
or metiage from either of the ſecretaries of ſtate, or from Mr. e656, 
tefuled admittance, as he had done before, ut audivi. 


On Monday the 2d day of May, at the fitting of the court of Com- 
mon Fleas in the morning the meſſengers returned the writ of Ha- 
(65 Corpus which had iffued and been delivered to them on the 30! 
ot Afgril in the afternoon after Mr. Wilkes was out of their cuſtody, 
ard committed to the Jeteer as above; the TENOR of which re- 
turn indorſed on the ſame writ runs thus, v/z © In obedience to the 
* within command, We humbly certify, to his Majeſty's juſtices of 
the court of Common Pleas at Weftmrnſter, that at the time of the 
f coming of this writ to us, the within named Jobn Wilkes was 
not, nor at any time ſince hath been in our cuſtody, or in the cuſ- 
* tody of either of us; ſigned by two of the meſſengers to whom 
* the writ was directed.” 


PABT II. Rr Upon 
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Upon reading the writ and the return thereof, it was moved þ 
the King's ſerjeant, that the ſame might be affi led of record. 


To which ſerjeant Glynn for Mr. Wilkes objected, and inſiſted thy 
the return was too general in this particular caſe, (although it 
might be a good return in another caſe not circumſtanced like the 
preſent) for that it clearly appeared to the court by ſufficient evi. 
dence, via, the affidavit and warrant of arreſt and ſeizure of Mr 
Wilkes, upon which the writ was founded and granted laſt Saturdy 
at noon, that Mr. Milles was then in the cuſtody of the meſſenger; 
and therefore they ought to have returned and certified to the court 
in what manner, when and by what authority he was taken out of their 
cuſtody, and what was become of bis body, © 


Some of the King's ſerjeants replied, that all the precedents of re. 
turns of writs of habeas corpus in the crown -office, where the party 
therein named was not in the cuſtody of the meſſengers (to whom 
the writ was directed) at the time of the coming of the writ, were 
In the caſe of like the return in the preſent cate; which aſſertion, at firſt, ſeemed 
Sir William to have weight with the Lord Chief Fuſtice and two others of the Jud. 
N ges, who thereupon thought the return well enough; but Mr. [uſ- 
for his wiſe, tice Gould was pleaſed to ſay he much doubted, whether the pre · 
the return cedents in the crown- office of returns to writs of habeas corpus, were 
— "= like the preſent return, as had been aſſerted by the King's ſerjeant; 
The like in and ſaid if the precedents were not ſo, he ſhould be of opinion, 
1 that this was an inſufficient return, becauſe he thought, from what 
B. R. about APPEars in evidence in the caſe, the court has a right to know what 
Michzelmas js become of the King's ſubject Mr. Yes, ſince he was in the 
* meſſengers cuſtody laſt Saturday at noon; whereupon (ante 

curia) the writ and return were not permitted to be affiled of re- 

cord upon this motion ; and precedents were ordered to be looked 

into, and the matter of the return was ordered to be debated at ano- 


ther day; but I never heard that it was. 


Afterwards the ſame Monday May 2. a motion was made to the 
court grounded upon a copy of the aforeſaid warrant of commitment 
of Mr. Wilkes to the Tower, and an afidavit of the truth therecf, 
for another habeas corfus to be directed to the conſtable, c. of the 
Tower of London, which was granted returnable without delay. 


Tueſday May 3. At the ſitting of the court (which was crowded 
to ſuch a degree as I never ſaw it before) in the morning Mr. Vi 
was brought. to the bar, and ſat among the ſerjeants (next to the 
reporter on his left hand, ) when the lieutenant of the Tuer retum- 
ed upon this ſecond writ of /abeas corpus the warrant of commit- 
ment of Mr. Willes to the Tower by the two ſecretaries of ſtate (be- 


fore ſet forth), which being read, ſerjeant Glynzy moved the _ 
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that Mr. Wilkes might be diſcharged out of cuſtody without bail, 
and grounded his motion on three points, two whereof were ob- 
tions to the legality of the warrant of commitment (the reader 
will obſerve that the general warrant of arreſt and ſeiſure was not 
now before the court, and therefore the legality of rat could not 
vow be debated), the third point was, that Mr. Wilkes was a 
member of parliament, and therefore was privileged from being 
arreſted for any crime except 7reaſon, felony, and breach of the 
peace, and that ſuppoſing him the author of the preſent ſuppoſed li- 
bel (which he abſolutely denies) it is only a miſdemeanor, and none 
of the three abovementioned crimes or miſdemeanors. 


The firſt objection taken to the warrant of commitment was, that 
it doth not appear to the court that Mr. Wilkes was charged by any 
evidence or information upon oath before the ſecretaries of ſtate, 
that he was the author or publiſher of the North Briton, number 
XLV. that, for any thing that appeared to the court to the contrary, 


See 2 Jones 


the ſecretaries of ſtate committed Mr. Miltes to the Tower, upon 13. Buſhe!'s 
their own mere imagination or ſuſpicion that he was the author and ©: 


2 Inſt. 55. a. 


publiſher of this ſuppoſed libel. Bacon, title 


Commitment, 


The ſecond objection taken to the warrant of commitment was, f 


that it was too general, and doth not ſet forth ſufficient, ſubſtantial 
matter, whereupon the court can judge whether the Nerth Briton, 
number XL. (ſuppoſing Mr. les the author and publiſher there- 
of is a moſt infamous and ſeditious libel, tending to inflame the 
minds and alienate the affections of the people from his Majeſty, and 
to excite them to traiterous inſurrections againſt the government; 
that the warrant not having ſet forth the North Briton, number 
XLV. or ſuch parts thereof as the ſecretarics of ſtate deemed infa- 
mous, ſeditious, &c. the court cannot judge whether any ſuch pa- 
per ever exited, it not being before them, or if it does exiſt, whe- 
ther it be an infamous libel or not. 


In the third place, ſuppoſing the warrant of commitment to be 
good, yet that Mr. Wilkes being a member of parliament (which was 
admitted by the King's counſel) is privileged from arreſts in all caſes 
except 7reaſon, felony, aud ACTUAL breach rf the peace, therefore 
ought to he diſcharged without bail ; that libels may, and often do 
tend to the breach of the peace was admitted, and therefore the 
court of King's Bench frequently grants informations againſt the 
authors, printers and publiſhers thereof ; but this is never dons 
but upon affidavits laid before that court aſcertaining the ſaid authors, 
Printers or publiſhers; for ſurely that matter which only tends to 
a breach of the peace cannot with any propriety be ſaid to be an 
actual breach of the peace ; and it was ſaid that it is univerſally 
greed, a libel is not an actual breach of the peace, therefore jt was 

inſiſted 
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inſiſted for Mr. Wilkes, that upon this point alone (although the 
others ſhould te over-ruled) he ought to be diſcharged from hisim. 
priſonment in the Tower, without bail. 


Mr. Serjeant Hewitt for the crown, In anſwer to the firſt ob 
jection ſaid, that it was not neceſſary to ſet forth the evidence or 
information upon which the warrant of commitment was made, in 
the warrant ; but as to the ſecond objection, he admitted that it muſt 
appear upon the face of ſuch warrant for what particular ſpecies of 
a crime or miſdemeanor the party was committed, according to the 
caſe of the King v. Roe and Kendall, 1 Salk. 345. 5 Mod. 78. and 
that in the preſent caſe if the commitment had been ſor writing 
and publiſhing a libel generally, without ſpecifying the nature and 
tendency thereof, it would have been z//; but here it is ſaid to 
be for being the author and publiſher of a moſt infamous and 
i ſeditious libel, tending to inflame the minds, and alienate the af. 
e fections, of the people from his majeſty, and to excite them to 
* traiterous inſurrections againſt the government;” this he thought 
was a ſufficient ſpecification of the nature of the libel, and of th: 
miſdemeanor ſuppoſed to be commuted by Mr. 7kes againſt the 
government; but he ſaid he would not be underſtood to atlirm that 
the paper called the N:rib Briton, number XLV. (which was not 
before the court) was a libel; that he had found no caſe upon a libel 
like this, and therefore could not ſay «za? was a ſufficient and pre- 
ciſe certainty in a warrant of commitment for a libel, but he thought 
it not neceflary to ſet forth the whole, or any part thereof, in the 


warrant. 


As to the third objection of privilege, ſerjeant Heæuiit admitted 
that Mr. W:kes was a member of parliament, and could not le- 
gally be arreſted but for freaſen, feiony, or breach of the peace; he 
cited Heb. 215. Hick's cale, to ſhew that a libel tends to the breach 
of the peace; but whether the preſumed libel in the preſent cal: 
was a breach of the peace or not, he would not take upon himſclf 
to ſay, nor would he ſay that the arreſting Mr. Milles in the preſent 
caſe was nt a breach of privilege of the bouſe of commons. 


Serjeants Whitaker, Nares and Davy for the King ſpoke to the 
like effect, but none of them affirmed, that the writing or publilt- 
ing a libel was an actual breach of the peace, (as I underſtood), or 
that the arreſt of Mr. //i/kes in the preſent caſe, was not a breach 
of privilege of parliament, and (I think) they all declined ſaying 
any thing more about the privilege of parliament, than what ſerjeant 
Hewitt had ſaid before. When the King's ſerjeants had concludes, 
Mr. Hikes made the following ſpeech to the court. 
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* Lord! I am happy to appear before your Lordſbip and this 
« ,urt, where liberty is fo ſure of finding protection and ſupport, and 
« chore the law (the principle and end of which is the preſervation of 
« liberty) ts ſo prrfettly under ſtood 5 Liberty! My Lord! hath been 
« the governing principle of every ation of my life ; and actuated by 
« jt, I always have endeavoured to ſerve my gracious Sovereign and 
« bis family, knowing bis government to be founded upon it ; but as it 
« þgs been his misfortune to have employed miniſters who bave endea- 
« qyured to caſt the odium and contempt ari ng from their own ter- 
« rible and corrupt meaſures on the ſacred perſon of their ſovereign and 
« benefa&tor, ſo mine bas been the daring taſk to reſcue the royal per- 
« ;n from ill placed imputations, and fix them on the miniſters, who 
« alone ought to bear the blame and the puniſhment due to their uncon- 
« fitutional proceedings; for the proof of my zeal and affettion to my 
« Swereign I have been tmpriſoned, ſent to the Tower, and treated 
« with a rigour yet unpracticed even on SCOTTISH REBELS; but 
« however thoſe may ſtrive to deftroy me, whatever perſecution they are 
% now meditating againſt me, yet to the world I ſhall proclatm, that 
« coffers of the moſt advantageous and lucrative kind bave been made 
« tg ſeduce me to their party, and no means left untried to win me 
« to their connection; now, as their attempts to corrupt me have failed, 
« they aim at intimidating me by perſecution; but as it bas pleaſed 
od to give me virtue to refiſt their bribes, ſo I doubt not but he 
vill give me ſpirit to ſurmount their threats in a manner becoming 
* on Engliſhman who would ſuffer the ſevereſt trials rather than a- 
* ſoctate with men who are enemies to the liberty of this country; their 
« bribes I rejected, their menaces I defy, and I think this is the moſt 
* fortunate event of my life, when I appear before vour Lordſhip and 
« this court, where innocence is ſure of protection, and liberty can 
* never want friends and guardians.” 


Then the court took time to conſider, and appointed Friday fol- 
lowing to give their opinion, and ordered Mr. Miltes to be remand- 
ed to the Tower, and to be brought up again to the bar on Friday 
the 6th of May; and upon that day, Mr. Wilkes being again at 
the bar, the Lord Chief Juſtice delivered the opinion of the whole 
court, 


Lord Chief Juſtice Pratt, after ſtating the warrant of commit- 
ment, ſaid, there are /2v0 objetions taken to the legality of this war- 
rant, and a third matter inſiſted on for the defendant, is privilege of. 
parliament, 


The firſt objection is, that it does not appear to the court that 
Mr. Wilkes was charged by any evidence before the ſecretaries of 


ſtate, that he was the author or publiſher of the North Briton, num- 


ber XLV. in anſwer to this, we are all of opinion, that it is not 


neceſſary to ſtate in the warrant that Mr. Wilkes was charged by any 
PART 1I, SC evidence 
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evidence before the ſecretaries of ſtate, and that this objection has 
no weight, Whether a juſtice of peace can ex officio, without an 
evidence or information, iſſue a warrant for apprehending for x 
crime is a different queſtion; if a crime be done in his fight he 
may commit the criminal upon the ſpot, but where he is not pre- 
ſent, he ought not to commit upon diſcretion. Suppoſe a magi- 
ſtrate hath notice, or a particular knowlege that a perſon has been 
guilty of an offence, yet I do not think it is a ſufficient ground 
for him to commit the criminal, but in that caſe he is rather a wit. 
neſs than a magiſtrate, and ought to make oath of the fact before 
fome other magiſtrate, who ſhould thereupon act the official part, 
by granting a warrant to apprehend the offender, it being more ft 
that the accuſer ſhould appear as a witneſs, than act as a magiſtrate. 
But that is not the queſtion upon this warrant; the queſtion here is, 
whether it is an eſſential part of the warrant, that the information, 
evidence or grounds of the charge before the ſecretaries of ſtate 
ſhould be ſet forth in the warrant? And we think it is not. Thomas 
Rudyard's caſe, 2 Vent. 22. cannot be applied to this caſe, for in the 
caſe of a conviction it is otherwiſe. It was ſaid that a charge by 
witneſs was the ground of a warrant, but we think it not requiſite 
to ſet out more than the offence, and the particular ſpecies of it, 


— «s — at. PR 


It may be objected if this be good, every man's liberty will be in the [ 
power of a juſtice of peace. But Hale, Cote and Hawkins, take no 
notice that a charge is neceſſary to be ſet out in the warrant. In the t 
caſe of the ſeven biſhops their counſel did not tike this objection, 6 
which no doubt but they would have done if they had thouyht a 
there had been any weight in it. I do not rely upon the determi. c 
nation of the Judges who then preſided in the King's Bench, [ 4 
have been attended with many precedents of warrants returned into b 
the King's Bench, they are almoſt univerſally like this; and in Sir 4 
William Wyndham's caſe, 1 Stra. 2, 3. this very point before us is A 
determined. And Haw#ins in his 2 Pl. Caron. 120. ſet, 17. lays, P 
« Tt is ſafe to ſet forth that the party is charged upon oath ; but Ju 
* this is not neceſſary, for it hath been reſolved that a commitment . 
0 for treaſon, or for ſuſpicion of it, without ſetting forth any par- A 
e ticular accuſation, or ground of ſuſpicion, is good ;' and cites re 
Sir William Myndbam's caſe, Trin. 2 Geo. Dalt, cap. 12. Cranf. P 
233. 6. 3 
The ſecond objection is, that the libel ought to be ſet forth in pt 
the warrant in læc verba, or at leaſt ſo much thereof as the ſecre- 4 
taries of ſtate deemed infamous, ſeditious, &c. that the court may I 
judge whether any ſuch paper ever exiſted, or if it does exiſt, whe- 2 
ther it be an infamous and ſeditious libel, or not. But we are al * 
of a contrary opinion; a warrant of commitment for felony mult I. 
contain the ſpecres of felony briefly, © as for felony for the death 10 


« of J. S. or for burglary in breaking the houſe of J. S. &c. - 
c 
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« the reaſon is, becauſe it may appear to the judges upon the re- 
« turn of an habeas corpus, whether it be felony or not, The 
magiſtrate forms his judgment upon the writing, whether it be an 
infamous and ſeditious libel or not at his peril, and perhaps the 
paper itſelf may not contain the whole of the libel; :7nuendo's may 
be neceſſary to make the whole out: there is no other word in the 
Jaw but liel whereby to expreſs the true idea of an infamous writ- 
ing; we underſtand the nature of a libel as well as a ſpecies ot 
{lony ; it is ſaid the libel ought to be ſtated, becauſe the court can- 
not judge whether it is a libel or not without it; but that is a mat- 
ter for the judge and jury to determine at the trial, If the paper 
was here, I ſhould be afraid to read it, We might perhaps be 
able to determine Hat it was @ libel, but we could not judge that it 
mes not a libel, becauſe of innuendos, &c. It may be ſaid that 
without ſeeing the libel we are not able to fix the quantum of the 
bail; but in anſwer to this, the nature of the offence is known by 
us; it is ſaid to be an infamous and ſeditious libel, Sc. it is ſuch 
2 miſdemeanor as we ſhould require good bail for, (moderation to 
be obſerved) and ſuch as the party may be able to procure. 


The third matter inſiſted upon for Mr. Wilkes is, that he is a 
member of parliament, (which has been admitted by the King's 
ſerjeants) and intitled to privilege to be free from arreſts in all caſes 
except treaſon, felony, and attual breach of the peace, and therefore 


all of opinion that he is intitled to that privilege, and muſt be diſ- 
charged without bail. In the caſe of the ſeven biſhops the court took 
notice of the privilege of parliament, and thought the biſhops would 
have been intitled to it if they had not judged them to have been 
guilty of a breach of the peace, for three of them, Wright, Holloway, 
and Allybene, deemed a ſeditious libel to be an actual breach of the 
peace and therefore they were ouſted of their privilege moſt un- 
jultly, If Mr. Willes had been deſcribed as a member of parlia- 
ment in the return, we muſt have taken notice of the law of pri- 
vilege of parliament, otherwiſe the members would be without 
remedy where they are wrongfully arreſted againſt the law of 
parliament; we are bound to take notice of their privileges as being 
part of the law of the land. 4 [nft. 25. ſays, the privilege of par- 
lament holds unleſs it be in three caſes, viz. treaſon, fe ony, and the 
peace ; theſe are the words of Coke ; in the trial of the ſeven biſhops 
the word peace in this caſe of privilege is explained to mean where 
ſurety of the peace is required. Privilege of parliament holds in in- 
formations for the King, unleſs in the caſes before exceptæd; the 
caſe of an information againſt Lord Tankerville for bribery, 4 Anne, 
was within the privilege of parliament. See the reſolution of the 
Lords and Commons, anne 1675, We are all of opinion that a 
libel is not a breach of the peace; it tends to the breach of the 
peace, 


ought to be diſcharged from impriſonment without bail; and we are 
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peace, and that is the utmoſt, 1 Lev. 139. but that which only 
tends to the breach of the peace cannot be a breach of it. Suppoſe 
a libel] be a breach of the peace, yet I thin it cannot exclude pri- 
vilege, becauſe I cannot find that a libeller is bound to find ſures 
of the peace, in any book whatever, nor ever was, in any caſe, ey. 
cept one, vix. the caſe of the ſeven biſhops, where three Judges 
ſaid, that ſurety of the prace was required in the caſe of a li,; 
Judge Powell, the only honeſt man of the four Judges, difſented, 
and I am bold to be of his opinion, and to ſay that caſe is not law. 
but it ſhews the miſerable condition of the ſtate at that time; upon 
the whole, it is abſurd to require ſurety of the peace or bail in the 
caſe of a libeller, and therefore Mr. Milłes muſt be diſcharged from 
his impriſonment, whereupon there was a loud buzz in WWeftmin- 


ſter-ball, He was diſcharged accordingly, 


Leeman verſuas Allen and others. C. B, 


Impriſonment RESPASS, aſſault and impriſonment, to the plaintiff's d. 
. — mage of 300/. The defendant pleaded the general iſſue; 
damages not upon the trial the jury gave a verdict for the plaintiff, and zoo. 
excellive, and damages; in the paper book of the iſſue, delivered to the deſendant 
4000 1 with notice of trial, the damages (by miſtake) were laid onl 2050 

: but the record of ni privs was right and agreeable to the roll, which 
W 3 was 300“. damages; after a defence made at the trial, it was nos 
variance be- moved by ſerjeant Neres for the defendants to ſet aſide the verdid 
tween the iſſue upon two matters, iſt, becauſe there is a variance between the iſſue 


delivered and | g 
3 book delivered; and 2d, becauſe the damages are exceſſive. 


niſi prius after | 
— It appeared in evidence at the trial, that the plaintiff kept the 
Rummer tavern in Chancery-Lane; that the defendants are perſons 

called reforming conſtables, and under pretence of a warrant from 

one Kinaſton, a juſtice of peace, entered the plaintiff's houſe with 

ſtaves, th:re ſeiſed and carried her into the yard, and ſaid, ©* vc ur 

% bave got ber, and will carrie the bitch to new priſon; the defen- 

dants would not ſay what crime ſhe was guilty of, or charged with; 

Allen the conſtable had a warrant, but he did not ſhew it; that the 

next morning the plaintiff went to Mr. Kinaſton's houſe, but he wa 

not at home; then the went to juſtice Cox's, and again to Mr. K- 

naſton's but none of defendants appeared to proſecute her. J 

Slade, the waiter at the tavern, proved, that a man and a woman 

came to plaintiff's houſe (who looked like fellow ſervants) between 

g and 10 o'clock one evening in Eaſter week, a few minutes before 

this impriſonment was done; that they appeared to be honeſt ſobef 

erſons, and came to refreſh themſelves ; that he ſaw the defendants 

armed with bloodgeons, take and ſeize the plaintiff his milſtrels 


that Allen laid hold of her, and ſaid, Now damn you for a bitch 
| « wy 
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« «7 have got you, and we are determined you ſball go to New priſon,” 
«ther witneſſes gave evidence to the like effect; that theſe defendants 
called themſelves reformers; about 20 witneſſes proved the Rummer 
mern to be a houſe of good repute, and no body proved the con- 
trary 5 it was alſo proved that one of the defendants ſtruck the plain- 
if, That the defendants never proſecuted the plaintiff, nor did 
they appear againſt her when ſhe went before the juſtice next day. 
For the defendants, one William Gardiner, who was accideatly pre- 
ſent in court at the trial, ſwore he was at the Rummer when this 
affair happened, and that he heard no oaths, nor the word bie, &c. 
It appeared that the warrant was granted and ſigned by juſtice Ky- 
allo, to enter this houſe, upon an allegation that the plaintiff kept 
1 lewed and diſorderly houſe; that they had two warrants, one for 
London, and another for Middleſex, becauſe this houſe ſtands partly 
in and out of the city, which they kept five weeks before they 
executed them ; that they frequently watched the houſe, and when 
they imagined any lewd perſons went into the houſe they took that 
opportunity to execute the warrant; this is the ſubſtance of the 
evidence, whereupon the jury found for the plaintiff, and 300 J. da- 


mages. 


Chief Juſtice: 1/t, As the defendants made a defence at the trial, 
the court will not ſet aſide the verdict for the variance between the 
iſue book delivered in paper; and the record of 7; prius, which 
whs not mentioned or objected to, at the trial; and if the record of 
175 prius had been wrong, the court would have mended it by the 
roll, after a verdict and a defence made. 


2. As to the exceſſiveneſs of-damages ; courts ſhould be very cau- 
tious how they overthrow verdicts that have been given by 12 men 
upon their oaths; however, if damages be unreaſonable and outra- 
geous indeed, as if 2000/. or 3000/7. was to be given in a little bat- 
tery, which all mankind might ſee to be unreaſonable at firſt bluſh; 
certainly a court would ſet aſide ſuch a verdict, and try whether 
a 2d jury would not be more reaſonable. The rule in the caſe of 
Aſh and Afb, Comb. 3 57. ſaid down by Lord Het, is a good one; 
hat the jury are to try cauſes with the aſſiſtance of the judges, 
and ought to give their reaſons, when required, that if they go 
* upon any miſtake they may be ſet right; and for their not do- 
ing ſo, and for exceſſiveneſs of damages, a new trial was granted. 
And this rule is univerſal, and extends to all forts of actions. But 
it may be ſaid what rule has the court to govern themſelves by as 
to matters of tort? I anſwer, the court mult be able to ſay the 
damages are beyond all meaſure unreaſonable, though they cannot 
lay exactly what damages ought. to be given. I do not think the 
damages exceſſive in the preſent caſe; here are anumber of perſons 
like a new ſort of grand jury, who meet once or twice ina week, 
PART 1I, Tt 1 
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Copy hold ſur- 
rendred to the 
uſe of a will, 
is devited to 
ſix perſons, 
one otters 10 
de admitted, 
the lord re- 
tuſes to admit 
him, the lord 
cannot ſeiſe 
quouſq; &c. 


— 
and take upon themſelves to preſent, correct, reform, and commence 


roſecutions; a warrant is granted by Kynaſton a reforming juſtice 
on the information of one Tram, who is fled for an abominah}« 
crime, there was no account given at the trial of the matter of hi; 
information to allen, who did not appear though he was ſabpænel 
the warrant is pocketed five weeks, the defendants watch and wait 
till they can dodge a lewd woman into the out- rooms of this houſe 
where they had not been five minutes, before the defendants entred 
with bludgeons, and ſeized upon the perſon of the plaintiff, and 
would have carried her to priſon that night, if her neighbours had 
not then interpoſed and undertaken that ſhe ſhould appear before 
juſtice Kynafton, next morning, which ſhe did, but the defendants 
never puriued the warrant one Rep farther. I think the King's Bench 
would grant an information againſt theſe perſons for ſetting them. 
ſelves up as a kind of grand jury; an informer is a molt odious 
character; and I am glad of an opportunity of declaring my 
diſlike towards theſe reformers. The whole court refuſed to (:t 
aſide the verdict; and the plaintiff had judgment, 


Roe on the demiſe of Aſhton verſus Hutton and 


nad 736 1 


Ee, of copyhold lands, tried at Lincoln, verdict for 
the plaintiff, ſubject to the opinion of the court, upon the fol- 


lowing caſe. 


The Dean and Chapter of Peterbercugh being ſeiſed of the manor 
of D. by leaſe dated the 21% of May 1759. demiſed the ſame (to 
one Ch. Aſtroppe who died 21 May 1760. and) to the leſſor of the 
plaintiff for 21 years; afterwards, one Martin being tenant of the 
copyhold lands in queſtion, ſurrendered to the ule ot his will; and 
thereby deviſed the ſame to Jabs Hutton, and five other perſons in 
truſt, &c. and died. John Hutton went to the Lord's Court, and 
defired to be admitted tenant, upon paying his proportionable part 
of the fine, but the Lord refuſed to admit him, unleſs he would 

ay the whole fine for himſelf and all the other five truſtees, which 
be refuſed; another of the truſtees appeared in court, but refuſed 
to be admitted upon any terms at all; the other four never appeared 
in court, and ſent word by theſe two, that they diſſented, and 
would not be admitted; whereupon three proclamations were made 
for all the ſix truſtees to come and be admitted, or the whole land 
would be ſeiſed into the lord's hands as forfeited, and afterwards the 
Lord entered for the forfeiture ſuppoſed; this is the title of the leſ- 


ſor of the plaintiff. 


The 


4 
— 


LE aſter Term 3 Geo. 3. 1763. 163 


The whole court held that the Lord ought to have admitted J. Tho. Raym. 
77:::1 who offered himſelf, and then the Lord might have pro-“ 
"-eed to recover his fine for all the fix truſtees, if it was either — 
que by law or the cuſtom of the manor, and he has been too haſty wp. } 
in entting for a ſuppoſed forfeiture before admittance, a ſeizure guouſ- 3 Lev. zos, 
is until ſomebody comes to be admitted, one comes and offers to — SIE 
be admitted; ſo it is clear the Lord had no right to ſeize. Judg- Lu.Rep. 262. 


ment for the defendants. 


3 ver/us Johnſon. C. B. 


T RESPA8Ss for cutting down the plaintiff's trees at Branton x, , caſe for 
common in the county of Huntingdon, upon not guilty, there the opinion of 

was a verdi for the plaintiff, ſubject to the opinion of the court, —— 

upon a caſe reſerved, the ſhort ſtate whereof is as follows; At the fu 

trial the plaintiff, in order to prove he was in poſſeſſion of the place ought to be 

in which, &c. produced in evidence a paper writing purporting to —— 

be an admiſſion of the plaintiff to the place in queſtion as being co- dence of facts 

prhold, in truſt for J. S. by the lord of the manor of B. It was only. 

ſtated that the trees were cut down on Branton common by the de- 

ſendant, and that the plaintiff himſelf was not a commoner, but way,  , 


a truſtee for J. S. who has a right of common. \ 
Serjeant Fofter for the plaintiff. 


The queſtion is, whether the plaintiff being a truſtee for J. S. 
who is a commoner, can maintain treſpaſs againſt the defendant for 
cutting down trees there; and unleſs the plaintiff in this caſe has 
treſpaſs, none elſe has, Co. Elix. 349. Cotes Copyb. 5 o. it was ob- 
jected at the trial, how could the plaintiff call the trees bis trees; 
in anſwer to this Bro. tit. Tenant per Copy, p. 2. tenant at will of a 
copy old broueht treſpaſs for cutting trees, and he had damages and 
judgment although there be another frank-tenant, quo nota ſays Bro. 
and cites 2 f. 4. 2. and 12 Mod 379. is treſpaſs by a copyholder 
again the Lord Suppoſe this had been a feoffment to utes at the 
common lau, the action of treſpaſs mult have been brought by the 
*onces, Hil, 15 H 7. fo. 2. pl. 4. cefluy que uſe cannot diſtrain 
in is on name. 2 Tin. 180, the ſtatute of uſes does not ex- 
tend to copyholds, ſo the plaintiff is to be conſidered as a teoffee to 
ves at common law. 


detjeant Whitaker for the defendant. 


. the trial of this cauſe there was neither proof of title or poſ- 
jon in the plaintiff, of the place in queſtion, nor does the caſe 
dle any fact of title or poſſeſſion in the plaintiff, it only ſtates that 
a 


Ans. 
6 
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e 

a paper writing importing to be an admiſſion of the plaintiff in truſſ 

2 Rol. Abr. Sc, was proved, but this does not prove that the eſtate is copyhold i 
553-S-pl-1- is only preſumptive evidence that it is copyhold, the fact that the 
place in which, &c. was copyhold ought to have been ſtated. 6 

that neither of the facts that the plaintiff had zitle or p/n ar 

ſtated and therefore the plaintiff cannot have this action; and of 

that opinion was the court, and ſet aſide the verdict, but without 


colts. 


Anſon verſus Jefferſon. KEE 


n — HIS was a plaint in replevin levied in the county court of 
appearing on Nerfoik, which was removed by the plaintiff into the (. B. 
— — * = by a recordare facias loqueiam, returnable on the morrow of the 
—— purification of the bleſſed Mary; the plaintiff ſued out a pone to 
for a deſen- compel the defendant to enter his appearance, but inſtead of appear. 
cant, ts ing, he (by attorney) caſt an in, which i d with the cl 

wy ing, he (by y) cin, which is entered with the clerk 
| of the eſſoins in the following words, vig. © On the morrow ot the 
purification of the bleſſed Mary, Norfolk, effein for John Jcffir- 

% ſon at the ſuit of Anſon by Henze/l and Led:e; and the deten- 
dant's attorney Mr. Lodge entred a rule, that unleis the plaintif 

ſhould' adjourn the cin a non pros would be ſigned; the plain. 

tiff did not adjourn the in, fo a non pros was figned; upon ſhewing 

cauſe why the in and the non pros ſhould not be ſet aſide, it ap- 

peared upon afhdavit that Henzell and Lodge were agents or attornics 

for the defendant, and had entred, or ca/# the efſoin, and therefore it 

was inſiſted that the defendant was in court by his attorney; and it 

would be abſurd to ſay a man can in when he really appear 

by attorney, or that he has a legal excuſe for not appearing whenit 

is plain he has ated in the cauſe by his attorney. It was alſo (aid 

that no e/orn lies in perſonal actions, Symonds v. Mayor of Totneſs, 

Sir. Geo. Cooke's caſes of practice 8. In the caſe of Barclay v. Eurl, 

B. R. 2 Stra. 1194. The defendant being ſued by original, and ar- 

reſted on a ſpecial capias caſt an ſſoin, and for want of the plaiptiffs 
adjourning it, ſigned a non pros; the court declared there was no co- 

lour for the %o, and. though the plaintiff had proceeded to judg- 

ment after he was nen proſ'd for not adjourning the efſoin, yet the 

court would not ſet aſide the judgment, notwithſtanding it was al 

ledged that the plaintiff was out of court, as the aan pros had never 


been ſet aſide. 


Pratt Lord Chief Juſtice, I cannot ſay that eſ6ns may not be 
allowed in perſonal actions, becauſe Coke in 2 Tn/t. on the Stat, 
Marlbridge, jo. 125, 126, 137. ſays that efſorns are allowed in pe. 
ſonal actions; but this is a very obſolete practice, and a great abul 
of the law, as it is an unneceffary delay of juſtice; and if the pre, 
tice is to be revived, it will be neceſſary to make a new order 


court. . 
Bata 
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Bathurſt Juſtice : By the ſtatute of efſoins, 21 Ed. 2. ſec. 12. An attorney 
an efſoin lieth not where the party hath an attorney in his ſuit; and — 
by ec. 4. an hein lieth not where the party was ſeen in court. An court he can- 
„in lies for an attorney though he is an officer of the court, but »ot- 

* he be ſeen in court he cannot ein, as was the caſe of Mr. George 
Wheeler, who was ſecondary to prothonotary /h Borrett, Eſq; 
and an attorney, and attended the holding the in upon the eſſorn- 
day of the ſame term, wherein he eſſoined. Lord Chief Juſtice : 
It was ſaid, the pore was a ſummons, and therefore the defendant 
might well ein; but it is not ſo, it is only a prefixing of the day 
for the defendants to appear at We/tminſter ; here is an attorney ap- 

rs to have entred the ein, and therefore it is void, and muſt be 


{et aſide, and all proceedings thereon, 


Trinity Term 
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Freeman on the demiſe of Vernon alias Bund verſus 


Weſt. C. B. 


JECTMENT of a toft and certain lands in Charkon in 3 Icate for 
the pariſh of Croptborne in the county of Worceſter, tried lives to begin 
at the laſt ſummer aſſizes before Mr Baron Smythe, when from the day 
a verdict was found for the plaintiff, ſubje& to the opinion — yan 

of the court upon this caſe, (vig.) It appeared in evidence that the ſeiſin deliver- 
dean and chapter of Morceſter were ſeiſed in right of their church © *ferwarde 
of one of the manors of Charlton in the ſaid pariſh of Cropthorne, 4 — _ 


and being ſo ſeiſed, by indenture bearing date the 2655 day of No- faid to convey 
wemb'y 17:0. between the dean and chapter of the one part, and ee 0 
the plaintiff's leflor of the other part, the dean and chapter for a — * 
valuable conſideration granted the ſaid manor of Charlton (of which 
the premiſſes in queſtion are part) to the plaintiff's leſſor, to hold 
to him and his heirs from the day of the date thereof, for the lives of 
= perſons who are ſlill living, under the yearly rents therein 

ART II. Uu reſerved ; 
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reſerved; and in the leaſe power is given by the dean and Chapter to 
William Bund as their attorney, to take poſſeſſion of the premiſſes, 
and to deliver ſeiſin thereof to the plaintiff's leſſor, according to the 
tenor, effect and true meaning of the ſaid leaſe; in purſuance of 
which power, ſeiſin was delivered of the premiſſes by the ſaid /,. 
liam Bund to the plaintiff s leſſor on the 28th day of May 1751. 


It was objected on behalf of the defendant, that this is a leaſ 
of a freehold, and being made to commence in futuro, is therefore 


void. 


The queſtion for the opinion of the court is, whether this leaſe, 
as it is made to commence from the day of the date thereof, and 
ſeiſin being afterwards delivered on the 287 day of May tollowing, 


is good or not? 


This caſe was twice argued at the bar, in Eaſter term laſt by 
ſerjeant Nares for the defendant, and ſerjeant Hewitt for the plain- 
tiff; and in this preſent term, by ſerjeant Aſpinai for the defendant, 
and ſerjeant Fur/and for the plaintiff; after time taken to con- 
fider, the Lord Ch. Juſtice delivered the opinion of the whole court, 


and gave judgment for the plaintiff, 


Lord Ch. Juſtice Pratt: We muſt not overthrow eſtabliſhed prin. 
ciples of law; that a freehold cannot be conveyed to paſs in jutur, 
is a certain principle, and was grounded on the fevdal law; for if 
a freehold could paſs to commence in future, there would be an 
ab:yance and want of a tenant againſt whom to bring a præciſe, aud 
the law will not ſuffer the land to be in Abexance a ſingle day, if 

oſſible, to prevent it, for if it might be without a tenant of the 
freehold for one day, why not for a year, or co years: Indecd, at 
this day, there is not ſuch abſolute —_— that there ſhould be an 
actual tenant of the freehold, as formerly when real actions were 
the only way of trying tities to land, and which rea/ writs can only 
be brought againit the enant of the freel old, becauſe at this time, 
and for 200 years paſt, the fictitious «tion of ge, againſt the 
tenant in poiſeſſion is, and has been the univerſal practice ol trying 
titles to lands and tenements; and therefore it ever there was a calc 
where the a/iutia of judges (to overlook niceties in the law, and to 

et over difficulties of firit principles which ſtcod in their way,) wi 
commendable, this is t caſe. The old principle of law, thata 
reehold cannot paſs to commence in futuro, has no good re. ſon ot 
ground to ſtand upon at this day ; but without ſaying any thing 
againſt that old law, we may in this particular cafe, with the a- 
thority of our forefathers, determine this to be a good leaſe. 


The 
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The objection to it is not much to be favoured ; it is to overturn 
1 deed made upon good conſideration ; it would make void a great 
number of church leaſes, which are penned in the ſame way, and 
occaſion much inconvenience ; ut res magis valeat quam pareat is a 
good ground for us to ſtand upon ; and therefore we are of opinion 
with the caſe in Moor 637, 759. that the freehold remained in the 
lan and chapter after the date and making of the leaſe, and until 
ella was delivered by the attorney to the plaintiff s leſſor, according 
to the tenor, effect and true meaning of the ſaid leaſe, and then, 
and not before, the freebold paſſed out of the dean and chapter to 
the plaintiff's leſſor. The very of ſeiſin is the only powerful ope- 
rative tranſaction, for if, in this caſe, nothing had been ſaid of 
livery, either in, or dehors the deed, nothing would have paſſed by 
the leaſe till the day of judgment. Courts have determined that if 
livery be made by the leſſor himſelf after the date in the deed, it 
ſhall controul the expreſs day in the deed, and make ſuch a leaſe as 
this, (habendum a die datits) good; what difference therefore can 
there be between this, and when it is done by the leſſor's attorney, 
according to the tenor, effect and true meaning of the leaſe, fix 
months after the date, as is ſtated? No difference at all. Vide Palm. 
zo Dean and Chapter of Worceſter's caſe there cited, was a leaſe for 
life to commence @ die datis, and a letter of attorney to make livery 
the next day, which was made accordingly, and adjudged a good 
leaſe. By the warrant of attorney to deliver ſeiſin in the preſent 
caſe, the intention of the parties was, that the deed ſhould be ſub- 
ſtantiated by the livery, and in the mean time the freehold was in 
the grantor; ſo that without ſaying any thing againſt the old law, 
that a freebeld cannot paſs to commence in futuro, we give judg- 
ment for the plaintiff, and order the pgſtea to be delivered to him. 


Caſes cited by ſerjeant Nares upon the firſt argument. 1 La. 
Ray. 84. 3 L-v. 438. Salk. 413. 1 Ro. Rep. 229 Hib. 314. 
2 Buiſt 304, 5, Cc. 2 Rep. 55. 


Caſes cited by ſerjeant Hewitt, Co. Lit. 52.6. 48. b as to feoff- 
ment and ſeiſin. Mcor 636. Ro. Rep. „2. By judge Bathurſt. 
Palm. 30. Cro. Jac. 153. 


Caſes cited by ſerjeant Burland. Perk. ſec. 187. 1 Ro. Abr. 
928. in point, Cro. Fac. 153, 563. Heb. 314. margin. 3 Rep. 
55. By ſerjeant Aſpinwal, 30 Ed. 3. 31, Ec. 


N. B. The court ſeid they would preſume that the power given 
to the attorney was to make /zvery at any day ſubſequent to the 
leaſe; which they ſaid was the true meaning of the deed, 


N. B. 


373. 


15h 


— 
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N. B. Mr. Juſtice Wilmot, at a trial of an ejectment formerly 
upon this ſame leaſe, was of opinion that from the date, and from 
tbe day of the date, was the very ſame, and both included the day, 
Vide Ld. Raym. Kell and May, contra Ld. Coke. 


N. B. Mr. Baron Smythe at the trial was of the ſame opinion 
with the Common Pleas, and that the leaſe was good for the ſame 


reaſons nearly. 


French qui tam, &c. ver/zs Adams. C. B. 


A man my THIS was an action of debt upon the far. 5 Eliz. cap. 4. . zi. 
—— againſt the defendant for exerciſing the trade of a carpenter, 
as be hs contrary to the ſtatute, he not having ſerved an apprenticeſhip to 
agg or that trade; iſſue was joined upon ii debet, and tried before Lord 
ſeven years, Chief Juſtice Pratt at Weſtminſter. It appeared in evidence at the 
trial, that the defendant had worked or ſerved as a ſervant for ſeven 
years in the trade of a glagier, and for ſome time afterwards exer- | 
Ciſed that trade as a maſter; that afterwards he exerciſed the trade 
of a carpenter for the ſpace of nine years, and it was proved that , 


be well underſtood that trade. 


. 1 2 s 


It was objected by ſerjeant Nares for the plaintiff at the trial, that 
the defendant being originally firſt bred up to the trade of a gie, 
he could not now follow two trades, both carpenter and glazier; 
and whether he could or not, was the queſtion reſerved for the con- 


ſideration of the court. 


Curia. All the judges of England at a meeting lately reſolved, 
That if any man as a maſter had exerciſed and followed any trade 
as a maſter without interruption or impediment for the term of 
ſeven years, he was not liable to be ſued or proſecuted upon the 
ſtatute of the 7b of Elz. Alſo if a man hath followed two or wore 
different trades for the term of ſeven years, or more, he ſhall nut be 
liable to be ſued or proſecuted upon this ſtatiite. There is no law 
againſt one man's following ſeveral trades at this day; there was 
an ancient ''atute made the 37 Ed. 3. cap. 6b. That artificers ct 
handicraftſmen ſhould uſe but one mittery, and that none ſhould ute 
any miſtery but that which he had before that time choſen and uled; 
but this reſtraint of trade and traffick was immediately found pre- 
judicial to the commonwealth, and therefore, at the next parliament, 
it was enacted, that all people ſhould be as free as they were at a 
time before the ſaid ordinance. 11 Rep. 54. 4. And Cite ſays, 
it is to be obſerved, that acts of parliament that are made again 
the freedom of trade, merchandizing, handicr.fts, and miiterits, 
never live long. 4 1n/t, 31, Without the leaſt doubt in the _ 
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1 man may follow twenty trades if he has worked at, or followed 
each trade ſeven years; Mr. Harriſon of Red. Lyon-Square, ſerved 
an apprenticeſhip to the trade of acarpenter, but, for twenty-ſix years 
he has been a watch-maker, and though he never ſerved as an ap- 
entice to the trade of a watch- maker, is the beſt maker of rime- 
«ces in the world, and the parliament has given him 5000 J. to- 
wards finding out the longitude by the help of his watches or time- 
meaſurers ; and ſhall this man be hindred from making watches, 
and exerciſing the trade of a carpenter alſo if he pleaſes? Per totam 
aurian, There muſt be judgment for the defendant, and the Poſtee 
muſt be delivered to him. Serjeant Nares for the plaintiff, ſerjeants 
Burland and Glynn for the defendant. ? 


port Eſq; verſus Turton & al, aſſignees of Sparrow 
a bankrupt. C. B. 


fue e 
ROVER for a certain quantity of coals; upon Not gailiy One who | 
there was a verdict for the plaintiff, ſubje& to the opinion — 
of the court; upon the following caſe made at the aſſizes. i and ls 
| the coals is 


7.8. in conſideration of 1609/. grants, bargains and ſells to * 


Sparrou, his executors, adminiſtrators, and aſſigns, a certain mine a tus of 
of coals, reſerving a rent and a certain quantity of coals to be de- MeKrupt. 
livered to the ſaid J. S. every year, with power of re-entry in caſe 
of non-payment; there is no limitation of time or term, but it is 
a fale and purchaſe of the whole mine ſo long as any coals are to 
be gotten therein; Sparrow worked the mine and ſold the coals, 
and then committed an act of bankruptcy; afterwards 13 Q#. 1761. 
he aſſigned all the coals he had got to the plaintiff; the defendants 
as aſſignees of Sparrow, under a commiſſion of bankruptcy claimed 
and took away the coals, and whether the buying the coal-mine, 
working it and ſelling the coals, can make him liable to be a 


bankrupt within any of the ſtatutes concerning bankrupts, was the 
queſtion, 


Serjeant Davy for the defendants: Sparrow is a buyer, and not 
a farmer; I admit the buyer of an eſtate is net a trader, but the 
buyer of part of the profits of an eſtate, if he ſells the ſame again 
and endeavours to get his living thereby, is a trader ; as ſuppoſe a 
man upon the exchange buys the produce of a plantation, all the 
canes which ſhall grow upon it next year, and ſells the ſame ; or 


a timber-merchant buys wood growing, and ſells it, Or the like 
as to hops, corn, Cc. 


Part II. X x Chief 
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at market, then he becomes a trader within the ſtatutes of bank- 
rupt. 


Dacertain in- 
tereſts go to 
ezecutors. 


ſide, unleſs it is deſired to be argued a ſecond time; I never was ſo 
.clear in any caſe in all my life, as that Sparrow was not a trader 


.intereſt, becauſe no body can tell how long coals can be got; it is 
like an eſtate by elegit, or ftatute ſtaple, which laſts as long as the 


can go.no other way, if undiſpoſed of by will. 


were ordered to go on, 


Chief Juſtice: When he buys the timber, the corn, c. ang. 
ing, what does he buy, ſomething real or perſonal? 


' Davy: When one buys as much coal as he can get in a certain 
field, it is a perſonal thing in the buyer, 


Gould Juſtice: Would not an ejectment lie for this? 
Chief Juſtice: Moſt certain, an ejectment would lie. 
Davy: Sparrow did not buy the mine, only the profits of it. 


Chief Juſtice: It is a chartel intereſt in the land, and would 90 
to executors. 


Davy. December 19, 1707. Lord Cowper determined that e 
buyer of coals in the mine is not a trader within the ſtatutes of 
'bankrupt, but if he ſells them together with others that he bought 


July 17 57. Newton and Newton ; A buyer or farmer of allum 
works cannot be a bankrupt; held per Lord Mansfeld. 


Chief Juſtice : How many witneſſes are requiſite to a will of 
this intereſt in the coal mine ? Three, certainly; it being an intereſt 
in land. Before the ſtatute of Geo. 1. c. 24. it was a doubt whe- 
ther a farmer could be a bankrupt ; now by that ſtatute it is clear 
that he cannot. I think we can have no doubt in this caſe; and 
that we have no occaſion to hear my brother Nares on the other 


woo — = — - =, = — — oa 


liable to bankruptcy. 

This intereſt in the coal mine is a chattel, it is quite an uncertain 
debt is not wholly ſatisfied; fo this intereſt will laſt as long as there 
are any coals to be had. A mine.is a temporary intereſt in the land, 


yet ſtill it is a chattel intereſt, and will go to executors; for it is 
certain rule, that uncertain intereſts always go-to executors, 


-Geuld Juſtice, having ſome little doubt, the plaintiff” s counſel 
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Serjeant Nares for the plaintiff, 


iſ, This is a bargain and ſale of all the mine, deſcribed to be 
taked, and marked out with boundaries, with a clavſe of re-entry 
in the ſeller, in caſe of non-payment, &c. Mines are things of in- 
heritance, and cannot poſſibly be deemed merchandize, fo that a 
trader or dealer in mines can never be deemed liable to bankruptcy, 
2 Wms. 240, I, 2. Ejectment lies of mines, 2 Stra. 1142. a fine 
may be levied of mines, tit. De conventione in the Regift. 165. 6. 
Shep. Touchſtone 10. Brown's 'Fines 15. 


Chief Juſtice : A Fine may be levied of water-works, and a re- 
covery may be ſuffered of every thing whereof a fine may be. 


Nares 2dly, He who is liable to be a bankrupt muſt be a per- 
« ſon uſing the trade of merchandize by way of bargaining, ex- 
« change, bartering, cheviſance in groſs or by retail, or ſceking 
« his living by buying and ſelling“. See ſtat. 13 Elix. c. 7. 1 Jac. 
1. c. 15. 21 Fac. 1. c. 19. It ſurely is not merchandize to buy a 
coal mine, no more than it is to buy any other eſtate, or chattel 
intereſt in land whatever. 


Ld, Chief Juſtice: The ſingle queſtion is, whether Sparrow can 
be deemed to be a. trader within the true meaning of any of the 
ſtatutes made concerning bankrupts.; I am very clearly of opinion 
he cannot; the ſtatute of 21 Fac. 1. cap. 19. is the ruling ſtatute 
whereby this matter muſt be determined : the perſon who ſhall be 
deemed a bankrupt-is thus deſcribed, v:z. I/, He mult be a perſon 
uſing trade of merchandize, &c. Or, 2dly, One ſeeking his living 
by buying and ſelling; by buying and felling what? Surely, not by 
buying an intereſt in land, and ſelling the profits thereof; this can 
never come within the idea of uſing the trade of merchandize, or 
getting a living by buying and ſelling in the ſenſe of the legiſlature; 
from the idea we have of merchandize, the line may be drawn be- 
tween the land owner, and the merchant; one would wonder there 
could ever have been any doubt about a farmer ; for if every buyer 
and ſeller was liable-to be a bankrupt, many of the firſt perſons in 
the kingdom. might be liable to be ſo : whatever the owner of land 
in fee may do, ſurely, he who rents it may do the the ſame ; if the 
former may be a buyer and ſeller, and not be liable to be a bank- 
rupt, why may not the farmer be ſo alſo? his tilling the land, huf- 
bandry and ſtock on his farm, are known to every body, yet he 
lets his living by buying and ſelling ; ſo an :znnkeeper, a victualler, 
and an aleboujekeeper, get their living by buying and ſelling, but 
their way of buying and ſelling is not within the meaning of any of 
the ſtatutes of bankrupt; the buying and ſelling which is within 

a thoſe 


n 


172 Trinity Term 3 Geo. 3. 1763. 


CE 


thoſe ſtatutes is to be confined to perſons who live by a credit 
gained on an uncertain capital ſtock, | 


The caſe at bar is this: One buys, another ſells ſo many feet of 
coals, to the buyer his executors and adminiſtrators, for a groſß 
ſum; the buyer works the mine and ſells the coals; and now it is 
ſaid he uſes merchandize, becauſe he is a coal maſter ; but I think 
| there is no difference between a leaſe for years and this caſe of the 
| coal- mine; Sparrow clearly had a chattel intereſt in the land, like 
| an elegit, as was ſaid. Though a mine be an inheritance, yet it 
| may be ſevered from the inheritance by the grant now made; but it 
is certainly an intereſt in the land ; if it is not ſo, how is it to he 

conſidered or received? There is no doubt but an ejectment will lie 

of it, that a fine may be levied of it, and that a will of it requires 

three witneſſes ; things annexed to the land while ſtanding and in- 

| herent in it, as trees, lead, coals, Fc. while they are fo, are real 
eſtate and inheritable, but as ſoon as ſevered they are perſonal eſtate; 
while a ceal mine is undug it is part of the inheritance; a grow! 

pit granted would be a chattel intereſt in the land until it was work- 

ed out, and if the grantee were interrupted in working it, he could 

have nothing but treſpaſs. If Sparrow was neither the farmer, nor 

| owner of this coal mine, what was he? he muſt be one or the 
| other ; and neither the owner or farmer of an intereſt in land by 
buying and ſelling the ſame, or profits thereof, are liable to bank- 
ruptcy ; the caſe of the allum works is much ſtronger than this; the 
caſe of a brickmaker is a very different, the earth is manufactured and 
turned into quite another thing, but coals carried to market are the 
ſame as they were found in the earth; upon the whole it is impoſ- 
fible to make this man a trader within the meaning of the ſtatutes 


concerning bankrupts. 


Clive : 1 am of the ſame opinion; if the owner of a colliery {ell 
coals, he cannot be a bankrupt ; per Lord Sommers. 


Bathurſt: J am of the ſame opinion. 


Gould: J am of the ſame opinion as at preſent adviſed, but am 
not againſt having the matter argued a ſecond time, if the partics 


deſire it. 


But it never was argued again that I have heard of, fo that the 
plaintiff muſt have entred his judgment upon the verdid, 
which was for him, 
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Hawkins, Eſq; verſus Wallis, Eſq; C. B. 
RESPASS for nailing trees up againſt the plaintiff's wall; Treſpaß. 


Not guilty. pleaded ; verdict for the plaintiff, ſubje& to the I, 
opinion of the court upon this ſhort caſe. 8 
un it ſpe- 
cially. 


The facts at the trial were, that the plaintiff was poſſeſſed of a 
certain greenhouſe, the backwall whereof adjoined to the defen- 
dant's cloſe, and that the defendant nailed the trees growing in his 
cloſe to the wall of the plaintiff's greenhouſe, which was the abſo- 
Jute property of the plaintiff, and that the defendant had uſed ſo 
to nail his trees to the ſame wall for 30 years laſt paſt, without in- 
terruption ; it was infiſted that this long uſage was a poſſeſſion of 
the back part of the wall in the defendant, though the property of the 
wall was in the plaintiff. But per curiam, It was reſolved that this 
was no poſſeſſion in the defendant, but an eaſement only, and can- 
not be given in evidence upon the general iſſue; for whoever 
claims an eaſement muſt plead it ſpecially ; and judgment was given 
for the plaintiff, Gould J. Suppoſe the wall falls down, it being 
the plaintiff's property and fence next to defendant's cloſe, the 
plaintiff muſt rebuild it, ot the defendant might have an action 
againſt him. . = 


Anonymus. C. B. 


3 on a bond with condition to pay a certain ſam of Debt en a 
2 F money on or before ſuch a day; the defendant craves oyer of bond te Pay 
tne bond, and ſets forth the condition, and pleads payment of the — 
money before the day, to wit, that he paid it on ſuch a day; the «ay, payment 
plaintiff demnrs, and defendant joins in demurrer. | — 
ſuch a day, is 
burland for the plaintiff objected, that the defendant ought not 2004. ' 
to have put in iſſue the particular day whereon he paid the money, 
but ought to have pleaded that he paid the money on or before the 
day. But per curiam, The defendant has pleaded that he paid the 
money before the day, accotding to the condition, which is in the Cro. Jae. 434- 
disjunctive, to pay cn or hefcre the day; and the demurrer admits 
the plea to be true, and ces the money was paid before the 
on. ſo wp — * N e judgment; but the plaintiff moved 
cave to withdraw his dggurter, and to reply, u 
coſts; which was grantes. n F 
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Wolferſtan verſas The Biſhop of Lincoln and White. 


rd. $38 head, clerk. C. B. 


/ * Quare impe -G) U ARE impedit to permit the plaintiff to preſent to the north 
=_ | mediety of the church of Great Sheepy in the county of Leica 
ter, the plaintiff's title ſet forth in the declaration is, that Elizabeth 
Vincent, widow, was ſeiſed in fee of the advowſon of the north me. 
The record is diety of the ſaid church in groſs, and being ſo ſeiſed, preſented 
entredof Mi- Milliam Vincent her clerk to the ſame, it being vacant, who was 
—— thereupon admitted, inſtituted and inducted thereto; and the ſaid 
| — " Elizobetb being fo ſeiſed, and the ſaid north mediety being full of 
| preſent King. the ſaid William Vincent, ſhe (Elizabeth) on the firſt day of May in 
| - the year of our Lord 1722. died ſeiſrd of ſuch her eſtate in the ad- 
4, _ vowſon, upon whole death the ſame deſcended to the ſaid Willian 
7 Vincent her fon and heir, whereby the ſaid i illiam was ſeiſed there- 
. ces cof in groſs in fee; and he being ſo ſeized, and being ſo incumbent 
of the ſaid north mediety, afterwards on the iſt day of October 1740, 
| made his will in writing, and thereby deviſed the ſaid advowſon 
unto Elizabetb Vincent and Hannah Vincent, ſpinſters, his daughters, 
ele 2. doh +1562. and their heirs, equally to be divided between them; and afterwards 
on the firſt day of March 1740. died ſeiſed of ſuch his eſtate in the 
ſaid advowſon, and incumbent of the north mediety of the {aid 
church, upon whoſe death the ſaid Elizabetb and Hannah Vincent, 
ſpinſters, by virtue of the ſaid deviſe, became and were ſeiſed of the 
ſaid advowlſon in groſs in fee; and the ſaid north mediety of the 
ſaid church became vacant by the death of the ſaid Wi/lam ; and 
the ſaid Elizabeth and Hannab Vincent, ſpinſters, being to ſeiſed, 
and the ſaid north mediety of the ſaid church being vacant by the 
death of the ſaid William, it belonged to the ſaid Elizabeth and Han- 
nab Vincent, ſpinſters, to preſent a fit perſon to the ſaid north me- 
diety of the ſaid church ſo vacant, and one Hannah Vincent, widow, 
* uſurping upon the ſaid Elizabeth and Hannah Vincent, ſpinſters, pre- 
wn be ſented to the ſaid north mediety of the ſaid church ſo vacant Sr/- 
” oo ter Vincent her clerk, who upon the preſentation of the ſaid Hanna 
Vincent, widow, was admitted, inſtituted and inducted thereunto; 
and the ſaid Elizabeth and Hannab Vincent, ſpinſters, being ſo ſeiſe 
of the ſaid advowſon, to wit, the ſaid Elix. of one undivided moiety 
thereof, and the ſaid Hannab Vincent, ſpinſter, of the other undiv- 
ded moiety thereof, ſhe the ſaid Elizabetb Vincent, ſpinſter, after 
wards, to wit, on the 22d day of January 1757, at Great She), 
by an indenture then and there made between Thomas Greſley Gent. 
| of the firſt part, the ſaid Elizabeth Vincent, ſpinſter, of the ſecond 
| part, Sir Nigell Grefl:y, Bart. and Francis Vincent, Eſq; of the third 
part, and Sz ueſter Vincent, clerk, of the fourth part, (the ſecond 
part of which indenture ſealed with the ſeal of the ſaid 


V incent, 
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rincent, ſpinſter, the ſaid plaintiff now brings into court) in conſi- 
geration of a marriage then intended between the ſame Elizabeth and 
the ſaid Thomas Grefley, ſhe did grant to the ſaid Sir Nigell and 
Francis her undivided moiety of the ſaid advowſon of the north 
mediety of the ſaid church; to hold to them and their heirs, to the 
ue of the ſaid Elizabeth in fee, until the ſaid intended marriage, 
and from and after the ſaid marriage, to the uſe of the ſaid Eliga- 
lth for her life, and from and after the determination of that eſtate 
to the uſe of the ſaid Sir Nigel! and Francis and their heirs during the 
life of the ſaid Elizab-th, and from and after the deceaſe of the ſaid 
Elizabeth to the uſe of the ſaid Silveſter Vincent, his executors, 
i=. for the term of oo years; and from and after the determi- 
nation of the ſaid term to the uſe of the ſaid Thomas Greſley for his 
life, and from and after the deceaſe of the ſurvivor of the ſaid E/i- 
2abeth and Thomas Greſley to the uſe of the ſaid Sir Nell and Fran- 
q and their heirs for ever,; which ſaid marriage afterwards on the 
firſt day of March, in the year laſt mentioned at Great Sheepy was 
had, whereby and by virtue of the ſaid deed, and by force of the 
ſtatute for transfering uſes into poſſeſſion, the ſaid Thomas Gre 
and Elizabeth his wife, became and were ſeiſed of the ſaid moiet 
of the ſaid advowſon in right of the ſaid Elizabeth as of freehold, 


” for the term of her life, the remainder belonging to the ſaid Sir 
ds Nigell and Francis and their heirs during the life of the ſaid Eliza- 
J -th, the further remainder, thereof belonging to the ſaid Silvefter 
J 


Vincent, his executors, &c. for the term aforeſaid, the further re- 
mainder thereof belunging to the ſaid Thomas for his life, and the 
ultimate remainder thereof belonging to the ſaid Sir Nell and Fran- 
d and their heirs; and the ſaid Thomas and Elizabeth being fo 
ſeiſed of the ſaid undivided moiety, the remainder thereof belong- 
ing as aforeſaid, and the ſaid Hannab Vincent, ſpinſter, being fo 
ſeiſed of the ſaid other moiety, the ſaid north mediety of ſaid church 
became vacant by the death of the firſt abovementioned Siveſter 
Vincent, whereupon the laſt mentioned Elizabeth and Hannab Vin- 


2 


Ws cent, ſpinſter, preſented the ſaid Thomas Greſfley their clerk, who 
* upon the ſame preſentation was admitted, inſtituted and inducted 
Y into the {aid north mediety ; and the ſaid plaintiff further ſays, 


that the ſaid Thomas Grefley and Elizabeth his wife being ſo ſciſed 
of one moiety, the remainder belonging as aforeſaid ; and the ſaid 
Hannah Vincent, ſpinſter, being ſo ſeiſed of the other moiety, af- 


i terwards on the oth d . l 

X gth day of November 1759, at Great Sheepy, by in- 

I denture between Thomas Greſley, and Elizabeth his wife of the S_ 
5 part, the ſaid Sir Nigell and Francis of the 2d part, the ſaid Hannal# <* 


Vincent, ſpinſter, of the third part, the ſaid Hannab Vincent, widow, 
of the a th part, and the ſaid Edward (the plaintiff) of the ;th 
part, (which indenture the plaintiff brings into court) the ſaid 
Thomas and Elizabeth, Sir Nigell and Francis did grant the ſaid 
moiety whereof the ſaid Thomas and Elizabeth were ſo ſeiſed as 


* 


u. 147 4 K. 
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aforeſaid, 
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Grant to the 
plaintiff in fee 
of the advow- 
ſon. 


Statute 21 H. 
8. againſt 
pluralities. 
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26-FC my 5 . of the ſaid church, and the ſaid Edward being ſo ſciſe 


286. 


hah" ag new friday & 
70 — tree 


Plea, that the The biſhop by his plea ſays, that the north mediety of the church 


biſhop claims 
nothing but as 
ordinary. 


- 5 
aforeſaid, and the ſaid remainder thereof ſo limited to the ſaid 5 
Nigell and Francis and the ſaid Thomas, to the ſaid Edward (the 
plaintiff;) to have and to hold the ſaid laſt mentioned moiety to the 
ſaid Edward and his heirs; and the ſaid Hannab Vincent, (pinſte 
by the ſame indenture did grant to the (aid Edward the ſaid other 
moiety of the ſaid advowſon; to have and to hold the ſame to fad 
Edward and his heirs ; by virtue of which ſa:d indenture he became 
and is now ſeiſed of the ſaid advowſon in groſe, as of fee and right, 
And the ſaid Edward further ſays, that by a ſtatute made in the 
21ſt year of Henry the 3th, it was enacted (among other things) 
that if any perſon or perſons having one benefice with the cure of 
fouls of the yearly value of 8 /. or above ſhould take any other with 
cure of ſouls, and be inſtituted and inducted in poſſeſſion of the 
fame, that then immediately after ſuch poſſeſſion had thereof ihe 
firſt benefice ſhould be adjudged to be void; and that it ſhould be 
lawful to every patron having the advowſon thereof, to preſent aro- 
ther, and the preſentee to have the benefit of the ſame in fuck 
manner as though the incumbent had died or reſigned ; any licence, 
union or other diſpenſation to the contrary thereof obtained notwith- 
ſanding ; as by the ſaid act (among other things) more fully ap- 
pears; and the ſaid Edward ſays, that the ſaid benefice at the time 
of making the ſaid act, and at the time the ſaid Themas Greſſey wa 


admitted, inſtituted and inducted thereto, was and ſtill is a benefc: 
with cure of ſouls of the yearly value of 8 J. and the ſaid Thims 
Greſley being ſo admitted, inſtituted and inducted into the ſaid north 


of the ſaid advowſon, afterwards on the 22d day of December 1759. 
the ſaid Thomas Greſey accepted and took another benefice, with 
cure of ſouls of the yearly value of 8 J. to wit, the rectory of the 
pariſh church of Scale in the ſaid county of Leicefter, and after 
wards, to wit, on the 22d day of December laſt mentioned the (aid 
Themas Greſfley was admitted, inſtituted and inducted into the laid 
church of Scale, whereby and by force of the ſaid ſtatute the notti 
mediety of the ſaid church of Great Sheepy became void, and the 
ſaid Edward was ſeiſed of the advowſon of the ſaid north mediet 
of the ſaid church of Great Sheepy as aforeſaid, at the time the lane 
ſo became void, and ſtill is ſo ſeiſed thereof; and by reaſon of tht 
premiſſes, and by force of the ſaid ſtatute, it now belongs to tit 
ſaid Edward to preſent a fit perſon to the ſaid north medicty of the 
ſaid church of Great Sheepy, and the faid Biſhop and Thomas Wit 
lead unjuſtly diſturb the ſaid Edward therein, to the damage of the 
ſaid Edward of 300 l. and therefore he brings this ſuit, &c. 


of Great Sheepy is in the dioceſe of Lincoln, and that he claims . 
thing therein or in the advowſon thereof, except the admiſſion, u- 


ſtitution and induction of parſons thereinto, and the amoval of then 
3 | therefton 


— 


Trinity Term 3 Geo. 3. 1763. 177 


2 — 


—— 


herefrom, and all ſuch other things belonging to, and as ordinary 

o that place; and the Biſonp further ſays, that the plaintiff ought 

not to have his action againſt him, becauſe he ſays that the faid 

Pizobeth Vincent, widow, was ſeiſed, &c (and admits the title as ſet 

ah in the declaration, down till the preſentation of the ſaid Thomas 

Gre) and (then he ſays,) that by the ſaid act of parliament it is 

-nated, (as in the ſaid declaration mentioned) and that the ſaid be- 

nefice of Great Sheepy at the time of the making of the ſaid act, 

and at the time of the admiſſion, inſtitution and induction of the ſaid 

Thmas Greſl:y, and from thence was and ſtill is a benefice with 

cure of ſouls of the yearly value of 8/. as the plaintiff has above al- 

|dged; » but the ſaid Hi Dp further ſays, that the faid Thomas Greſ- * See the note 
Ly being ſo admitted, inſtituted and inducted into the ſaid north 1 
mediety of the church of Great Sheepy, and being incumbent there- 

of, he the ſaid Thomas Creſley, on the 3 iſt day of Ocober 1759, 

accepted and took the ſaid rectory of the parith church of Seale, 

and was then and there admitted and inſtituted into the fame rectory, 

as by the plaintiff is alledged, which ſaid rectory of Seale then was, Biſhop pleads 
and is, a benefice with cure of ſouls of the yearly value of 81. where- — 
by and by force of the ſtatute aforeſaid the north mediety of the infitution to 
church of Great Sheepy became vacant ; and the Biſhop further ſays, = omar 
that the ſaid north mediety of the church of Great Sheepy was, re- gut uedvora 
mained and continued ſo vacant from the time that the ſaid Thomas fix months, 
Greſley accepted and took the ſaid rectory of the church of Seale, and 1 
was admitted and inſtituted into the ſame as aforeſaid, for the ſpace lated bylaple 
of ſix whole months then next ſollowing, whereby the right of col- 

lating to the ſaid north medicty of the church of Great Sheepy de- 

volved to the ſaid Biſhop as ordinary of that place, by reaſon of the 

lapſe of time aforeſaid ; wherefore the ſaid biſhop, after the ſaid fix 

months from the time that the ſaid Thomas Gre/ley accepted and 

tock the ſaid rectory of Seale, and was admitted and inſtituted into 

the ſame, were lapſed, collated the ſaid north mediety of the church 

of Great Sheepy on the ſaid Thomas Whitebead his clerk, and cauſed 

the ſaid Thomas Whitebead to be inſtituted and inducted into the 

lame, by reaſonw hereof the ſaid Thomas Whitebead from thence hi- 

therto hath been, and till is, parſon of the ſaid north mediety of 

the church of Great Sheepy imparſoned in the ſame; and this the 

laid Biſhop is ready to verify; wherefore he prays judgment if the 

laid plaintiff, without aſſigning ſome ſpecial impediment in the 

power of him the ſaid Hiſbop, ought to have his ſaid action againſt 

him, D. Poole, 


And the ſaid Thomas makes defence and ſays, that he is parſon Incumbent's. 
imparſonee of the ſaid mediety, of the collation of the ſaid Biſbop; — 
and further ſays, that the ſame became vacant by the ſaid Thomas ted ihe church 
Grey's accepting and taking the rectory of Seale aforeſaid, on the on bim by 
31ſt day of October 17 59, and ſo remained vacant until on the 2oth . 


PakT, II. 2Z 2 day 


* 


— — 
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day of June 1760, on which day at Great Sbeepy the 1 
as 323 by lapſe of ſix months collated the 40 T, hs. 
bead to the ſaid mediety of Great Sheepy then vacant ; and this h. 
is ready to verify; wherefore he prays judgment if the plaintiff ou he 
to have his ſaid action againſt him. 6. Nor * 


Replicationto The plaintiff replies to the biſhop's plea, that he ought not t 
the Biſhop's . he barred thereby from his action againſt the Biſhop, becauſe pro- 
__ teſting that he the plaintiff had not any notice that Greſley had ac. 

cepted the church of Seole, and was admitted and inſtituted thereto 
That the late before the ſaid 22d day of December 1750. for replication lays that 
incumvent .Greſley-was inducted in poſſeſſion of the ſaid rectory of Seele on the 
= 24 ſaid 22d of December 1759. and not before, and that within fix 
lirirg til months after the ſaid 22d of December 17 59. viz. the 29th of March 
= 9 -1760. by writing under his hand and ſeal dated the ſame day 
thaz within fix . laſt mentioned, he did preſent to the ſaid Biſtop one Thomas Hai 
months = his the ſaid plaintiff's clerk, and requeſted the Biſbop to admit * 
2 inſtitute the ſaid Hall to the ſaid north mediety of Great Sheepy ſo 
the Biſhop, ,vacant as aforeſaid, whom the Bzfhop refuſed to admit and ini. 
_—_ — tute thereto on the ſaid preſentation of the plaintiff, and hindred 
ova him in the faid preſentation thereto; but the Biſop afterwards on 

the 2oth of June 1760. collated to the ſaid north mediety (being 

wacant) on the ſaid Thomas Whitehead, as the ſaid Biſhop hath in his 

plea above alledged; and this the plaintiff is ready to verify, and 

prays judgment and his damages by occaſion of the ſaid hindrance, 

and allo a writ to the ſaid biſhop to be adjudged to him the ſaid 
Replication to plaintiff. The replication to the incumbent Whiitcheaa's plea is 
he incum- exactly the ſame as the replication to the biſhop's plea (only chang- 


| deat's plea. ing the biſhop's name for the incumbent's name.) 


The Biſhop" The Biſbop rejoins, and admits that Grefley was inducted into the 
rejoinder, church of Seale the 22d of December 1759. and that the plain- 
tiff within ſix months from that day preſented Hall his clerk, as the 

plaintiff has alledged in his replication ; but the Br/bep further ſays, 

that before the ſaid 22d of December 1759. Greſley accepted the 

church of Seale, viz. on the 31ſt of October 1759. and on that 

ſame day was admitted and inſtituted to the ſaid church of Seat, 

whereby and by the ſaid ſtatute the ſaid north mediety of Shee- 

py became void; and the Biſbop further ſays, that the ſaid Hal 

did not within fix months from the time that Grqſey was ad- 

mitted and inſtituted to the church of Scale, or at any time before 

the collation of the north mediety of Great Sheepy on Whitehead, 

and his being inſtiuuted and inducted into the ſame, preſent, or offer 

himſelf, or appear before the ſaid By/op to be examined in order 

to his being admitted to the north mediety of Great Sheepy, but 
neglected fo to do, wherefore the Biſpop, after the ſaid fix months 

from the time Greſey was admitted and inſtituted to the 2 
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elapſed, collated Great Sheepy on Whitebead, and cauſed 
_ be inſtituted and inducted into the ſame, as the Biſhop has 
above alledged ; oithout this, that the Biſhop before he collated the 
north mediety of Great Sheepy on Whitehea did refuſe to admit and 
inſtitute Hall to the ſaid north mediety of the church of Great 
Sleepy upon the ſaid preſentation of the ſaid plaintiff, as the ſaid 
plaintiff hath above alledged; and this the Biſbop is ready to verify ; 
wherefore he prays judgment if the ſaid plaintiff ought to have his 
{id action againſt him, c. 


0. 
70 8983 + © . = . k * | . 

he incumbent rejoins and ſays it is true the ſaid Thomas Grefley The incom- 
he 3 — in poſſeſſion of the ſaid rectory of Scale on the 22d = _ 
Gr day of December 1759. and not before; but ſays that the mediety 


ch the ſaid church of Sheepy became vacant by the ſaid Greſfley's ac» 
bu wer ch the ſaid church of Scale on the 3 iſt day of Ofober 17 59e 
al and ſo remained void until on the 2oth day of June 1760. on which 
nd day the E:/bep collated Sheepy on this incumbent by lapſe; and the 
fo faid incumbent further ſays, that on the 31ſt day of October 1759, 
ti the plaintiff had nothing in the advowlon of the church of Sheepy ; 
red and this he is ready to verify; wherefore he prays judgment, and 
on that the plaintiff may be barred from having his action againſt him, 


ing Ss 

his | 

nd The plaintiff demurs to the Br/bep's rejoinder, and ſhews for nemaner: 
ce, ſpecial cauſes ; 1, That it is a departure from his plea. 2. That it 

aid traverſes matter not alledged by the 3 3. Ihat it does not 

is traverſe the induction. 4. Nor does the Biſhop ſay whether he did 


g or did not collate to Sheepy before the end of fix months after the 
induction of Thomas Greſley to Scale. 5. That the rejoinder tends 
do put in iſſue matter of law to the country. 


the | | 

in- The plaintiff's demurrer to the incumbent's rejoinder is much the 
the lame as to the Biſhop's. 

955 1 

the The Biſhop and the incumbent ſeverally join in demurrer. 

hat £ OI 

ale This cafe was argued three times at the bar, the iſt time in H;- p 
ets lary term 2 Geo. 3. the ad time in Trinity term following ; and the 
al third argument for the plaintiff in Eaſter term 3 Geo. 3. and in Tri- 
. ni term following for the defendant. 

ore 

al, A note taken of the firſt argument for the plaintiff. . It appears 
fer upon the pleadings that Thomas Greſley being incumbent of the 
der ehutch in queſtion, on the 3ſt of Ofocher 1759. was inſtituted to 
but a ſecond benefice with the cure of ſouls, of the yearly value of 
ths 81. and that on the 22d of December, and not before, he was in- 
” ad into the ſame; that the Biſhop (ſuppoſing the preſent living 
4 in 
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in queſtion to be void upon Gre/ſey's inſtitution to the ſecong, 2 
induction) on the 20th of June 1760. collated the defendant Din. 
lead to the church of Great Sheepy by lapſe without notice to the 
plaintiff. 


Therefore the queſtion is, whether the church was void upon the 
inſtitution to the ſecond benefice, or not before induction to it, ſo 
as the biſhop could collate without notice; for if it was not void 
before induction, then the Biſhop has collated two days too ſoon ; 
for by the flat. 21 H. V. c. 13. / 9. it is clear that the firſt benefice 
ſhall not be void before induction to the ſecond. 


Agar v. The Biſhop of Peterborough and Denn, in quare impedit, 
For title to the avoidance, the fat. 21 Hen. 8. was pleaded the ta- 
king of a ſecond benefice, with cure, the iſſue was taken upon the 


induction to the ſecond benefice, whereby (ſays the book) it ſcens 


Watſon infol. 


page 12. 
W. Jones337. 


Codex 945, 
946. 


Dyer 283. a. 
pl. 28. 


Owen 131. 


to be allowed, that admiſſion and inſtitution, do not make the fic} 
void, without induction. Moor 12. pl. 45. 


A note of the firſt argument for the defendants. This queſtion 
depends upon the far. 21 H. 8. which ſays, that if one having 
a benefice with cure, of 8/. per ann. accepts another with cure, and 
be inſtituted and inducted in po/'rfjion of the ſame, then and imme- 
diately after ſuch poſſeion had thereof, the firſt benefice ſhall be ad- 


judged void. The word p!/-//icn in this ſtatute is very material, for 


a parſon 1s in preſſion immediately upon inſtitution and before in- 
dudlion; the point I put this caſe upon is, that to the ſecond, in- 
duction is not neceſſary to take the firſt benefice void; but if it is 
it is only that the patron may have notice, Mor 443. but as to 
every body but the patron, it is void by inſtitution to the ſecond 
benefice ; and for this I rely upon Dzgby's caſe, 4 Rep. 78. b. 79. a. 
and the patron may preſent without any ſentence of deprivation. 


The patron, upon the inſtitution to the ſecond benefice, might 
have preſented, becauſe I inſiſt, the church, thereupon, was void, 
and being a choſe in action, it could not paſs by the grant of the ad- 
vowſon afterwards made to the plaintiff on the gth of Nauener 
1759. which was nine days after the inſtitution to the ſecond bene- 
fice, as appears by the declaration. Cro. Eliz. 8 11. And ſuppole 
notice neceſſary to be given to the patron, yet it is not ſo to the 
grantee, becauſe it is uncertain to whom it muſt be given. 


Plaintiffs counſel: I agree that induction and notice are much 
the ſame thing; and if notice be neceſſary, induction mult bes 
too, the incumbent cannot ſue for tithes before induction. 


14 
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LA. Chief Juſtice: He can do every thing elſe. I want to know 
Mow this matter was at common law, whether upon the incum- 
hent's taking a ſecond benefice the patron could, or could not pre- 
ſent before ſentence of deprivation, I have great difficulties, and 
dall be glad to hear another argument. 


The ſecond argument for the plaintiff, at firſt ſetting out, was 
much to the ſame effect as the firſt argument | 


1d 
1 The ſecond argument for the defendants by ſerjeant Viſon. 
ce 


It appears upon this record that on the 3 iſt of October 1759. the 
late incumbent of this church in queſtion, was inſtituted to a ſecond 


it, benefice. 
ta- 
he That on the gth of November 17 59. the patron of this church in 


queſtion granted the advowſon thereof to the plaintiff. 


That on the 22d of December 1759. the late incumbent thereof 
was inducted to the ſecond benefice ; and 


That on the 2oth of June 1760. the biſhop collated the defen- 
dant J/bitebead to the church in queſtion, without notice to the late 
patron, or to the plaintiff, his grantee of the advowſon. 


Two general queſtions are made; 1/, Whether the firſt living 
became ſo abſolutely void upon inſtitution to the ſecond living, that 
the patron, or the plaintiff his grantee, were bound to take notice, 
without notice given to them ? 


2... \/hether the firſt benefice was /o void, upon inſtitution to 
\,- lecond, that by the grant of the advowſon in fee nine days 
aterwards this turn could be transferred to the plaintiff? 


oht : "he ; 

5 It it appears upon this record that the plaintiff hath no title, he 

1 cant have judgment, be the title of the defendant ever ſo de- 
ſective 

ver 

De- , 

ok [tis on the defendant's part ta.contend, that as ſoon as the late 


ncumbent was inſtituted to the ſecond, this firſt living was void, 
inlomuch that the patron could not afterwards transfer the right of 
prelentation for this turn, by his grant of the advowſon in fee to the 
pant”. and that the Bithop had a right to collate, after fix 


months elapſed from the time of the inſtitution, without giving 
notice to any body. 


Pas II. Aaa : How 
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How the law ſtood concerning pluralities before the ſtatute gf 
21 Hen 8. c. 13. end whether that ſtatute hath made any and wh 
alteration in the preſent caſe, may be firſt conſidered. 


One cannot well trace this matter further back than the thirg 

* Anno 1179, council of Lateran, * for, but a few years before that time, there 
— Hal was no ſuch thing as a lay patronage in this kingdom. It appear 
Alexauder 3. from the moſt authentic ecclefiaſtical writers, that from the latter 
end of the fixth century until about the conqueſt, all oblationg, 

+ tithes, &c. of a whole dioceſe were the voluntary gifts of 
Chriſtians, brought into one publick ſtock, and divided by order of 

the Biſhop into ſeveral portions for the ſupport of himſelf, hi; 


clergy, the poor, and the reparation of churches, 


The parochial clergy in general, lived with the Biſhop in the 
city, who ſent them out occaſionally to preach the goſpel through- 
out his dioceſe, and every prieſt received the oblations, &c. within 
his own circuit, and brought them into the publick ſtock, 


In this manner were the clergy inſtituted by the biſhop, and in 
whatſoever part of the dioceſe a prieſt was (by his order,) he wa 
(properly ſpeaking) reſident upon his cure; for reſidence then was 
relative to the whole dioceſe, as it is now to a ſingle pariſh. Shr- 
lock the Biſhop of London's ( harge to his clergy, anno 1759. touching 
pluralities and non-reſidence, page 25. 


Although ſome writers aſcribe the diviſion of pariſhes to Arch- 
biſhop Honorius about the year 636, from the authority of Arch- 
biſhop Parker, who ſays, That Honcrius provinciam ſuam in part: 
chias diviſit; yet Mir. Selden ſays, ** The paſſage means that he di- 
« vided his province into dioceſes''; and Biſhop Sherlock ſeems to 
agree with him, in his charge to his London clergy 17 :9. fo 23 
where he ſays that the word ariſb in the old canons. uſed to lignity 
a dioceſe,as appears by injunctions given to Biſhops not to invade the 


pariſhes of each other. 


Leges Alfred, The clergy were then no other than collectors and ſtewards ct 
No. 24. the tythes and oblations till about the ioth or 11th century, andthe! 

reſidence was in any part of the dioceſe as the Biſhop ordered. A. 
* Glanvil 29. nett's Paroch. Antiq. 78, 79. * they were inititated, but could oct 


See a declara- . _ : your” 
we pr properly have any inductum or ſen of any church in the di 


advocation,” 


— 


+ The firſt council that mentions 2irhes is that of Lateran, enno Domini 1119. under Pore 
Calixtus 2. and there they are only ſpoken of, as received by ſpecial conſecrations. There 
was no Canon before that of the fourth council of Lateran anno Dim. 1215+ held under Pore 


Innocent 3. that even ſuppoſed tithes due of common right, 
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This being inconvenient, as chriltianity ſpread, great encourage- 
ment was given to lords of manors, and other great men, to build 
churches for themſelves and tenants on their own lands; and for this 
purpole, the Biſhop yieided part of his right to ſuch founders, per- 
mitting them to name a perſon to ſerve the living, provided he was 
well qualified; the judgment of which, the Biſhop reſerved to him- 
ſelf. And his judgment, whether fit or not, is concluſive to this 
day. Sher. Charge in 1759. 26. And this is the origin of lay pa- 
tronages, and the firſt beginning of the diviſion of pariſhes into the 
limits we now find them ; which (it ſeems) began about the time of 
the conqueſt, or a little after, and was a work of ſome ages, 


Before this period there ſeems to have been no law againſt p/u- 
ralities and non-refidence, ſo that every prieſt who loved the Fleece 
more than the Flock, got poſſeſſion of as many churches as he could; 
and if he had forty, there was no law to the contrary; this ac- 
counts for what is often mentioned in our books, That, at com- 
« mon law a man might have held forty livings if he could have got 


« them,” 


This avaritious behaviour of the clergy, occaſioned the making 
of ſeveral canons and conſtitutions againſt pluralities and non- 
relidence. It is proper only to take notice of ſuch of them as have 
been received here, and are now part of the law of the land, and 
which molt materially concern the preſent queſtion, 


By the 3d council of Lateran, * held under Pope Alexander 3 * The Biſhops 
an of Durham, 
Auns Domini. 1179. 5 Hen. 2. Whoever took a ſecond benefice, his Joruich, 
inſtitution to it was void; and every perſon admitted a deccl:fram vel Hereford and 
lnlt: 197! ö i , ö Bath, were 
ccclelgſlicun miniſterium is bound rgſidere in loco, et curam per ſeipſum 7% n 
exerceres council, Seld. 


N. on Drayton's Polyolbyon 3d Vol. 1793. 


, 


Theſe are the words of the 4:d canon 


* Quia nonnulli, modum avaritiæ non ponentes, dignitates diver- The zd Late- 
* fas eccleſiaſticas, et plures eceleſias parochiales contra ſacrorum ran until 
canonùm inſtituta nituntur ACCIPERE, ut cum unum officium — 3 
vx implere ſufficient, ſibi vendicent ſtipendia plurimorum : N 
ne id de cetero fiat, diſtrictius inhibemus. Cum igitur eceleſia, 
vel eccleſiaſticum miniſterium committi debuerit, talis ad hoc 
perlona queratur quo reſidere in loco, et curam ejus per ſeipſum 
valeat exercere; quod ſi aliter actum fuerit et qui receperit quod 
contra ſacros canones accepit, amittat, et qui dederit, largiendi 


poteſtatem privetur. Extra. lib. 3. tit 4. de clericis non reſiden- 
* lus, Can. 43.“ 


« 
« 
« 
40 


By 


— 


4 Lateran 
council made 
the ilt void. 
Preſent 

4 Partriarchs 
71 Arenb. 
340 Biſhops, 
820 Atbots & 


Priors 


1215 Total, 


2d council of 
Lyons makes 
one or both 

livirgs vo.d, 


This canon 

was received 

here. 

Latch 243. 

1ngiar.d ent 

Liſhops to it. 
1001 119. 


1 
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perſon having one benefice with cure of ſouls, accepts a ſecond, the 
firſt is declared void 7pſo jure; this was held under Pope Tanicent 
Anno 1215. 6 Ric. 1. K 


ec 
«cc 
61 
«cc 
cc 
(c 
«c 
(c 
cc 
66 
cc 
cc 
60 
cc 


tit. 5. de Prebendis, Cun. 28. 


iſſo jure of the iſt, and the patron might preſent to it immediately, 
and if he did not within fix months, the Biſhop might co!late, ond 
order the profits received fince the avoidance to be Migued ts the cl. 
latee. x | 


1274. 3 Ed. 1. upon taking a 2d living, the firſt was void, and 


if 


council of Lyons runs thus: Qui plura beneficia curam animarum 


cc 


above a month, he was deprived of both, 


* 


By the 4th (which is called the great) council of Lateran, if an 


Theſe are the words of the 28th canon of this council: Qui. 
cunq” receperit aliquod beneficium curam habens animarum Ag. 
nexam, fi prius tale beneficium habebat, eo ſit ipſo jure privatug 
et ſi forte illud retinere contenderit, etiam alio ſpolietur. I 
quoque ad quem prioris ſpectat donatio, illud poſt receptionem 
alterius liberè conferat cuz merito viderit conferendum: et ſi ultra 
ſex menſes conferre diſtcuerit, non ſolum ad alius fecundim Li- 
terenſis concilii ſtatutum ejus collatio devolvatur, verumetiam tan- 
tum de ſuis cogatur proventibus in utilitatem eccleſiæ cujus eſt 
illud beneficium adſignare, quantum a tempore vacationis ipſius 
conſtiterit eſſe perceptum. Hoc idem in perſonalibus eſſe de- 
cernimus obſervandum, addentes ut in eadem eceleſia, nullus, 
plures dignitates aut per ſonatus habere preſumat, etiam ſi curan 
animarum non habeant. Circa ſublimes tamen et literatas perſo- 
nas, quz majoribus beneficiis ſunt honorandæ, cum ratio poſtula- 
verit, per ſedem apoſtolicam poterit diſpenſari, Extra lib 


A 
* 3H 


So that by this canon whoever took a 2d benefice was deprived 


By the 2d council of Lyons held under Pope Gregory 10th Aum 


he was not contented with the 2d but endcavourcd to keep both 


The conſtitution of John Peccham upon the canon made at this 


habentia, fine diſpenſatione, ultuno contentus fit ; & decernimus, 
& perpetua ſtabilitate firmamus, ut quicung; in poſteriim plus 
beneficia curam animarum habentia, [cu alias incompatabili, 
abſque ſedis apoſtolicæ diſpenſatione, RECE-PERIT, vel affecutus 
fuerit per modum INST17 UTION1S, vel commendz, ſeu cuitodi:, 
vel unum, titulo inſtitutionis, aliud, titulo commend vel cuſte- 
diæ, præter modum illum quem conſtitutio Gregoriana edit: in 
concilio Lugdunenſi permittit, xo 1Ps0 fit privatus omnibus fic 
obtentis beneficiis, ipſoq; facto ſententia excommunicationis pe- 
maneat innodatus: a qua, non, niſi per nos, aut ſucceſſores ne- 
ſtros, vel ſedem apoſtolicam abſolutionis gratiam valcat promererl. 


Lind. lib. 3. tit. 6. fo. 136, 137. de priebendis,” 
, Obſerre 


Trinity Term 3 Geo. 3. 1763. 


Obſerve the words, Qui verò aſſecutus fuerit per modum 1N- 
« e71TUTIONIS,” was to loſe both livings; but notwithſtanding 
theſe well intended canons, the Pope's diſpenſing power (reſerved 
to him thereby) rendered them of little effect, 


To redreſs the grievance of holding pluralities by diſpenſations 
there is to be found among the Extravagautes printed at Paris 
1505. 470, a decretal of Pope Jobn the 22d, beginning Execrabilis 

grundum tam religioſorum quam ſecularium ambitio; which (after 
reciting the many evils of pluralties and non- reſidence) decrees that 
whoever holds a plurality by diſpenſation, ſhall make his election 
within a month after notice of the decree, which benefice he chuſes 
to keep, and ſhall reſign the others; and if he does not, all his Onelaſtance 
livings ſhall be void. Extra lib. 3. tit. de Prebendis & Dignilati- — 
bus, fo. 19, Cc. dated at Avignon 13 Kal. Decemb. in the 2d year this decretal. 
of his pontificate. This was in the year 1277. 6 Ed. 1. three SS - 


years after the council of Lyons. 


From hence it appears, 


(1.) That by a canon in the 3d council of Lateran, the ſecond 1179. 5H. 2. 
living was void by deprivation. 


(2.) By a canan in the 4th council of Lateran, the firſt living was 1216. 6 R. 1. 
1% jure void, by accepting a ſecond, wwithout deprivation. 


(3.) By a canon in the ſecond council of Lyons, the firſt was 1274-3E. 1. 
void, and if he endeavoured to keep both, he was to loſe both, 


(4) By the decree of Pope Jobn 22. no one could hold two 1277. 6 E. 1. 
dignities or benefices by diſpenſation, except he was a cardinal, or 
the relation of ſome prince. 7 


Theſe canons have all been received here, as appears from a 
multitude of caſes in our law-books : but the * canon of the 4th * Is as flrong 
Lateran council for making the 1ſt benefice void, has been the law an abb of 
moſt generally uſed and approved here, and was certainly the law of * 
the land long before the ſtatute of 21 F. 8. So that before the ſta- Lyod. 


tute (it ſeems pretty clear) the church in queſtion would have been oy 4 174 
void by the canon law upon the incumbent's acceptance of in/titu- 4 Rep. 75.79. 


ion to the 2d benefice, without any ſentence of deprivation ; for H. 4- 


J the words © ipſo jure fit privatus in the 4th council of Lateran, — 
was a general ſentence of deprivation.” Sir W. Jones 377. law, here 


received. 1 


Continued per 25 H. 8. c. 19. ſ. 7. No canons fince bind laice. 5 Rep. 9, 32. Watſon 23. 
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Not a wordof It is obſervable that there is not a word iſaid of induction in any 
induction in of theſe canons, but the words are qui nituntur accipere plureg 
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council 1215. 


« eccleſias, &. Quicunq; receperit aliquod beneficium, &c. 
% Quicungq ; plura beneficia receperit, vel aſſecutus fuit per modum 
«© INSTITUTIONIS, &c.” And the words accept and take in the 


ſtatute of 21 H. 8. ſeem to be copied from them. 


If it may be allowed to cite Doctor Ayliffe's Parergon Yuri, 
Canonici Anglicani; He lays it down in fol. [416.] That all bene. 
fices with cure of ſouls are by the conſtitution of the fourth council 
of Lateran void ipſo jure (without a diſpenſation) by an admiſſion 
to a ſecond benefice though they are not inducted to either, but hay 
only inſtitution thereunto. 


Such part of the canon law as hath been received here is not the 
Pope's law, but the law of the land, which no eccleſiaſtical power 
could ever lawfully diſpenſe with. Yau. 21. So there is no occaſion 
for a ſentence of deprivation, by our law. 


And although this part of the argument is drawn from the canon 
law, and the law of the popes, yet it muſt be owned thoſe laws 
were never acknowledged to be laws of England; and therefore 
they are no further of authority than as they agree with the law, ot 
common law of England, and ſo have been received here. 


The common law ever ſet its face againſt pluralities, non-rejidence, 
and the Pope's uſurp'd diſpen/ing power; and Lord Yaughan ſcouts 
the diſtinction made between a ceſſion by an incumbent's accepting 
a biſhopric, and an incumbent's taking a ſecond benefice. It paſſes 
for current (ſays he) in our new books, that in the caſe of plurali- 
ties the avoidance is by the canon law, and therefore may be di- 
penſed with, by that law; but that in caſe of a Biſhop made, the 
avoidance is by the common law, He ſeems to ſmile at the di- 
ſtinction, and ſays, the patron may preſent as ſoon as the incumbent 
is inſtituted to the ſecond living, without deprivation ; and the lay 


was antiently ſo. Yau. 21. 


Mr. Selden in his notes upon Drayton's Polyolbion, 3d Vol. 1793 
publiſhed by Dr. Wilkins, ſays, that England uſed to ſend four hi- 
ſhops to general councils. By this courſe, canons, have been.re- 
ceived into our law. As of bigamy in the council of Lyons, inter- 
preted by parliament under Ed. 1. of pluralities in the council of La- 
teran under pope Innocent 3. The law of Lapſe had its ground in the 
council of Lateran, anno 1179. under pope Alexander 3. where lay- 
men were only allowed four months, though the clergy or religious, 
who had title, had fix months; but this was never allowed of 


agreed to here; for every patron has fix months in England. . 
rom 


> be. cc @ & os . 
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OO. . * 
From hence (ſays Seſden) © You cannot but perceive that canons 
« and conſtitutions in the pope's councils never bound us in other 
« form than fitting them by the ſquare of Engliſb law, and policy. 
Our reverend ſages and baronage allowed and interpreted them; and 

in framing their writs would mention them + as /aw and cuſtom of 1 

the kingdom, and not other wiſe. aeg 

bibition lapſe 

is mentioned to be by the common law. 


With reſpe& to the ceremony of induction, it is obſervable, Aan 
that in our moſt ancient precedents of declarations and pleadings in of bis clerk 
writs of right of advowſon touching the inheritance, or in quare im- ora yer 
git, and darrein preſentment, touching the poſſeſſion or turn, there — ooo of 
is no mention made of induction; but in order to ſhew ſeiſin or right of ad- 

ſeſſion in the demandant or plaintiff, or of him under whom vowſon. 


be claims, he only alledges that he preſented his clerk, who was Vet ne 
mnfututed, 2 — 


To prove this, Glanvil, lib. 4. de Advocationibus Ecclefiarum, 
cop. ö. temp. H. 2. Biſhop Nicholſon's Hift, Livrary 223. © Is qui 
petit jus ſuum in haec verba verſ..s adyerſarium ſuum proponer. 


«Peto advocationem illius eccleſiz ſicut jus meum, et pertinentem 
ad hereditatem meam, et de qui advocatione ego fui ſeiſitus, (vel 
« aliquis anteceſſorum fuit) tempore regis Henrici avi domini regis 
vel poſt coronationem domini regis: et adeò ſeiſitus ad eandem 
* ecclefiam vacantem præſentavi, perſonam (aliquo ptædictorum 
* temporum :) et ita preſentavi, quod ad preſentationem meam 
* perſona fuit in ed eceleſia INSTITUTA et fi quis hoc voluerit 
* negare, habeo probos homines qui hoc viderunt et audierunt 
*et paraticſunt hoc diracionare ſecundum conſiderationem curiz, 
"et maxime illum B. et illum, & illum. 


« Audito autem clameo ipſius petentis, is qui tenet poterit ſe de- 
* fendere per duellum vel ponere ſeipſum in aſſiſam magnam. 


The following is a record in guare impedit, copied truly from a mT, ſbew that 
M. S. in parchment in the poſſeſſion of the reporter, which is pre- induction was 
ſumed to be part of the original year book of 18 Edward 2. it being _— = 
vritten in the court hand of that time; it being curious for its an-Y 
tquity is inſerted here at length. 
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Lethum in 
Lancaſhire, 

a priory of 
Benedictine 
monks. Dr. 
Tanner's Not. 
Monaſtica 
233+ 

+ There is 
nota word of 
induction in 
the whole re- 
cord. 
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A recovery by 
a former prior 
in quare im- 
pedit in C. B. 
againſt a 
ſtranger. 
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Hob. 154. 


The record of 
that recovery 
removed into 
B. R. and a 
ſcire facias to 
Thew cauſe 
why the prior 
ſhoutd not 
preſent on 
another a- 
voidence. 
Judgment for 
bim in B R. 
on the ſcire 
facias, and a 
writ to the 


. Biſhop. 


De termino Trinitatis anno Regni Regis Edwardi ge. 


«© ſuum dicit quod quædam Margeria Banaſter quondam fuit ſeiſtt 
„ + inſtitutus tempore pacis tempore Henrici regis avi domini 


ſuæ ſancti Cuthberti, in puram et perpetuam elemoſinam in per. 
“ petuum ; et dicit quod vacante eccleſia pradicta per mortem didi 


juſticiariis ad placita regis recordum prædicti placiti habiti hic 


# obſtante reclameo pradicti Ricardi). ad preſentationem ipli 


— 


cimo octavo. 


4 Edmundus de Appelby ſummonitus fuit ad reſpondendum priori 
de * Lithom de placito quod permittat ipſum preſentare ydoneam 
«© perſonam ad eccleſiam de Appelby, quæ vacat & ad ſuam ſpec. 
* tat donationem, &c. et unde idem prior per I. de A. attornatum 


* de manerio de Appelby, ad quod prædicta advocatio tunc pertine. 
* bat, quæ ad eandem eccleſiam preſentavit quendam Ricardun 
% Midde clericum ſuum, qui ad preſentationem ſuam fuit admiſſus 


« regis nunc.; et poſtea eadem Margeria per cartam ſuam dedit & 
* conceſſit advocationem prædictam cuidam Willielmo priori de Ii. 
* thom, tenendum eidem priori & ſuccefſoribus ſuis et eccleſe 


* Ricardi, quidam Willielmus, filius Willielmi Vernon oppouit 
«« ſe preſentationi præadicti prioris ; per quod idem prior tulit bret 
“ quare impedit verſus ipſum Willielmum, de advocatione predidi 
coram juſticiariis prædicti Henrici regis avi, &c. hic de Bancy, 
anno regni ſui quinquageſimo, et preſentationem ſuam, per ju. 
dicium ejuſdem curiæ verſus eum recuperavit ; ita quod epiſcopu 
Lincoln' tunc, per lapſum temporis eadem eceleſiam contulit 
cuidam Thomæ Mandeville clerico ſuo, et eum inſtituit in eadem 
* ut in jure ipſius prioris & eceleſiæ ſux prædictæ, &c; et poſtmo- 
* dum vacante predicta eccleſ1a per mortem prædicti Thoma, qui- 
dam Ricardus Vernon conſanguineus & hares prædicti Willielmi 
« filii Willielmi oppoſuit ſe preſentationi. cujuſdam Ambroſii tuncpri- 
*© oris de Pithom, predeceſſoris ipſius prioris nunc, per quod idem 
„ Ambroſius venire fecit coram Radulpho de Hengham et ſociis ſui 


cc 


cc 


66 


inter prædictum Willielmum quondam priorem, &c. et prædictun 
Willielmum filium Willielmi anteceſſoris prædicti Ricardi; in 
* quod iidem juſticiarii premuniri fecerint pradictum Ricardun 
« per breve de ſcire facias eſſendi coram domino Edwardo reg 
ce patre domini regis nunc anno regni ſui decimo ſexto, oſtenſun 
* {iquidpro ſe haberet vel dicere ſcitet quare prædictus prior prelet- 
* tationem ſuam habere non debet ; ita quod in octabis ſancti Jo 
« hannis Baptiſtæ anno regni regis Edvardi ſupradicto conliders 
* tum fuit quod prædictus prior haberet breve epiſcopo quod (101 


„ prioris ad prædictam ecclefiam ydoneam perſonam admitteret, e 
* dicit quod epiſcopus illa vice eadem eccleſiam per lapſum tem: 


& poris contulitcuidam Johanni de Arraiins decanoclerico ſuoet * 
I 1 


* 


_—_—_ 
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4 4 inſtituit in eadem ut in jure ipſius prioris et ecclefiz ſuæ præ- No 


« die, per cujus mortem prædicta eccleſia modo vacat, et, &a ratione, 
« nunc ad ipſum priorem ad prædictam ec cleſiam pertinet preſen- 
« tare, predictus Edmundus eum injuſte impedit, unde dicit quod 
« deterioratus eſt et damnum habet ad ducentas libras, et inde pro- 


« ducit ſectam. 


« Et prædictus Edmundus venit & defendit vim, &c. et dicit Plea. 


« quod ad ipſum Edmundum, et non ad prædictum priorem, ad 
« predictam eccleſiam pertinet præſentare, quia dicit quod cum 
« prædictus prior ſumat titulum ſuum præſentandi ad prædictam 
« ecclefiam de dono prædictæ Margeriz, quam idem prior aſſerit 
« ptæſentaſſe ad prædictam eccleſiam prædictum Ricardum Midde 


« clericum ſuum qui ad præſentationem fuit admiſſus & inſtitutus 
tempore pacis regis Henrici, quidam Henricus Appelbyavus ip- That the 


: : b grandfather of 
« ecclefiam quendam magiſtrum Henricum Lovel clericum ſuum, defendant 
preſented a 
3 3 . >_© N parſon the 
« pacis tempore prædicti regis Henrici, per cujus mortem, ut per laſt. 


« fjus Edmundi cujus heres ipſe eſt ultimò præſentavit ad eandem 
« qui ad præſentationem ſuam fuit admiſſus & inflitutus tempore 
mortem ipſius qui ultimò fuit præſentatus per verum patronum, 


« pradicta eccleſia modo vacat, et hoc pretendit verificace, &c. 
unde petit judicium. 


ta word 


induction. 


« Et prior dicit quod cum ipſe narrando verſus ipſum Edmun- pegiication 


« dum ſumat titulum ſuum de dono prædictæ Margeriz de advoca- maintains the 
declaration. 


« prediQti Ricardi Midde, prædictus Willielmus filius Willielmi op- 


« tione pra dicta, poſt quod donum, vacante eccleſis per mortem 


« poſuit ſe preſentationi prædicti Willielmi quondam prioris, &c. 


quam ipſe tune fecit ad eandem eccleſiam, et verſus quem idem 


* prior recuperavit preſentionem ſuam per judicium curiæ domini 
e regis, et habuit breve prædicto epiſcopo ut prædictum eſt; ita 
* quod collatio ejusdem eceleſiæ, quæ prædictus epiſcopus fecit 
* przdicto Thome de Mandeville, fuit, & computari debet in jure 
* iphus prioris et eceleſiæ ſuæ pradictæ; et poſtmodum vacante 
* przdicta eccleha per mortem ipſius Thomæ de Mandeville, præ- 
dictus Ricardus de Vernon oppoſuit ſe præſentationi prædicti Am- 
* brofi1 quondàm prioris, &c. verſus quem idem prior iterato, pre- 
conſiderationem curæ domini regis habuit breve epiſcopo ut pre- 
mittitur; ita quod collatio quam epiſcopus tunc fecit prædicto 
Johanni de Arraiins ſimiliter fuit in jure ipſius prioris; qui qui- 
: dem Johannes de Arraiins ultimò obiit perſona in eadem eccleſia, 
* Prout ple eſt paratus verificare; ad quas collationes in pradictis 
| duabus ultimis vacationibus ejuſdem eceleſiæ factas, prædictus Ed- 
: mundus non reſpondit vel oſtendit quod ipſe vel aliquis ante- 
2 cetiorum ſuorum in eiſdem duabus ultimis vacationibus ejuſdem 
2 e aliquem clericum ſuum ad eandem præſentavetint, vel 
I quod clameum tunc oppoſuerint, per quod breve hoc haberi 

debet pro conceſſo, unde petit judicium, &c. 

"ART II. Ccc 9 
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Rejoinder 4 Ft Edmundus dicit ut prius, quod prædictus Henricus ayys 
. * ſuus tanquam verus patronus eccleſiæ prædictæ ultimò præſentarit 
« ad ptædictam ecclefiam prædictum magiſtrum Henricum Loyel 
* clericum ſuum qui ad præſentationem ſuam fuit admiſſus et in- 
Traverſes that l itutus, abſque hoc quod unquam aliquis clericus exſtiterit admiſſuz 
any clerk was © & inſtitutus in prædicta eccleſiâ ad præſentationem prædicti priotis 
—— vel alicujus predeceſſorum ſuorum poſt præſentationem factam de 
ration of the ** ipſo magiſtro Henrico Lovel, et hoe pretendit verificare, &c. ad 
_ _— quam verificationem non reſpondit, unde petit judicium, quod 
lag demurs to Curia, hoc habeat pro conceſſo, &c. dicit prætereà quod non ha. 
the pleadings het neceſſe reſpondere ad eollationes quas prædictus prior dicit pra. 
—— « dictum epiſcopum fecifſe ad prædictam ecclefiam, nec etiam ad 
prior and the ©*© Placita ſeu ad judicia quæ prædictus prior allegat fuiſſe inter pte- 
Vernons be- deceſſores ſuos et prædictos Willielmum filium Willielmi, & Ri- 
ing ſtrangers. * cardum de Vernon qui ipſi Edmundo ſunt extranei, unde petit 
* judicium et breve epiſcopo, &c. Dies datus eſt eis hic a die ſandi 
— 0 Michaelis in quindecim dies; ad quem diem prædictus Edmundus 
eognouts der ee venit et dicit quod non poteſt dedicere quin prædictus epiſcopus 
e ptæſentavit jure ipſius prioris ad prædictam ecclefiam in omnibus 
Judgment and «© ut prenotatum eſt. Ideò conſideratum eſt per curiam quod pre- 
— 5 — « dictus prior habeat breve epiſcopo ut prædicta eſt, &c. 
plaintiff, 


This record ſhews, that induction, in ancient times, was not uſed 
or thought of; that it is an authentic record, appears by Fitzber- 
bert's Grand abridgment, title Darren Preſentment ; where it is 
pleaded in another cauſe between the ſame parties in a Darrein Pre- 
ſentment brought by Appelby the defendant againſt the Prior, for the 
ſamechurch, debated the ſame term, which was compromiſed upon 
the Prior's paying Appelby a ſum of money, whereupon the prior 
had a writ to the biſhop. 


Whether induction augments the title to a benefice ? Lynd. ll. 
3. tit. 6. cap. 2. fol. 139. note (e) upon the words Inſtitutu 
« fuerit. Cum enim inſtitutus fuerit, Tunc enim habet jus, non 
« ſolum ad rem, ſed in re, Et hac enim inſtitutione, acquiritur 
« titulus, etiamſi poſſeſſio nondum fit adepta : Nam in beneficialibus, 
« beneficiorum traditio, non auget effectum tituli precedentis; el fue 
© traditione transfertur Dominium. 


So that induction (is only a ceremony end) does not increaſe the 
title to a benefice. S. P. Lynd. 141. note (u) Induction is not paſt 
of the title where there is iꝝſtitutian, but only where induction c 
inſtallation babetur pro igſo titulo. 


Having endeavoured to ſhew, that, by inſtitution to a ſecond, the 
firſt living was void by the canon law (which became part of our 
law) ip/o jure without deprivation; and that anciently the . 

I 


— 
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of induction was not uſed; it ſhall next be ſhewn, that by the 
common law a church is compleatly full upon inſtitution thereto, 
zozinſt al perſons but the King; conſequently any perſon having 
received inſtitution to a ſecond benefice, has accepted and taken it, 
and in ſuch caſe the firſt would have been void, before the 21 H. 8. 


At common law, before the ſtat. Weſtm. 2. (which does not Anno 1285. 
mention the word induction) if one had preſented to a church l — ren 


whereunto he had no right, and the Biſhop had admitted and infti- council of 
tuted his clerk, the incumbent could not be removed except by the Lyon. 


n; King. 2 Inf. 357. Co. Lit. 344-6. 6 Rep. 49. Boſwell's caſe; 
ad for theſe good reaſons, 


1/t. Becauſe he was in by a judicial act of the Biſhop. 


2d. The law had its end when the church was filled with a fit 
perſon. 


z. That the incumbent having the care of ſouls might attend 
his charge in peace; ſo that after in/titution (ſays Coke) he ſhould 
not be ſubje& to any action to be removed at the ſuit of any com- 
mon perſon on any account whatever; and if he could not be re- 
moved after inſtitution, ſurely he had thereby accepted and taken the 
living. 


Where a common perſon preſents his clerł, and he is admitted 
and inſtituted, he cannot revoke his preſentation though before in- 
dachion. Bro. Quare Impedit, pl. 65. 


If a gift be made to a parſon before induction, it is good; ſo if 
he alien with conſent, &c. before induction, it is good. Goldſb. 163. 


No lapſe can incur after inſtitution, though no induction be ever 

made, becauſe the church is full by inſtitution. Goldſb. 164. And 

Lord Hob. 154. in the caſe of Colt and Glwver verſus Biſhop of Co- 

ventry, ſays, I hold it clear that if the patron preſent, and his 

clerk be inſtituted, and remain without induction eighteen months, 

the King ſhall not preſent upon him by lapſe, for the King cannot 

have a lapſe but where the ordinary might have had it before; this 

proves molt clearly that the church is full by inſtitution ; and even Hitchin v. 

agunſt the King, where the Kin g hasno right tothechurchas patron. —_ 8. F. 
The ſtat. of 21 H. 8. c. 13. , , 10. comes next to be con- 

lidered ; whether it has made any, and what alteration of the law 

in this caſe, as it ſtood before? 


Sect. 


7— 
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* Perhaps this 


may be better 
dane from the 
hiſtory and 
Circumſtances 
of the times 
than ex viſ- 
teribus of the 
ſtatute. 


Colt and 
Glover v. 
Epiſ. Covea- 
try fo, 157, 


| Eee. 

Sect. q. enacts, That if any perſon or perſons, having one he. 

« nefice with cure of ſouls, being of the yearly value of 8 / ot 
„ above, accept and take another with cure of ſouls, and be inſti. 
e tuted and inducted in frfſeſion of the ſame; then, and immediate) 
1 after ſuch paſſaſſion bad thereof, the firſt benefice ſhall be adjudged 


« in law to be void, 


Sect. 10. And it ſhall be lawful to every patron having the 
«© advowſon thereof to preſent another, and the preſentee to have 
« the benefit of the ſame, in ſuch like manner and form as though 
« the incumbent had died or reſigned; any licence, union, or other 
« ciſpenſation to the contrary hereof obtained notwithſtanding, 


The true key for conſtruing a ſtatute, is to conſider the ſubje& 
matter of it, and the ends and purpoſes for which it was made, * 5 


The preamble of the ſtatute itſelf tells us it was © For the wore 
« quiet and virtuous increaſe and maintenance of divine ſervice, the 7 
« preaching and teaching the word of God, with godly and good 
« example giving, the better diſcharge of curates, the maintenance 
« of hoſpitality, the increaſe of devotion, and good opinion of the a 
te lay fee, toward the ſpiritual perſons. 1 


Lord Hobart ſays, „It was a moſt religious and politic a 
* church-law, and almoſt a redintegration of thoſe holy antient 5 
* canons, and a reſtoration of the church, ruined by the Popes 1% 

* quots, diſpenſations, &c. 


This ſtatute from the temper of the time when it was made, ſeems I 
to have been intended to knock down the Pope's uſurped power to 
diſpenſe with pluralities, nd was one great ſtep towards it. 


« It was the firſt ſtatute or law which gave allowance to plurali- br 
ties.” Latch 244. Though it was made to prevent that multi- $ 
tude of them which exiſted through the Pope's uſurped diſpenhng 1 
power, it doth not ſeem to have been made to introduce any ne- 4 
law as to the point in queſtion, but was rather made in affirmance of D, 
the antient law of the church uſed in E72:2ud4 long before this 0 
ſtatute. Davis 69. Caſe of Commenaa. ; 

There are no negative words in it, that ſay the firſt benefice hill F 
not be void until the incumbent be znduded into the ſecond. * 
It is in the affirmative ; whoever accepts and takes another with * 


cure, &c, and the words that follow ſeem to be ex abundantt. * 
It ſen 


olitic 
tient 
es tof 


ſeems 
er to 


urali- 
jꝗlti- 
nſing 
' new 
ce of 
this 


ſhall 
with 


It 
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It was made to vindicate the King's prerogative, and to reſcue 
t of the law of the land from the Pope's intolerable uſurped 


is par 
— and was not calculated to alter the law as it ſtood in this 
point. 


It was certainly the intent of the makers of this ſtatute, that 
whoever accepted and took a ſecond cure ſhould void the firſt, un- 
|:{s he was properly qualified as this ſtatute requires. 


The words of ſtatutes are not only to be conſidered, but rather 
the intent of the mekers is to be weighed; for the intent is the prin- 
cipal thing to be conſidered, per curiam, Plowd. 40. a. 6. 5 Rep. 
. S. P. Puowd. 231. S. P. 


Jul ſome times flatutes are to be expounded againſt the letter, to 
preſerve the intent. Per Eyre C. J. Shower 491. cites 3 Rep. 59. 
20d V. Jenes 105. 


The intent of 
a ſtatute is to 
be principally 


conſidered. 


What Lord Hab. fo. 157. ſays, is very ſtrong to this pur poſe, 


t is ({ays he) the office of Judges to advance laws made for re- 
« ligion, according to their end; otherwiſe if a man take twenty 
« benefices, and enter and take the profits of them all, but take no 
formal inductian, he ſhall be out of the law. Durus eſt hic ſermo ! 
« Rep. 7. 6. 8. F. Hb. 97. 8. P. 


And again; Ld. Heb. 346. ſays, Judges have liberty and au- 
© thority over ſtatutes to mould them to the trueſt and belt uſe, ac- 
* cording to reaſon and beſt convenience. 


And therefore notwithſtanding by the letter of this ſtatute the 
rit living ſeems not to be void until induction into the ſecond, 
vet to avoid the great inconvenience that otherwile would follow, 
* it has been held that the firſt living is void upon the bare ixſtitu- 
tien into the ſecond; and ſo (it ſhould ſeem) was the law be- 
fore the making this act, where the party had no diſpenſation.” 
55 1 * Godolph, Rep. Can. 294. both allowed per Lord 

J. North. 


But the words inducted, &c. have created the difficulty in this 
caſe; and it is objected on the other fide, that this ſtatute was not 
only made to deſtroy the Pope's uſurped power, but alſo the ſen- 
tence of deprivgticn, which (it is ſaid) our ſpiritual courts had al- 
Ways held to be neceſſary in caſes of pluralities; and therefore it has 
been argued, that indu&icn was to be in the place and ſtead of a 
lentence of deprivaticn; and if ſo, the firſt (it is ſaid) cannot be 
od before induction to the ſecond living. 
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Aaſwer. In anſwer to this: it is very clear from the reſolutions in Hllang; 
caſe, and Digby's caſe, 4 Rep. 75. 79. b. that the firſt living in the 
preſent caſe was void upon inſtitution to the ad, before indu#im 
without ſentence of deprivation. 


What Lord Popham ſays, was agreed to by the whole court, viz. 
& That although by the inſtitution to the 2d benefice, the firſt is wil 
„ by the eccleſiaſtical law without any deprivation, or ſentence declara- 
«« tory, yet no lapſe ſhall incur againſt the patron wnleſs notice be gi- 
„ ven him, no more than if the church became void by reſignation 
„ or privation ; and yet the patron may take notice if be will and, 
% may preſent according to the conſtitution of Lateran, beld under 
«© Pope Innocent 3.” but the patron is not forced to take notice, at 
his peril, unleſs he is inducted ; quod fuit conceſſum per totam curian. 


If this be law, the firſt living was abſolutely void by in/tituim Ml 
to the ſecond, before deprivation, and before induction; and the pa- he 
tron may take notice if he will, and may preſent. May pre- Mm 
ſent! to what? Not to a living that is full; lat cannot be. And ar 
the common form of every preſentation to the Biſhop ſhews it, A 
The patron (thereby) humbly prays the Biſhop to admit (ſuch x 
man) his clerk ad ccclefiam jam vacantem, &c. W. Jones 337. Rex 


v. Prieſt. n 
{ 
Oboction. It is further objected, That if an incumbent takes a ſecond * 


* benefice with cure, by which the firſt is void by the canon 
„ Jaw againſt the patron, ſo that he may preſent before any di- 
** privation; yet until deprivation, it is not void as to a ſtranger, 
« for if he ſue for tithes againſt a pariſhioner, it is no bar againſt 
Cro.Car.357. “ him, that he had taken a ſecond benefice”. 2 Ro. Abr. 
— by 353. pl. 6. Trin. 13 Car. B. R. ſaid by juſtice Barkley, that Ic. 


number of the derlon in his argument of the caſe of Priſt ſaid that it was fo ad- 
Judges in The judged. | 


King and 
Priſt. 60 
1 iſt, In anſwer to this, it is no more than a dictum of one judged ˖ 
what another ſaid ar guendb. | 
2dly, It proves for the defendants that the firſt is void as to the * 
patron, and that he may preſent before deprivation. he | 
After inſtitu -· 4dly, But the dium is, that it is not void as to a ſtranger, for i 1 
_ he has He ſue for tithes againſt a pariſhioner, it is no bar againſt him that * 
right to ob- his 
Jations. he had taken a ſecond benefice, 
Caſes temp. 
on#, 11 Mod, 46. Viner, Preſe » May. into the ple i ſtranger, 2 Ro. Rer B 
- 92 Lon . 1 — = —— — _ — eyei/ the | 


common perſon, F. N. B. 80. margin, cites 31 Ed, 3. 4. 


Thi 


2 
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This ſeems to be laid down too largely, and to prove too much: 
For ſuppoſe an incumbent ixſtituted to a ſecond living, and the true 
patron of the firſt, the very next day, preſents his clerk (which it 
ſeems he may) who is immediately inſtituted and inducted into the 
krſt, and on that very day, corn is ſevered, and then the firſt in- 


ky cumbent, not yet inducted but only inſtituted to the ſecond living, 
k ſacs a pariſhioner for tithes of that corn, will it not be a bar to his 
rf demand for the pariſhioner to ſay, You have taken another living 
* by inſtitution, and J have paid my tithes to the new parſon of our 


4 pariſh who was inſtituted and indufled before the tithe accrued, and 
17 ince your inſtitution to the ſecond living? This (with great defe- 
rence) would be a good anſwer, either at law or in equity. 


4thly, But ſuppoſing for argumentꝰs ſake he can recover the tithes of 
the firſt benefice before that church isfilled; yet whenever it is filled, 
he will be obliged by the at. 28 H. 8. c. 11. to pay over and 
make ſatisfaction to the new incumbent from the very time the 
nd irſt church became void, which (as hath been before ſubmitted) 
is upon 7n/#itution to the ſecond living, 


+ Mr. Watſon (or Mr. Place of Gray's-Inn who indeed was the true 
author) in his Compl. Incumb. 80, vol. 2. 748, 9. in his comment on 
the fat. 28 H. 8. ſays, I find but little in all the books relating 

of to this ſtatute, yet I will venture to give my thoughts on queſtions 

a that may riſe upon it (int al.) If the incumbent of one church 

as « of the yearly value of 8/. accept another, the firſt is void, fo that 

er, if he doth continue as incumbent, by ſerving or providing for the 

We cure, taking the profits, Fc. I conceive that he is in the ſame 

* * caſe, as if upon the death of the incumbent of another church, 

* he ſhould of his own authority enter upon the profits, and ſerve 

FI * the cure thereof, as if lawful incumbent that is to ſay, that he 
is accountable to the next incumbent, for the profits received by 
him, and liable to an action upon this ſtatute, if he refuſe to ſa- 

o * tisfy the next incumbent for the ſame. 


So that ſuppoſing the pluraliſt can receive, or ſue for the tithes 
he of the firſt living, it by no means proves that it was not void on his 
inſlitutian to the ſecond, for it is for the benefit of his ſucceſſor that 
he ſhould take the tithes of the firſt, until the church be filled, 
otherwiſe they might rot upon the ground, when they are (et out; 
and he is plainly obliged by this ſſatute to account for the ſame to 
his ſucceſſor, from the very day of the avoidance. 


But it is ſaid the church was not void but only voidable, and that Olje&ior. 
the patron had it in his power to make it void or not. 


It 
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Anſwer, It muſt be ſubmitted with great deference, that the word v. 
able in this caſe muſt neceſſarily mean, that the church may be 
made void by action or judgment of law in a proper court, and not 
by any act in pars by the patron; for it is laid down by Cle in 
1 Ro. Rep. 213. that before a preſentation can be made to a church 
it muſt be actually void, and its being voidable only is not ſu. 
cient; and he cites Smal/s caſe, 17 Ed. 3. 59. in theſe word, 
« L'Egliſe doit eſtre void devant poet preſenter, car fi Veglile ſoit 
* vyoidable nul preſentation poit eſtre, mes fi ſoit void in ſadls ou- 
* trement eft” 


The true patron in the caſe at bar might have preſented, there- 
fore the church was void the moment rat right accrued, and not 
voidable on:y, for then he could not have preſented, i 


Having thus endeavoured to ſhew, that accepting inſtituticn to 
a ſecond, is an abſolute ceſſion of the firſt, before indudion and tt 
before deprivation, and that the patron might preſent to it, as od Wl " 
ecclefham jam vacantem, and that the ſtat. 21 H. 8. has not altered 
the law in this point, it may fairly be infiſted that the church in lo 
queſtion was /; void on the 31/7 October 1759. the day of the 
inſtitution to the ſecond benefice, that the patron thereof could not 
afterwards on the rh of Nevember following, transfer the right of Wil '? 
preſentation (to the church in queſtion) by a grant of the advowſon Pr 
in fee to the plaintiff, 


This point was ſo very clear upon breaking the caſe on the former 
argument, that there is not much occafion to ſpeak to it; the caſes 
then cited ſeem to put the matter out of doubt, Jenkins Cent. 230, 
Dyer 282. 1 Leon. v7. Co. Lit. 1:0. 


Jenkins Cent. The patron of an advowſon of a church being void grants to g. 


—— 8 proximam præſentationem to the ſaid church jam vacantem, ſo that — 
S. P. it ſhall be lawful for B. to preſent to the church for this turn. Re- iſt 


Shepard T. ſolved by all the judges that this grant is void by a ſubject ; for this 


. F. 253. avoidance is a thing in action and privity, and veſted in the perſon 

of the grantor, and is as a relief, or arrearage of rent, or an obli- Tz 
gation, or a debt; preſentation is only a commendation of a clerk to ” f 
the Biſhop, to be admitted to a church being void. Dyer 282, - 
8. P. Pp 
| 4; 
* 2 167. Cro. Eliz. 17 3. Brockeſby's caſe, Quare impedit ; upon the dech- 1 

5 Leon, 2:6, ration it appeared, that a grant of the next avoidance was made to 5 
S. C. him and one H. B. and after the church became void H. B. releaſed > 
- _” 55- to the plaintiff all his eſtate, right and title, and he being diſturbed we 
= brought a quare impedit in his own name only; and after verdid, p 


this matter was alledged in arreſt of judgment; that the releaſe after 
3 avoidance 
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voidance was void, for it is a thing in action, which cannot be 

nted or releaſed, from one to another; and fo it was adjudged 
Atams's caſe, 16 Ed. 3. in quare impedit cited in Boſiwell's caſe, 
6 Rep. 50. b. which was thus: D. was ſeiſed of a manor to which 
in advowſon was appendant, and died; the manor deſcended to 
7 an infant; Adams uſurped during the infancy of E. E. at full 
age enfeoffed F. of the manor, afterwards the church became 
void, and F. preſented, and the aſſignee of Adams brought a 
puare impedit; and it was adjudged, that by the uſurpation, the 
infant was out of the poſſeſſion of the advowſon ; fo that by his 
ſeoffment of the manor at full age, nothing in the advowſon paſſed 
to the feoffee, becauſe the feoffor had but a right, and the uſur- 
pation was voidable by action, which could not be transferred to a 


ſtranger. 


To apply this to the preſent caſe. At the time of the inſti- 


_ tution to the ſecond living, the patron had a right to preſent, and 
„night have had his quare impedit if he had been diſturbed ; and 

red this right cannot after be transferred by a grant of the advow- 

in ſon in fee to plaintiff, 

— If a man be ſeiſed of an advowlſon in groſs, or in fee appendant p. N B. 3. 
of to a manor, and the church voids, and he dieth, his executor ſhall gr 

fon preſent and not the heir, Bro. tit. Preſentation, pl. 34. S. C. 3 79- 


heir incail, 
In the appendix to the Regiſter tit. Brevia Vetera in Officits clerici 
ner Corone, et clericorum de curſu in Cancellaria, fol. 43. there is a writ 
of quare impedit for an executor to preſent to a church which be- 


ales 
3. came void in the life of the teſtator. 

Bro. tit. Preſontment, pl. 22. If baron is ſeiſed of an advowſon 
3. ia /e uxoris, (as her dower by a former huſband) and the church 
hat voids, and the feme dies before diſturbance, and after, the baron is 


e- Liſturbed, he ſhall have this preſentation, though he be not tenant 
his by the curteſy. 


ſon 

* hut if the ſame perſon be parſon of the church, and alſo be ſeiſed 
to in fee of the advowſon and dies, the preſentation belongs to the 
52 heir, and not to the executor, becauſe the deſcent and avoidance 


happened the ſame inſtant, and the elder right ſhall be preferted. 
3 Lev. 47. Holt v. Epiſc. Winton". 


Cro, Eliz. 811. Leak v. Biſhop of Coventry and Dr. Babingten. 
4.and B. ſeiſed in fee of every other turn; A preſented, then B. 
preſented, and after induction his clerk is deprived, but no notice 


given, The Biſhop collates; A. grants his fee to J. S. The 
PART II, E e e collatee 
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collatee dies; it is now B. s turn, for A. before his grant to {TS 
(having the right) might have removed the collatee for want of 
notice, but he dying incumbent, A.'s turn is ſerved. But after 4'; Wh 
grant to J. S. neither A. nor J. S. could preſent ; and the coll. Wh 
tion is good againſt all but the very patron, who after the grant, Wo" 
could not have action; but he has deſtroyed it by his grant, and ſo 
none can have it. | 


To apply this to the preſent caſe. la 


Upon the 31/7 of October the true patron might have preſented, WI" 
therefore he had a right to preſent immediately and before his grant i 
of the advowſon to the plaintiff; what is this then? but a grant Wl 
to a ſtranger of an immediate right to preſent ; which ſeems to he 
the ſame thing in other words as a grant of a preſent avoidance, and 
with great difference the Biſhop's collation is good againſt the plain- 
tiff, who was a ranger to the advowſon on the 31 October when the WM" 
right of preſentation firſt accrued to the then true patron; for it ſeems l. 
to be very clear that the true patron then had a right to preſent if WM * 


1 = he pleaſed. 


From hence it appears, that by the law as it ſtood before 21 H. bis 
8. and by many reſolutions ſince that ſtatute, that upon the //iu- Wl 
tien to the ſecond living, the patron of the firſt had a right to preſent, 


[ 

That he can only preſent to a church which is void in fact, and 7 
not to one that is only voidable. A 
That a patron having an immediate right to preſent, cannot con- ” 
vey that right, for in other words it would be conveying a preſent E 
avoidance. p * 
And ſo the plaintiff has not any title, and therefore cannot have - 
judgment. | = 
8 5 ak 

Another queſtion is, whether the firſt living became ſo void tz Wi. 1 
inſtitution to the ſecond that the patron was bound to take notice way 
-without notice given. need 
Itſelf 

This point was not much debated upon the former argument; be 
and though it may be doubtful whether the biſhop bas collated *. 
rightfully or not, for want of notice to the patron, yet if the plain "pe 
tiff has ſhewn no title in his count, he cannot have judgment. mitt 
and 


But it is ſubmitted, the biſhop has collated rightfully without thing 
giving notice to the former patron or his grantee, if the firſt lim N den 
was void by the inſtitution to the ſecond. The 


A 


3 
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The inſtitution to the ſecond living was a ceſſion of the firſt by 
the common law, without any deprivation. Vaugb. 2 1. And if 
k- dis was 2 ceſſion at common law, the patron is to take notice and 
gelent, without expecting notice from the biſhop. Cod. 834. 


1 t is further ſubmitted, that as this living is above 87. per ann. 
+is void by the ſpirit of the ſtatute of 21 H. 8, which 4s a public 
uu, and if it is a public law the patron is bound to take notice 
(without notice given him,) and to preſent within fix months at his 

* il. Holland's caſe, and Vaugh. 121. Perhaps it might be other- 

ant MY viſe if the living was under 8/. per ann. becauſe the ſtatute does 

am dot extend to thoſe livings. 

* Upon the whole, the defendants ſubmit it with great deference to 

in. dhe court that the church was void upon inſtitution to the ſecond 


„ling, that the patron was obliged to take notice, without notice 
zen to him, and to preſent within fix months after the inſtitution 
to the ſecond living; and that although both theſe points ſhould 
be againſt the defendants, yet if the plaintiff has no title, he cannot 
have judgment, for if he recovers, it muſt be on the ſtrength of 
F. lis own, and not on the weakneſs of the defendants title, who are 
1 i poſſeſſion. Laugh. 8, 58, 60, 


In reply for the plaintiff it was objected, that it did not ſubſtan- Serjeant Bur- 
and ally appear upon this record that the church was void at the time . 
of the grant of the advowſon to the plaintiff, becauſe the day of 
the date thereof (gth of November 1759.) mentioned in the count 
on- not material, but mere form coming under a videlicet; and it not 
ent being material, the not denying it by defendants is no admiſſion of 
it; for nan-denial only admits thoſe facts which are materially al- 
ledged; and it would be extreamly hard upon the plaintiff that 
ave buch an immaterial thing which the defendant may not deny ſhould 
conclude him; that the time of ſeiſin in a quare impedit is imma- Bro. Conſeſ. 
terial, and ſeiſin generally in the time of peace in the reign of ſuch 35. 
b a King being alledged is ſufficient; and it is the conſtant courſe 
d 0 alledge ſeiſin generally, Skin. 660. That which is alledged by * 
way of conveyance or inducement to the ſubſtance of the matter 
need not to be ſo certainly alledged as that which is the ſubſtance 
F ſelf, Co. Lit. 303. 4 The grant to, and ſeiſin of the plaintiff in 
ted the preſent caſe is the ſubſtance, and if the defendants had choſe to 
in. WY entrovert the plaintiff's title, and inſiſt upon the church being void 
on the inſtitution to the ſecond living, they ought to have firſt ad- 
vitted the grant and ſeiſin of the plaintiff, as alledged in the count, 
- nd then gone further and alledged that before the plaintiff had any 
in ung in the advowſon, the church in queſtion became void, and 
*wn when and how it became ſo, and that it continued void until 
he and at the time of the grant to the plaintiff and afterwards until the 
end 
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end of ſix months from the time it became. void; whereupon th 
Biſhop on ſuch a day collated the church on the defendant Vi. 
head, and then the incumbent Whitehead to have traverſed, 4%: 
aeg 5 agg 6b 4 
hoc, that the late incumbent Thomas Greſley was inſtituted to the 
ſecond benefice after the advowſon of the church in queſtion wa 
granted to the plaintiff in manner and form as by the declaration is 
alledged; & hoc paratus eff verificare, &c. If the defendants hay 
thus pleaded, and the plaintiff had taken iſſue upon the traverſe, it 
muſt have been found for him, if the grant was made before the 
inſtitntion to the ſecond living; if it had been found ſpecially (which 
moſt probably would have been the caſe) that the grant was really 
made on the day alledged in the count, which was 12 days before 
the induction to the ſecond living; the matter of plaintiff's title 
would have come fairly before the court, and the queſtion would 
have been, whether the church was /o void upon the inſtitution 1g 
the ſecond living that this urn could not paſs to the plaintiff after 
that time by the grant? but as the pleadings now are, the plaintif 
has a good title before the n/t:7ution to the ſecond living, notwith- 
ſtanding the day of the date of the deed of grant be after it, becauſ 
the time of the grant is not made material by pleading properly, 
but the defendants have entirely relied that laple of time runs from 
the time of 7n/{:rution and not of 1ndution to the ſecond living, that 
the day in the declaration is not material. 2 Va. 806. 5 Ain, 
286. and many other caſes. 


It was further inſiſted in reply, that admitting the church was ſy 
far void upon the inſtitution to the ſecond living before induction, and 
the patron may take notice of it if he pleaſes, and preſent, yet no 
lapſe ſhall incur in this caſe againſt him unleſs notice be given to 
him; no more than if the church be void by reſignation ; according 


to Lord Popham in Digby's caſe, 4 Rep. 75, 79. 


Upon this argument the whole court ſeemed to be of opinion 
that the church was /o void upon inſtitution to the ſecond living, 


that the patron might have taken notice thereof and preſentcd it 


he pleaſed, but inclined to think that lapſe ſhall not incur from the 
time of the inſtitution againſt the patron unleſs notice be given him, 
but they thought that lapſe would run from the time of indullin 
without notice given him. 


The plaintiff's counſel not being aware of the objection with i- 
ſpect to 1 ſmmateriality of the day of the date of the grant, ulich 
is under a videlicet in the count, was not prepared to anſwer it, and 
therefore that ſingle point was adjourned to be ſpoke to again. 
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I P . er, 
' This term, the point reſerved for further argument was ſpoken — 


v again ; after which, the court were clearly of opinion, that the fegen, pl. at. 
day of the date of the deed of grant in the count coming under a 2 H. 7 16. 
5 lect, and being never taken notice of again in any part of the ry begs . 
eadings, was totally immaterial, and fo the plaintiff had ſhewn a \ jag. 352. 


ood title; and they were allo clearly of opinion that the church — — 578. 
«1s ſo void. Apen. Li to the ſccond Tiving, that the patron 5, - <q 


—ht preſent immediately thereupon if he plealed ; but tat TNE Cro. Ja. 202. 
Mhep had oe right to collate by lapſe without giving notice; and 8 Rep. 
Terefore, without ſaying any more, they unanimoully gave judgment 2 
for the plaintiff: which was afterwards affirm d upon @ writ of error the plainrif. 


- the King's Bench. Brownl. 140, 


1 Carth. 389. 
| Yelv. 14 
Before judgment was given in the above caſe, the defendants mo- — 560, 
8 


red for leave to amend their pleas, in order to have put their de- — 
fence upon the plaintiff's defect of title, and not upon lapſe of time; Bro ut. Obli. 
bat the court refuſed it, becauſe it was a total changing of their — 
defence, and was not like an amendment, but was making new 2 
eas; the amendment intended to have been made was, to have Cro Car. 5oi. 
concluded the Biſhop's plea in the following manner: and the ſaid —— 
Biſhop further ſaith, that the ſaid Thomas Greſfley being ſo admitted mir the de. 
inſtituted, and inducted into the ſaid north mediety of the ſaid fendants to 
church of Great Sheepy, and being incumbent thereof, he the ſaid —_— 5 
Themas (-refley afterwards, and before the making of the ſaid inden-- change their 
ture in the ſuid declaration loftly mentioned, and before the ſaid Ed- firſt defence, 
word lad any thing in the ſaid adxouſon of the ſaid north mediety of 
the church of Great Sl eepy aforeſaid, to wit, on the 311t day of Oc- 
erin the year of our Lord 1759. at Great Sbeepy aforeſaid, accept- 
ed and took the taid other benefice with cure of fouls of the yearly 
value of 8/. to wit, the ſaid rectory of the pariſh church of Seale 
aforefaid, otherwiſe called Nether Seaie in the ſaid county of Lei- 
(eſter, and the laid Themas Gre was afterwards admitted and in- 
ſituted into the ſame before the making of the ſaid indenture in 
the ſaid declaration laſtly mentioned, and before the ſaid Edward 
had any thing in the ſaid advowſon of the ſaid north mediety of the 
laid church of Great Sheepy aforeſaid, to wit, on the ſaid 3 iſt day 
of Offeber in the year of our Lord 1759. that is to ſay, at Great 
dlerpy aforeſaid, whereby and by force of the ſtatute aforeſaid in 
loch caſe made and provided, the ſaid north mediety of the ſaid 
church of Great Sheepy aforeſaid became vacant, and remained, con- 
unued and was fo vacant until and at the time of the making of 
the ſaid indenture in the ſaid declaration laſtly mentioned, and af- 
trwards until the end and expiration of fix months from the time 
that the ſaid Thomas Grefley accepted and took the ſaid rectory of 
the bid church of Scale, otherwiſe Nether Scale, and was admitted 
ind inſtituted into the ſame as aforeſaid, whereby the right of col- 
lating the laid north medicty of the church of Great Sheepy afore- 
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ſaid devolved to the ſaid Biſhop as ordinary of that place by reaſon 
of the lapſe of time as aforeſaid, wherefore the ſid Biſhop, after the 
ſaid fix months from the time that the ſaid Thomas Grefley accepted 


and took the ſaid rectory of the church of Seale, otherwiſe Nether 


Seale, and was admitted and inſtituted into the ſame were lapſed, 
that is to ſay, on the 2oth day of June in the year of our Lord 
1760. at Great Sheepy aforeſaid, collated the ſaid north mediety of 


the church of Great Sheepy aforeſaid, ſo being vacant on the ſaid 


Thomas Whitehead his clerk, and cauſed the ſaid Thomas Whitehead 
to be inſtituted and inducted into the ſame, in the time of peace in the 
time of the Lord George the ſecond, late King of Great Britain, Ge. 
by reaſon whereof the ſaid Thomas Whitebead from thence hitherto 
hath been and ſtill is parſon of the ſaid north mediety of the ſaid 
church of Great Sheepy imparſoned in the ſame; and this the ſaid 
Biſhop is ready to verify; wherefore he prays judgment if the ſaid 
Edward ought to have his aforeſaid action againſt him, &c. 


N. The defendant Whitehead's plea ought to have concluded in 


like manner as the Biſhop's: plea, only with this difference, that it 


ought to have traverſed (at the latter end thereof) abſque hoc, that the 
ſaid Thomas Greſley was inſtituted into the ſaid rectory of the church 
of Seale aforeſaid, after the ſaid moieties of the ſaid advowſon of 
the north mediety of the ſaid church of Great Sheepy were or either 


of them was granted to the ſaid Edward, in manner and form as 


by the ſaid declaration above is ſuppoſed; et hoc, Sc. where- 
fore, &c. 


Michaelmas 
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Wilkes Eſq; verſus Wood, Eſq; Member of Par- 
liament. C. B. | 


which was of Eaſter term laſt, and in Trinity term la —— 


the defendant pleaded the general iſſue, whereupon ifſue delivered may 

was joined that term; the paper book of the iſſue has de entered ar 
been delivered to the defendant's attorney, whereby the whole pro- {7 ll. 
ceedings in this cauſe appear to be of Trinity term, without an 
continuance from Eafter to Trinity, or any alias prout patet, which 2 Vent 69. 
is irregular; this being a proceeding by bill of Eafter term; and — 
therefore it is now moved that the iſſue as delivered may be ſet - 
aſide for this irregularity. On ſhewing cauſe, 


T. IS was a proceeding by bill againſt the defendant, Want of « 


Curia: This is a nice objection, it is mere matter of form; and 
we think the continuance, or alias prout patet, are not neceſſary in 
the iſſue paper, it may be entred at any time upon the roll. The 
rule to ſhew cauſe was diſcharged, 


White verſus Shaw. C. B 


T HIS was treſpaſs, aſſault and battery, whereupon the plain- Quod com in 
tiff declared, that whereas the defendant 4 December 1762, "(pals well 

at Leeds made an aſſault upon the plaintiff, &c, The defendant py 

demurred, and ſhewed for ſpecial cauſe, that the ſuppoſed aſſault in murrer, 

the count-part of the declaration is not charged expreſly or poſitive- , [ev 206. 


ly, but only by way of recital. | 2 Bulſ. 200. 


2 Show. 27, 


Serjeant Hewiit for the defendant inſiſted that this, being ſhewn 2 Salle. 636. 


for ſpecial cauſe of demurrer, is bad; and cited Amyon v. Sbore, 
1 Stra, 624. B. R. where it was ill after a verdi& and judgment 
arreſted; and 2 Barnes 360, 361. C. B. where this is held to be ill 
upon a ſpecial demurrer, though the court in that caſe held it well 
enough after a verdict. | 3 | 
Serjeant 
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1 Sid. 187, Serjeant Sayer for the plaintiff inſiſted, that although this might 
„0 150g. be bad in a proceeding by bill in the King's Bench, yet in this 
Cro. El. 185. court where the writ is ſet forth in the declaration, and is part 
=_ -— thereof, the count is helped and made good by the writ; the caſe 
be Pen 4 cited from Barnes 360. of Douglas and Hall was argued in B. R. 

upon a writ of error, Trinity 18 © 19 Geo. 2. by Mr. Stracey for 
the plaintiff, and ſerjeant Draper for the defendant in error 
when the court were very much inclined to get over this objection, 
and faid that they thought the count was helped by the writ; and 
Deni ſon J. ſaid, he thought they might reject the word whereas as 
ſurpluſage, as the court frequently does where a man's name is 
miſtaken in the declaration, and that he was glad to ſee the court 
anclined to get over this frivolous objection; it was not then de- 
termined, but ordered to be ſpoken to a ſecond time; but it never 
was, the plaintiff in error ſeeing the court ſo ſtrongly inclined to 


affirm the judgment of the C. B. (See my report of this caſe in 
B. R.) | N 


NAD Curia: Perhaps if this had been a proceeding by bill in B. R. it 
might have been ill, according to the caſe in Stra. 621, where it 

57s was ill after a verdict; but in this court, where the writ is ſet out in 
the declaration, the count (we think) 1s helped thereby, and the 


plaintiff muſt have judgment. 


Wilkes, Eſq; wer/us Wood, Eſq; Member of Parlia- 


ment. C. B. 10th of November. 


Leave to N treſpaſs, aſſault and impriſonment, the defendant pleaded the 
—_— 8 general iſſue, whereupon iſſue was joined laſt term, and notice of 
. trial given for tomorrow the 11th of November. On Monday laſt the 
ſpecial plea 7th of November the defendant moved for leave to withdraw his plea 
— of the general iſſue, and to plead again the general iſſue, and a ſpe- 
privilege of cial juſtification under a warrant of Lord Haliſax ſecretary of (tate; 
parliument. and relied upon the caſe of Taylor againſt Joddrell B. R Mich, 
23 Geo. 2. where, in impriſonment the defendant had pleaded the 

eneral iſſue, the court gave him leave to withdraw that plea, and 

plead a juſtification that he was maſter of a ſhip, that plaintiff was 

making a mutiny therein, and ſo he impriſoned him, upon terms of 

taking ſhort notice of trial, and giving plaintiff judgment of the ſame 

term. The like was done in Blackburn and Matthews, Trin. 23 Ge. 

2. B. R. and in many other ſimilar caſes, where the court could 


prevent the plaintiff from being delayed, or ſuffering any inconve- 
nience. | 


Serjeant Glynn for the plaintiff, objected that the — 
o the 


ſame 


could not, by coming into the uſual terms, put the plaintiff int 
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fame ſituation he was now in, the privilege of parliament taking 

penext Monday whereupon defendant agreed to waive his pri- 
vilege ; but it was anſwered by Glynn, that the privilege of a mem- 
her was the privilege of the whole houſe, and that he could not 
waive it without leave of the houſe ; and that the houſe might infiſt 
upon the privilege. 


Curia : We will not ſuppoſe any thing fo diſhonourable in the 
houſe of commons, let the rule be made abſolute upon defendant's 
taking ſhort notice of trial, and that if the plaintiff has a verdict, he 
ſhall have judgment of this term. 


Wilkes againſt Webb Eſq; member, Cc. the like motion, and the 


like rule. 


Huckle ver/us Money. C. B. 
1346:370 

RESPASS, aſſault and impriſonment ; iſſue joined upon the Anew trial 
general iſſue Not guilty, tried before the Lord Chief Juſtice, —— 
when it was proved for the plaintiff that he is a journeyman printer, ffault and 
and was taken into cuſtody by the defendant (a King's meſſenger) impriſonment 
upon ſuſpicion of having printed the North Briton, number 45; that — 
the plaintiff kept him in cuſtody about ſix hours, but uſed him very 


civilly by treating him with beef ſteakes and beer, ſo that he ſuffered 


very little or no damages ; the defendant attempted to juſtify under 
the general warrant of a ſecretary of ſtate, to apprehend the prin- 
ters and publiſhers of the ſaid North Briton, number 45. (which 
is before ſet forth at length in the caſe of The King and Wilkes, 
Eaſter term 3 Geo. 3.) by vittue of the fat. of Fac. 1. and the far. 
24 Geo. 2. cap. 44. but was over-ruled by the Lord Chief Juſtice ; 
whereupon the King's counſel who were advocates for the defen- 
cant tendered a bill of exceptions, which has not yet been argued ; 
the jury gave 30o/. damages. 


It was now moved by ſerjeant Whrtaker that the verdict might be 
ſet aide and a new trial had; for that it appeared upon the evidence 
the plaintiff was only a journeyman to Leech the printer at the 
weekly wages of a guinea, that he was confined but a * hours, and 
very civilly and well treated by the defendant, ſo that oo. were 
moſt outrageous damages in this caſe, and a new trial he hoped 
would be granted; and cited Chambers v. Robinſon, 1 Stra. 691. 
which was an action for a malicious proſecution upon an indictment 
vherein the jury gave 1000/. damages, and the court granted a new 
trial for the exceſſiveneſs of the damages ; ſeveral cther fimilar caſes 
were cited to induce the court to grant a new trial. 
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Serjeaut Burland for the plaintiff, infiſted that in caſes of Tory, 
which ſound merely in damages, and are not like deb or eſumpjr 
the court will neyer interpoſe in ſetting aſide verdicts for exceſſive 
damages; that in the caſe of Lerman againſt Alien and others, re- 
forming conſtables, C B. in an action of treſpaſs and impriſonment 
the jury gave 300/. damages; and this court refuſed to grant a new 
trial though the plaintiff had not been impriſoned above 24 hours, 
And in a late caſe in B. R. for criminal converſation 500/. damages 
were given againſt a man in very poor circumſtances, as appeared 
to the court by affidavit, and yet they would not grant a new trial, 
but ſaid they could not interpoſe in caſes of tort, unleſs the damages 
were very outrageous; but that the jury were the ſole judges of the 


damages, 


Lord Chief Juſtice : In all motions for new trials, it is as abſo- 
lutely neceſſary for the court to enter into the nature of the cauſe, 
the evidence, facts, and circumſtances of the caſe, as for a jury, 
the law has not laid down what ſhall be the mezſure of damages in 
actions of tort; the meaſure is vague and uncertain, depending upon 
. a vaſt variety of cauſes, facts, and circumſtances; forts or injuries 
which may be done by one man to another are infinite; in caſes of 
criminal converſation, battery, impriſonment, ſlander, malicious 
proſecutions, &c. the ſtate, degree, quality, trade or profeſſion of 
the party injured, as well as of the perſon who did the injury, muſt 
be and generally are conſidered. by a jury in giving damages; the 
few caſes to be found in the books of new trials for torts, ſhews that 
courts of juſtice have moſt commonly ſet their faces againſt them ; 
and the courts interfering in thele caſes would be laying aſide juries; 
before the time of granting new trials, there is no inſtance that the 
Judges ever intermeddled with the damages. 


I ſhall now ſtate the nature of this caſe, as it appeared upon 
the evidence at the trial; a warrant was granted by Lord Halifax, 
ſecretary of ſtate, directed to four meſſengers, to apprehend and 
ſeize the printers and publiſhers of a paper called the North Briton, 
number 45. without any information or charge laid before the ſe- 
cretary of ſtate, previous to the granting thereof, and without na- 
ming any perſon whatſoever in the warrant; Carrington, the firſt of 
the meſſengers to whom the warrant was directed, from ſome pri- 
vate intelligence he had got that Leech was the printer of the North 
Briton number 45. directed the defendant to execute the warrant 
upon the plaintiff (one of Leech's journeymen), and took him into 
cuſtody for about fix hours, and during that time treated him well; 
the perſonal injury done to him was very ſmall, fo that if the jury 
had been confined by their oath to conſider the mere perſonal injury 
only, perhaps 20/, damages would have been thought damages 


ſufficient; but the ſmall injury done to the plaintiff, or the incon- 
3 101 , ſiderablenoſs 
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ſderableneſs of his ſtation and rank in life did not appear to the 

jury in that ſtriking light, in which the great point of law touching 

the liberty of the ſubject appeared to them at the trial; they ſaw 

a magiſtrate over all the King's ſubjects, exerciſing arbitrary power, R 
violating Magna Charta, and attempting to deſtroy the liberty of the ; 
kingdom, by infiſting upon the legality of this general warrant be- 

fre them; they heard the King's counſel, and ſaw the ſolicitor of 

the treaſury, endeavouring to ſupport and maintain the legality of R 
the warrant in a tyrannical and ſevere manner; theſe are the ideas 
which ſtruck the jury on the trial, and I think they have done right 
in giving exemplary damages ; to enter a man's houſe by virtue of 
4namele(s warrant, in order to procure evidence, is worſe than the 
han inquiſition ; a law under which no Engii/bman would wiſh 
to live an hour; it was a moſt daring public attack made upon the 
liberty of a ſubject: I thought that the 2gth chapter of Magna 
Chorta, Nullus liber homo capiatur vel impriſonetur, &c. nec ſuper 
um ibimus, &c niſi per legale judicium parium ſuorum vel per legem 
terre, &c. which is pointed againſt arbitrary power, was violated. I 
cannot ſay what damages I ſhould have given if I had been upon the 
jury; but ] directed and told them they were not bound to any cer- 
tain damages, againſt the ſolicitor general's argument. Upon the 
whole I am of opinion the damages are not exceſſive; and that it 
is very dangerous for the judges to intermeddle in damages for 
tirls; it mult be a glaring caſe indeed of outrageous damages in 2 
urt, and which all mankind at firſt bluſh muſt think ſo, to induce 
a court to grant a new trial for exceſſive damages. 


Bathurſt Juſtice : J am of my Lord's opinion, and particularly 
in the matter of damages wherein he directed the jury that they 
were not bound to certain damages; this is a motion to ſet aſide 
15 verdicts in effect; for all the other perſons who have brought 
actions againſt theſe meſſengers, have had verdicts for 200/. in each 
cauſe by conſent, after two of the actions were fully heard and tried. 
(le juſtice abſent. 


Per Curiam, new trial refuſed. 
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Sylliean verſus Stradling. C. B. 


plaintiff; the defendant firſt avows that the place in which, &. 

is two acres of meadow land lying and being at a place called 

Taps Corner in the pariſh of Lyng in the county of Scmerſet, 
and that one James Harris for two years ended the ſecond day of 
February i761. and from thence until and at the ſame time when, 
Sc. enjoyed the land in which, &c. as tenant thereof under a de- 
miſe made to him by the defendant at the yearly rent of 2 J. 2;, 
Payable to the defendant yearly on the -d day of February in every 
year, and becauſe 4/. 4s. of the rent for the ſaid two years ended 
on the 2d day of February aforeſaid in the year laſt aforeſaid on 
that day and year, and alſo at the ſaid time when, &c. were 
in arrear and unpaid to the defendant, the defendant well avows 
the taking of the cattle in the place in which, &c. and juſtly, Ec. 
for and in the name of a diſtreſs for the rent fo in arrear and un- 
paid, which rent {till remains due and in arrear to the defendant; 
and the defendant for further cognizance by leave of the court, 
Sc. as bailiff of John Phillips well acknowledges the taking of the 
cattle in the place in which, &c. and juſtly, &c becauſe he ſays 
that the ſaid place at the time when, &c. and long before was two 
acres of meadow land lying and being at a place called Taps Corner 
in the county aforeſaid, and that the ſaid James Harris for two 
years ended on the 2d day of February 1; 61. and from thence until 
and at the time when, &c. enjoyed the ſaid land in which, &. 
under a demiſe thereof before made to him by the ſaid Jobn Phil- 
lips at the yearly rent of 2/. 25. payable yearly on the 2d day of 
February in every year, and during all that time held the ſame of 
the ſaid John Philips by virtue of the ſaid demiſe as his tenant 


J N replevin for taking and unjuſtly detaining two heifers of the 


thereof at the rent aforeſaid payable as aforeſaid, and becaule 4/. 45. 


of the rent for two years ended on the 2d day of February in the 
year laſt aforeſaid, and alſo at the ſaid time when, Cc. were in 
arrear and unpaid to the ſaid John Phillips, the ſaid defendant as - 


Ii 
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lier of the ſaid John Phillips well acknowledges the taking of the ſaid 
aattle in the place in which, Cc. and juſtly, &c. for and in the 
name of a diſtreſs for the ſaid rent ſo in arrear and unpaid, and 
which rent ſill remains due in arrear and unpaid to the ſaid John 


Phillips, &c. 


And the plaintiff as tothe defendant's avowry ſays thatthe defen- Plex to the 
dit, for any thing by him therein alledged, ought not to avow the avow'y that 
taking of the cattle in the place in which, Cc. to be Juſt, becauſe he (ock the catile 
ys that the defendant at the time when, &c. of his own wrong, of bis own 
and without any ſuch cauſe as the defendant hath in his avowry wrong. 
alledged, took the cattle of the plaintiff in the place in which, &c. 
and unjuſtly detained them in manner and form as the plaintiff hath 
inquired of by the country, and the defendant doth the like. And mvp. * 
the plaintiff, as to the cognizance of the defendant, ſays, that the The like plea 
plaintiff for any — by the defendant in that cognizance alledged to the cogni- 
ought not as bailiff of the ſaid John Phillips to acknowledge the ta- 
king of the cattle in the place in which, &c. to be juſt, becauſe he 
ays that the defendant at the time when, &c. of his own wrong 
:nd without any ſuch cauſe as he hath in his cognizance alledged 
took the cattle of the plaintiff in the place, in which, &c. and un- 
juſtly detained them, in manner and form as the plaintiff hath above 
complained againſt him: and this the plaintiff prays may be alſo Ife to the 
inquired of by the country; and the defendant doth the like, Cc. Wunuy. 
and the plaintiff for further plea as to the avowry of the defendant 
by leave of the court, &c. further ſays, that the defendant for any Plea in bar to 
thing by him in that avowry alledged ought not to avow the taking th<avowry by 
of the cattle in the place in which, &c. to be juſt, becauſe he ſays n 
that at the time when the defendant is above ſuppoſed to have made feneant oil 
lhe demiſe in the avowry mentioned, of the ſaid meadow land, he babuit is te- 
had not any eſtate in the ſaid meadow land, whereby he could make © —_ 
luch demiſe to the ſaid James Harris; and this he is ready to 
verify; wherefore inaſmuch as the defendant hath acknowledged 
the taking of the cattle in the place in which, &c. he prays judg- 
ment and his damages by reaſon thereof to be adjudged to him, 

Ec. and the plantiff for further plea, as to the cognizance of the The like piea 
defendant, by leave of the court, &c. ſays, that the defendant for in bar 10 the 
ay thing by him in that cognizance alledged ought not as bailiff — 8 
of the ſaid John Phillips to acknowledge the taking of the cattle in 
the place in which, Ec. to be juſt, becauſe he ſays that at the time 
when the ſaid John Phillips is ſuppoſed to have made the demiſe 
in the cognizance mentioned of the ſaid meadow land, he the ſaid 
Jobn Phillips had not any eſtate in the ſaid meadow land whereby 
lie could make ſuch demile to the ſaid James Harris; and this he 
ready to verify; wherefore in as much as the defendant hath 
acknowledged the taking of the ſaid cattle in the place in which, 

ART II. H h h Cc. 


above complained againſt him; and this the plaintiff prays may be Iſſue to the 5 1 5 x 


— . — 
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Sc. he prays judgment and his damages, by reaſon of the raking 
and unjuſtly detaining the cattle, to be adjudged to him, c. 


Demurrerto And the defendant ſays, that the plea of the plaintiff by him 
thepleain ſecondly pleaded in bar to the avowry, and the matters therein con. 
pre the tained, are not ſufficient in law to bar the defendant from avowing 
the taking of the cattle in the ſaid place in which, &c to be juſt; 
to which ſaid plea, in manner and form as the ſame is pleaded, the 
defendant has no neceſſity, nor is bound by the law of the land to 
anſwer ; and this he is ready to verify; wherefore for want of a ſuffi. 
cient plea in bar the defendant prays judgment and a return of the 
cattle, together with his damages, &c. according to the form of the 
ſtatute, &e. to be adjudged to him, &c. and for cauſes of demurrer in 
Special cauſe Jaw, the defendant ſhews to the court the following cauſes, yz. for 
of demurrer. that the plaintiff hath not by his ſaid plea in bar admitted, traverſed 
or denied the demiſe mentioned in theavawry to have been made by 
the defendant, but hath attempted to introduce acollateral iſſue that 
the defendant had not power to demiſe the premiſſes; and for that 
| the ſaid plea is only argumentative, uncertain, inſufficient, and wants 
Dewurrer to form, c. and the defendant as to the plea of the plaintiff by him ſe- 
— — 4 condly pleaded in bar to the cognizance of thedefendant ſays, that he 
cognizance. by reaſonof any thing by the plaintiff in that plea alledged, ought not 
to be barred from acknowledging as bailiff of the ſaid John Philly; 
the taking of the ſaid cattle in the place in which, &c. to be jul}, 
Ge. to which plea, in manner and form as the ſame is pleaded, the 
defendant hath no neceſlity, nor is bound by the law of the land to 
anſwer; and this he is ready to verify: wherefore for want of a 
ſuffictent plea in this behalf the defendant prays judgment and a te- 
turn of the cattle, together with his damages, &c. according to the 
Special cauſes form of the ſtatute, &c. to be adjudged to him, &c, and for cauſes 
of demurrer. of demurrer in law the defendant ſhews to the court the following 
cauſes, viz. for that the plaintiff hath not by his ſaid plea admitted, 
traverſed or denied the demiſe mentioned in the cognizance to have 
been made by the ſaid John Phillips, but hath attempted to intro- 
duce a collateral iſſue that the defendant had no power to demiſe the 
premiſſes; and for that the ſaid plea is only argumentative, uncer- 

tain, inſufficient, and wants form, &c. 


Joinderinde- And the plaintiff ſays that the plea by him ſeconely above pleaded 
— — in bar to the avowry, and the matters therein contained, are good 
and ſufficient in law to bar the defendant from avowing the taking 


of the cattle in the place in which, &c. to be juſt; which plea th 
and the matters therein contained, the plaintiff is ready to verily; th 
The like as to and becauſe the defendant to the ſaid plea hath not anſwered, nor a; 
—_— the ſame in any manner denied, the plaintiff prays judgment, Tc. m; 
and the plaintiff ſays that his plea ſecondly above pleaded in bar to p 


the cognizance of the defendant, and the matter therein alledged 
| 4 1 85 . 
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ire good and ſufficient in law to bar the defendant from mak- 
ing cognizance as bailiff of the ſaid Fobn Phillips, of taking the 
cattle in the place in which, &c. to be juſt ; which ſaid plea, and 
the matter thereof, the plaintiff is ready to verify; and becauſe the 
defendant to the ſaid plea hath not anſwered, nor in any manner 
geinſaid, the plaintiff as before prays judgment, &c. 


This caſe was twice ſolemnly argued at the bar, by ſerjeant Bur- Nil habuit in 
lind for the defendant, and ſerjeant Gu for the plaintiff, in Tri- — . 


nity term laſt; and in this term by ſerjeant Davy for the defendant, ic an a 


and lerjeant Hewitt for the plaintiff. under the at. 
ir Geo. 2. 


Serjeant Burland. The avowry and cogniſance in this caſe is . . 


given to landlords by the tat 11 Geo. 2. cap. 19. intitled An act for A . 
the more effectual ſecuring the payment of rents, and preventing . 
frauds by tenants, whereby it is enacted, ©** That whereas great dif- Larne 6 
« ficultics often ariſe in making avowries or conuſance upon di- = _ 
« ſtreſſes for rent, quit rents, &c. it ſhall and may be lawful to“ 
and for all defendants in replevin to avow or make conuſance 

generally, that the plaintiff in replevin, or other tenant of the 

« lands and tenements whereon ſuch diſtreſs was made, enjoyed the 

« ſame under a grant or demiſe at ſuch a certain rent during the 

time wherein the rent diſtrained for incurred, which rent was 3 | 
then and ill remains due; this clauſe in the ſtatute has taken 
away the tenant's righttocontrovert the defendaat's title in replevin; 
if it has not, and he be obliged to ſhew his title in the replication to 
the plea in bar, it has occaſioned a greater prolixity in pleadings in 
replevin than there was before, for at common law the landlord or 
_ was obliged to ſet out his title in his avowry or conuſance 
a firſt | 


it may be ſaid perhaps that the avowant might have replied, 
that at the time of the demiſe he had a good and ſufficient eſtate in 
the land whereby he could make ſuch demiſe, and that this would 
have been a good iſſue, without ſetting out the title; but this would 
ave been a bad replication, according to Cyll againſt Glaſs, Leiv. | 
227. Co. Jac. 312. 8. C. In debt, the plaintiff declared upon a | 
leaſe for years made by himſelf to the defendant of lands in E. 
readring ſo much rent, and for ſo much in arrear at ſuch a feaſt he 
brought the ation. The defendant (the leaſe not being by inden- | 
ture) pleaded that the plaintiff at the time of the demiſe had no- | 
thing in the tenements whereof he could make the ſaid demiſe; | 
the plaintiff replied. and ſaid that at the time of the demiſe he had | 
a good and ſufficient eſtate in the ſaid tenements whereof he could 
make the demiſe, and thereupo being at iſſue and found for the 
Plaintiff, he had his judgment. The defendant brought error, and 
alipned for ercor, that this replication was not good, for he ought 
to 
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to have ſhewn ſpecially what eſtate he had at the time of the de. 
miſe, ſo that the court might judge that he had ſufficient in the 
lands whereof to make the leaſe; and the court held that the repli- 
cation was not good, and that the defendant might well have de. 
murred for that cauſe; but judgment was affirmed, for the verdiq 
found for the plaintiff hath made the replication good, for the court 
is now aſcertained that the plaintiff had an eſtate whereof he could 
make the demiſe. And in 3 Lev. 193. Aylett againſt Wiliams, in 
covenant upon a deed not indented, and declared upon a leaſe of 
land to defendant rendring rent, and a covenant to pay it, and af. 
ſigned a breach in non-payment of the rent; the defendant proteſt. 
ing that he did notenter andenjoy the land as the plaintiff had ſup- 
poſed, for plea ſaid, that the plaintiff nil habuit in tenementis tem- 
pore dimifionts ; the plaintiff replied, that habuit bonum titulum und: 

tuit dimittere; the defendant demurred generally, and the court 

eld the replication ill in not ſhewing what title he had; according 
to 2 Cro. 312. this was not by indenture. 


The flat. 11 Geo. 2. was made for the benefit of landlords, 
* and to obviate ſome difficulties that many times occur in the 
t“ recovery of rents where the demiſes are not by deed; that it ſhall 
< and may be lawful for landlords, where an agreement is not by 
4 deed, to recover ſatisfaction for the tenements occupied by the 
ce defendant or defendants in an action on the caſe for the uſe and 
« occupation of what was ſo held or enjoyed; and if in evidence 
© on the trial of ſuch action any parol demiſe, or any agreement 
& (not being by decd) whereon a certain rent was reſerved, (hall ap- 
« pear, the plaintiff in ſuch action ſhall not therefore be nonſuited, 
«© but may make uſe thereof as an evidence of the guantum of the 


«© damages to be recovered.” Before this ſtatute, landlords were 


under great difficulties in getting their rents of tenants who had en- 
joyed under a parol demiſe, or ſome little memorandum in writing; 


and in actions on the caſe for the uſe and occupation, were often 


nonſuited, which difficulty this ſtatute has removed, and now they 
are ſafe, and may either bring an action on the caſe for the ule and 
enjoyment, or may diſtrain upon theſe. parol demiſes, and avow ac- 
cording to the ſtatute without ſetting out a title. 


This plea of nil habuit in tenementis is bad in this caſe, as it allo 
certainly is, in an action on the caſe upon an afſump/it for the ule 
and occupation of lands; as was determined in Lew againſt Milli 
B. R. Hilary 25 Geo. 2. and in Richards againſt Holditeb, Hilary 13 
Geo. 1. Newſome againſt Dugdale Banco R. term 1701. was 
the like avowry to the preſent ; the plaintiff pleaded in bar to it 
nil habuit in tenementis, &c. defendant replied quad habuit a ſufficient 
eſtate to demiſe, and concluded to the country; the court held the 
nay bad, and judgment was for the avowant; this was between 


andlord and tenant. : 
Serjeant 
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Serjeant Glynn for the plaintiff: The main queſtion is, whether 
the /at. 11 Geo. 2. was intended to take away the leſſee's right at 
common law to controvert the leſſor's title and authority to make 
the demiſe in caſes where the leaſe 1s not by deed indented ; I con- 
ceive that it was not; it has given the leſſor a new avowry, but has 
not taken away the leſſee's right to plead this plea of nil babuit, &c. 
and to put the leſſor to ſhew he had ſuch an eſtate, whereof he 
could make the demiſe ; according to Lit. ſec. 58. In caſe of a 


« diſtreſs or debt for rent, it behoveth that the leſſor be ſeiſed of 


« the ſame tenements, atthe time of his leafe ; for it is a good plea 
« for the leſſee to ſay, that the leſſor had nothing in the tenements 
« at the time of the leaſe; and Coke Lit. 47. b. ſays, the reaſon of 
« this is, for that in every contract there muſt be quid pro quo, and 
« if the leſſor hath nothing in the land, the leſſee hath not guid 
« pro quo, nor any thing for which he ſhould pay any reat; and in 
« that caſe he may alſo plead that the leſſor nan dimiſit, and give 
in evidence the other matter; but Littleton ſays, this is the plea, 
« except the leaſe be made by deed indented, in which caſe this 
« plea lieth not for the leſſee to plead, for then, are both parties con- 
« cluded ; but if it be by deed poll, the leſſee is not eſtopped to 
«* ſay that the leſſor had nothing at the time of the leaſe made. 
1 Co. Lit. 47. 6.” It is abſolutely neceſſary that the leſſor have ſei- 
in of the land at the time of making the leaſe and a leaſe made by 
a man before entry was held to be void. 2 Ld. Raym. 853. Weſt 
v. Sutton, I do admit that in an afſumpjit for the uſe and occupa- 
tion, nil habuit in tenementis, &c. is no plea, for that depends 
merely upon an implied contract, and the promiſe is raiſed by im- 
plication of law, upon proof of the uſe and enjoyment by the de- 
tendant ; but per Lee C. J. in caſe of a demiſe it is otherwiſe, be- 
cauſe a ſciſin and a right to make the leaſe, is the foundation of 
the action for rent. Richard v. Holdin, 13 Geo. 2. B. R. And I alfo 
conceive that in this caſe a general replication that the defendant had 
uch an eſtate whereby he could make the demiſe would be a good 
iſſue, at the trial whereof the ſingle queſtion would be, whether he 
had ſuch a ſeiſin as would intitle hin to the rent. | 


Burland Serjeznt : This an improper plea to come out of the 
mouth of one who has received the profits and enjoyed the land, 


LordChief Juſtice : I deſire I may be underſtood not to be bound 
y what I ſhall now ſay, becauſe the caſe is to undergo a ſecond ar- 
sument. This is not a caſe between the landlord and tenant, but 
between a ſtranger and the landlord, a replevin for taking the cattle 
of a ſtranger, and therefore I doubt whether the landlord ſhall have 
is general avowry, by the Vat. 11 Geo. 2. againſt a ſtranger to the 
demile, but am inclined to think he ſhall, becauſe the words of the 
tute are general and univerſal, viz. ** It ſhall be lawful for all 
Paxr, II. Iii * defendants 
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« defendants in replevin to avow or make conuſance generally, Ge 
and therefore, whether the plaintiff be tenant or not, the form and 
manner of the avowry given by the ſtatute is the fame. It was (aig 
by my brother Glynn that nil habuit in tenementis was a good plex to 
a demiſe without deed, and that if the leſſor has nothing, the tenant 


is not ſafe in paying him the rent, becauſe he may be ſued for i 


again by the right owner of the land, and that the ſtatute could never 
intend to take away the right to controvert the leffor's title and ſub. 
je the leſſor to the danger of being liable to pay his rent twice: 
but yet when I confider the form of the avowry which the legiſ. 
lature has marked out to be full, perfect and compleat, I cannot help 
thinking but they intended to take away the plea of 1 babuit, Ge. 
as if they had ſaid, after a tenant has enjoyed the land by a demiſe 
or permiſſion of the landlord, he ſhall not be permitted to pry into 
the title, and pick holes in ſettlements and wills, what has a tenant 
to do with the title, as between him and his landlord after enjoy- 
ment? I ſuppoſe alſo, that this form of avowry was given, to pre- 
vent the difficulty the landlord was under to recover his rent when 
the eſtate was in mortgage, and therefore it ſeems to me that this 
plea of nil babuit, &c. is taken away, 


i 


But it is ſaid that a general replication guod habuit in tenementis 
a ſufficient eſtate whereof he could demiſe, would be good, but 
this has been determined to the contrary ; the iſſue would be too 
large, and the inconvenience to landlords would be the ſame, if not 
greater. It is very true that ni habuit, &c. is no plea in an action 
for the uſe and occupation, becauſe that is only upon a mere con- 
tract or agreement, not upon a demiſe ; upon the whole, as at pre- 
ſent adviſed, I think this plea of nil habuit, &c. a bad one, as it 


is taken away by the ſtatute in my opinion. 


Chve Juſtice: This is a new caſe; if nil habuit, &c. be a good 
plea, and a genera] replication quod baburt, &c, whereof he could 
demiſe, without ſetting out what eſtate he hath, would be a good 
replication, it would be impoſſible for a landlord whoſe eſtate at 
the time of the demiſe was in mortgage to pet any rent; and the 
ſtatute was made to prevent that difficulty, as well as many other 
miſchiefs to landlords, as prying into titles, family ſettlements and 
wills to pick holes in them, as my Lord has well obſerved ; and! 
am very clearly of opinion, that this is a good avowry, and that 
the ſtatute has taken away the plea of ml babuit, &c. in this cale 


of a replevin. 


Batburſi Juſtice ; This ſtatute was made for the benefit of land- 
lords, and to prevent tenants from putting them to difficulties (after 
enjuynent oi the lands,) in recovering their rents under parol de- 


mucs or azreements ; for before this ſtatute, in actions for the q 
an 
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proving ſome parol demiſe, or memorandum in writing, amount- 
ing to a demiſe at the trial, for in that caſe the landlord ought to 
have brought an action of debt, and not caſe on aſſump t, which is 
now remedied. by this ſtatute. It is very certain that nil habuit, &c. 


1 is no plea at law to an aſumpſit for the uſe and occupation; and in 
ver the preſent caſe the plaintiff might have pleaded to this avowry, 
ib. that the tenant Harris did not enjoy, &c. under any demiſe of the 


avowant ; and that is the only honeſt defence, in my opinion, that 
can be ſet up in this caſe. In replevin where the avowant in caſe of 


80 diſtreſs for rent ſet out his title ſpecially in his avowry, I think the 
85 plaintiff at common law could not plead nl habuit in tene mentis, &c. 
15 but was obliged to traverſe or deny his title ſet out in the avowry, 


or to confeſs and avoid it by ſhewing a title paramount in himſelf, 
or ſomebody elſe, or by pleading that no rent was in arrear; and 
indeed nil habuit, &c. in ſuch a caſe would be nonſenſical and ab- 
ſurd; for it would be to call upon the avowant to ſet out his title 

in in his replication, which he had before done in his avowry ; 
and would be no anſwer at all to the avowry, becauſe nil Babuit, 
Ec. to an avowry upon title at common law, neither confeſſes and 
avoids, or traverſes and denies the avowant's title. Upon the whole 
as at preſent adviſed, I am of opinion that the plea in the preſent 
caſe is ill, and that if it was not ſo, yet that a general replication 
quod habuit, &c. whereby he could make the demiſe, would be ill. 


Gould Juſtice: As this matter is to be ſpoke to again, it will be 
proper to conſider the occaſion of making the ſtatute. 


Upon the 2d argument in this term, 


Serjeant Davy for the avowant, argued to the like effect as Bur- 


20d land had done before; as he cited no new caſes, his argument need 
uld not be repeated, though, I muſt ſay, it was a very good one. 

20d 

2 Serjeant Hewitt for the plaintiff; The ſtatute of 11 Geo. 2. is 
the confined to difficulties which often ariſe in making avowry or conu- 
her lance upon diſtreſſes for rent; that it ſhall be lawful for all defen- 
* dants in replevin to avow or make conuſance generally, that the 
d! plaintiff in replevin, or other tenant of the lands, whereupon ſuch di- 
hat ſtreſs was made, enjoyed the ſame under a demiſe, &c, but in the 
ale preſent caſe, the plaintiff is a ſtranger, and never enjoyed the lands. 


Curia: The ſtatute is in the disjunctive, or other tenant, &c. 
and Harris was other tenant, and enjoyed the lands, 


Hewitt: This plea of nil habuit in tenementis, &c, in debt or co- 
venant for rent upon a leaſe by deed poll, is good, and there is no 
4 doubt 


md occupation, landlords were continually nonſuited, by the tenants 


— ———_ 
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doubt but that the tenant might controvert the leſſor's title; and 
if he had no title, the diſtreſs for rent could not be juſtiſied or ſup- 
ported, for he ought not to have the rent, which in truth belonged 
to another perſon ; the ſtatute was made to remedy difficulties in 
making avowries and conuſances, but not to alter the law ſo much 
as to give a man a title to rent when he had none. By Coke Lit. ſer, 
58.& 47. b. there muſt be guid pro quo, and if the leſſor had no- 
thing, he could give nothing; the ſtatute could not intend to ſtrip 
the tenant of his defence from being liable to pay the rent twice. 


In the caſe of Niſſen and Field, Skin. 624. at Guilaball, in debt 
for rent upon a demiſe for years the defendant pleads t habuit in 
tenementis; the plaintiff replies that he had a good and ſufficient 
eſtate to make the demiſe to the defendant modo & forma, &c. 


ſcilicet, that he was ſeiſed in his demeſne as of fee; upon which 


iſſue is joined; and upon evidence it was objected that he ought 
to ſhew an eſtate in fee; ſed non allocatur; for the iſſue is joined 
upon the good and ſufficient eſtate to make the demiſe; and any 
eſtate is ſufficient for this purpoſe, out of which the eſtate demiſed 
is derived; and all added after the ſcilicet is but form; but if he 
had not ſaid, that he had a good and ſufficient eſtate, but only had 
ſaid that he was ſeiſed in his demeſne as of fee, then he had been 
reſtrained to prove ſuch eſtate, Per Holt Chief Juſtice. - 


The caſe of Newſome againſt Dugdale, Mich. 30 Geo. 8. N, R. 
T argued; it was in replevin, and the avowry was like this; the 
plaintiff pleaded in bar that the defendant took the cattle de injuria 


ſua propria, &c. and that he had not any thing in the lands 


whereby he could make the demiſe mentioned in the avowry ; the 
defendant replied that he had a good and ſufficient eſtate to make 
the demiſe to the plaintiff medo & forma, &c. ſcilicet, that he was 
ſeiſed in his demeſne as of fee, exactly as in the caſe in Sn, 624. 
before mentioned; the plaintiff demurred to the replication, and 
ſhewed for cauſe, that it ſhews no certain title in the defzndant at 
the time of the demiſe; but the court held it ſufficient, and there 
was judgment for the avowant ; the court did not determine upon 
the avowry, or replication, but ſaid they thought them both good, 
and therefore whether ui habuit, &c. was He or ill, gudcungue 
vid data, the avowant muſt have judgment; this caſe ſhews thata 


general replication quod babuit, &c. like the caſe in Skin, 624. 
is good; but I own they did not determine whether nil babuit, &c. 


was a good plea in this caſe, 


Chief Juſtice: Surely, either the plea was good, and the repli- 
cation ill, or the plea was bad and the replication good in that cale, 


Hewitt, 
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Hewitt, The ne queſtion was, whether the replication was 
good or not; and the fat. 11 Geo. 2. was not mentioned. Upon 
the whole, if the leſſee cannot have this * and the leſſor had 
not title at the time of the demiſe, the leſſee may be liable to pay 
the rent twice over. 


Lord Chief Juſtice. This is a new and important caſe ; and be- 
fore we give judgment, we muſt well conſider this ſtatute of 
11 Geo. 2. and take care that the landlord may have every advantage 
which is thereby given to him, and that the tenant alſo may have 
every advantage of pleading which he had at law, if it be not taken 
from him by the ſtatute. 


It is admitted on both ſides, that vil habuit in tenementis in debt 
or covenant for rent upon a leaſe (not by deed indented) is a good 
plea; if the landlord has no title to demiſe, the tenant hath not 
quid pro quo, and muſt pay the rent to the true owner of the 
land; is it juſt that I ſhall be bound to pay the rent twice over? it 
is no anſwer to ſay, I can recover my money back again; and un- 
juſt to compel a man to pay money which is not due; if the leaſe 
be by indenture the leſſee is concluded, and his mouth is ſtopped to 
fay the leſſor nil baburt, & c. Eſtopples are not much favoured in 
the law, becauſe they go through juſt and unjuſt caſes. Why did 
the legiſlature confine this matter to an avowry upon a diſtreſs for 
rent, and not extend it to debt and covenant upon a leaſe (not 


common law in one caſe, and not in the other, which is not ſo 
much as hinted at in the ſtatute? it ſays the avowant may avow as 
before is mentioned ; does it follow that if the tenant by his plea in 
bar calls upon the lord to ſet out his title, that he is not ſtill obliged 
to ſet it out in his replication ? 


It is objected that the plaintiff ſhall not call upon the landlord 
to ſet out that matter in his replication, which the ſtatute ſays he 
need not do in his avowry for rent diſtrained; before this ſtatute, if 


Yet, 227. 3 Lev. 193. Skin. 624. and upon that iſſue a verdict 
had been, it would have been a good replication, though perhaps 
bad upon a demurrer; the ſtatute having varied the avowry in a 
diſtreſs for rent, why may not the court introduce a new way of 
pleading in reply? At common law nil babuit, &c. would have 
been a bad plea to an avowry, becauſe it had ſet out the title before, 
but good in debt and covenant for rent (on a leaſe not indented) 
and I think it ought to be held good in the preſent caſe ſince the 
ſtatute, and that the general replication quod habuit, Cc. ſhould be 
held good alſo. If 1 am right, we mult adopt this new plea and 
replication ; as to the caſe of an aſſumpſit for the uſe and occupa- 
PART II. Kkk tion, 


indegted) for rent? Did they intend to overturn juſtice, and the /* 


the landlord had replied quod babuit, &c. as in Cro. Fac. 312. 
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Fer totam curiam, judgment was given for the defendant, 


tion, I lay that out of this caſe, it being upon a mere perſonal con. 
tract, and not like a demiſe which paſſes an intereſt in land; upon 
the whole I think the plea is good, and that the ſtatute has not de. 
prived the leſſee of his right at common law, of calling upon the 
Jandlord to ſhew his title and power to demiſe. | 


Clive Juſtice: I am ſtill of opinion that 7 habuit, Sc. is a bad 
plea in this caſe, and that the tenant is eſſopped by the ſtatute, to 
call upon the landlord to ſhew his title 4n reply. | 


Bathurſt Juſtice : Before I heard my Lord Chief Juſtice give 
his opinion, I was clear this is a bad plea; and I am ſtill of the 
ſame opinion as at preſent adviſed ; but it will be proper to take 
further time to conſider, as it is a matter of great conſequence. 


This ſtatute was made for the advantage of landlords; but if this 
be a 200d plea, and the general replication quod babuit, Sc. be 
good, ihe iſſue will be too large, and the landlord may be turned 
about by any little flaw, and it would have been better for him that 
this clauſe had not heen in the ſtatute; for before the ſtatute the 
iſſue upon title turned upon a ſingle point of fact, but by intro- 


-ducing this manner of pleading, every fact in the landlord's title 


will be in iſſue, which will put him under infinite difficulties, which 
I think the ſtatute was made to prevent. 


Gould Juſtice : I admire the principle my Lord founds his opinion 
upon, but muſt own I am of opinion with my brothers Cl:ve and 
Bathurſt; this ſtatute was not calculated for demiſes by deed, but 
aimed at other demiſes; enjoyment was the matter in the contem- 
plation of the makers of this ſtatute ; it meant that a landlord in 
caſes of diſtreſs for rent where there has been an enjoyment {hall 
not, in rephwvin, be obliged to ſet out his title in his pleadings, 
though they ſhould go on as far as a ſurrebutter, &c. &c. pleadings 
from the beginning to the end in one cauſe mult be upon one and 
the ſame thing, and if this plea was to be admitted good, it would 


overthrow the ſtatute ; perhaps there may be one caſe in loo 


where a tenant may have taken a farm upon a bad title; but in an- 
ſwer to that, he may recover his rent back again and damages; if 
a man ſells, affirming he has a good title, if he has not, the buyer 
may recover his purchaſe money back again. It is objected by my 
Lord Chief Juſtice, why has not the ſtatute taken away this plea in 
debt and covenant for rent; the anſwer is, they are grounded on 
deeds; but this ſtatute relates to parol leaſes, or leaſes in writing 
not by deed. After time taken to conſider, the Lord Chief Juſtice 
altered his opinion, and agreed with the other three Judges, ut au- 
divi, that this plea of nil habuit, &c. in this caſe was bad; and 


William 
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williarn Stevens of the demiſe of Mary Coſtard alias 
Bigg verſus Sarah Winning widow, Sarah Coſtard 
widow, Henry Stevens, Eſq; Timothy Pearſe and 
Francis Steele. C. B. 


' the plaintiff, ſubject to the opinion of the court upon the fol- 
lowing caſe. | 


E JECTMENT of lands in Bradfieldin Beriſtire; verdict for 


ames Ceftard being ſeiſed in fee of the lands in queſtion, by leaſe whether a 
and releaſe of the 40% and 5th of April 1721. in conſideration of a tenant in tail 
marriage to be had between him and Sarah and of 300 J. e com- 
her portion, ſettled the ſame to the uſe of himſelf for life, remain- der, can, be- 
der to his intended wife for life, remainder to the heirs of the body een the 
of ©, his wife by the ſaid James to be begotten, remainder to the gte _ 
lid Jam in fee: the marriage took effect, and they had iſſue conviftion,bar 
James tic an, and a daughter Sarah, now Sarah Winning, one of — tail by a 
the defendants. James Coftard the father by will of the 1oth ot a 
June 1731. deviſed the premiſſes to his ſon James C. after the death 
of Sarab his mother, and died in April 1739. James C. the ſon, 
16th of July 1750. married Sarab Higgs, now Sarab Coftard, 


another of the defendants. 


James Caſtard the ſon, on the 16th of September 17 52. (his wife 
now living) married the leſſor of the plaintiff Mary Coftard alias 
Bigg, and hath iſſue by her a natural ſon about two years old. 


That by leaſe and releaſe of the 117h and 12th of June 1753. 
reciting that James C. the ſon had married Mary Bigg when he had 
another wife living, that the ſaid James being conſcious of the in- 
jury he had done to the ſaid Mary, in conſideration of the ſaid in- 
Jury, and of 1001. paid to him by #Zdward Bigg her father, he the 
laid James C. the ſon conveyed the premiſſes to the uſe of himſelf 
for life, remainder to the leſſor of the plaintiff for life, remainder to 
the uſe of ſuch child or children of the body of the leſſor of the 
plaintiff begotten or to be begotten, by the ſaid James C. remainder 
to himſelf in fee. 


On the 23d of April Fames Caſtard the ſon murdered his mother 
who was tenant for life of the premiſſes, and before he entred into 
the lands, Fames C. by deed of the 24th of June 1762. between 
himſelf of the firſt part, the leſſor of the plaintiff of the ſecond part, 
and Ann Bigg her mother, (adminiſtratrix of Edward Bigg her fa- 
ther) of the third part, reciting the ſaid deed of the 114% and 127 

of 
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of June 1753, it is witneſſed, that for docking the eſtate- tail, and 
for making the ſaid laſt deed good, he the ſaid James C. covenanted 
to levy a fine of the premiſſes ſur conuſance de droit come ces, Ge 
to the ſaid Ann Bigg with procſamations, to the uſe of himſelf for 
life, remainder to the leſſor of the plaintiff for life, remainder to 
James Cyſtard the reputed ſon of the ſaid Fame, C. the conuſor b 

the ſaid Mary Higg the leſſor of the plaintiff, remainder to his * 
right heirs in fee. In Frinity term 1762. the fine was levied ac. 
cordingly, and afterwards James Ceftard the conuſor was convicted 
of the murder of his mother at Oxford aſſizes. 


The defendant Henry Stephens is lord of the manor, Sarah Cefar 
is the widow of the conuſor, Timothy Pearce and Francis Steele are 
tenants in Nee of the premiſſes, and Sarah Whinning is ſiſiet 
and heir of the conuſor, and heir in tail under her father's mar- 
Tiage ſettlement in 1721. and has made an actual entry into the pre- 
miſſes; that the leſſor of the plaintiff had no notice of the marriage 
of the ſaid James Coiard to the defendant Sarab previous to her own 


marriage with him. 


The queſtion was, whether a tenant in tail having committed 
murder, can afterwards, before conviction, levy a fine and ber the 
next heir in tail, his ſiſter ; and if he cannot, the judgment of the 
court muſt be with the defendants. 


1. It was argued for the plaintiff, that the eſtate- tail was extint 
by the fine, as much as if tenant in tail were dead without iſſue, 
becauſe two fees expectant one upon another cannot ſubſiſt in the 


| ſame perſon. 2. Becauſe by the 32 H.8. c. 36. the fine is de. 


clared to be a bar, and a diſcharge of the eſtate-tail. 3. Becauſe 
the fat. Meſim. 2. having made eſtates- tail a kind of particular eſtate, 
they are (the protection of the ſtatute being gone by the fine) like al 
other particular eſtates, ſubject to merger and extinguiſhment when 
united with the abſolute fee. Symond v. Cudmore, 1 Salk. 338. it 
was admitted that if tenant in tail makes a leaſe for years, and is 
attainted, the King ſhall avoid the leaſe where he is intereſted ; but 
where the King is not intereſted, as here he is not, all the facts (as 
was ſaid) done by a felon murderer, tenant in tail, between the 
ſtroke and the attainder, are valid to convey. 


On the other ſide for the defendants it was objected, that the 
operation of the fine veſted a fee in the conuſor which inſtantly be- 
came forfeited. To this it was anſwered by Gould juſtice, that the 
deed to lead the uſes of the fine is to be conſidered as part of t 
fine itſelf, and that in deeds of uſes, the intention of the parties mult 


always govern ; that here the intention of the parties is clear, * 
ä 2 


3 
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| fee ſhould not veſt in the conuſor ; and that ſuch intention ſhall 
repel the preſumption of law, The court inclined to give judgment 
{xr the plaintiff, but a ſecond argument being deſired, there was an 
\}erius conciliumz but I never heard this caſe was argued again. 


Hope verſus Colman, Eſq; C. B. Hilary 4 Geo. 3. 
Rolls 401, 402. 


KL LE N Hope brought a writ of annuity againſt Philips Colman Hevt for an 


and declared againſt him of a plea that he render to her 40 /. 
which are in arrear to her of a certain annuity or yearly rent of 4o/. 
and which the ſaid Philips owes to her, and unjuſtly detains, Cc. 


annuity grant- 
ed by defend- 
ant to plain- 
tiff in con- 


nd whereupon the ſaid Ellen by M. B. her attorney complains, that ficeration of 


whereas the ſaid Philips on the 61h of May 1748. at Mington in 


faithful ſer- 
vice for ber 


Middl:Jex, by his deed poll (which the ſaid Ellen brings here into life. 


court ſealed, &c.) forthe better ſupport, proviſion and maintenance of 
the ſaid Ellen, then a faithful ſervant of him the ſaid Philips, and 
for other good cauſes and conſiderations, &c, did for himſelf, his 
heirs, executors and adminiſtrators, grant to the ſaid Ellen one an- 
nuity or yearly payment of forty pounds, clear of all taxes, charges 
and deductions whatſoever; to have, hold, perceive, take and enjoy 
the faid annuity of 40/. to the ſaid Ellen or her aſſigns, from the 
29th day of September then next, during the term of her life, to be 
paid at the manſion-houſe of the ſaid Philips in [pfroich, by quar- 
terly payments, vi on the 25 of December, the 25th of March, 
the 24th of Jure, and the 29th of September, by equal portions ; the 
frlt payment to be made on the 2576 of December then next, and 
irom thenceforth to continue and yearly to be paid to her durin 

her life, upon the days and at the place aforeſaid, as by the ſaid deed 
poll (among other things) appear. By virtue whereof the ſaid 
Ellen, then and there became, and was ſeiſed of the ſaid annuity 
or yearly rent of 40 l in ber demeſne us of freehold, viz. for the term 
6 her life; and the ſaid Elen in fact ſays, that 4 J. of the ſaid an- 
puity cr annual rent for one year ended on the 5th day of April 
1702, according to the ſtile or computation of time now uſed in 
this realm, on that day became and were due and in arrear from 
the leid Pailips to the ſaid Ellen, and till are unpaid and in arrear 
to her, whereby an action hath accrued to her to demand and have 
of the ſaid J Lilips the ſaid 40 J. yet the ſaid Phils (although often 
requeſted) hath not yet rendered or paid to the faid ln the ſaid 
/ of th: yearly rent aforeſaid, but hath with-held the ſame, and 
hath hitherto altogether refuſed, and fill refuſes to render or pay 
me lame to the faid Een, whereupon ſhe ſays that ſhe is injured, 


ang bath ſuffered damage to the value of 20%. and therefore ſhe 
brings ſuit, Ec. 


Pak II. Lu And 
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Plea. And the defendant by L. K. his attorney, comes and defends the 
Oyer of tte Wrong and injury, when, Fc. and prays yer of the ſaid deed poll, 
cced, and it is read to him in theſe words, (to wit) To all people to whom 


theſe preſents ſhall come, Philips Colman, of, &c. Eſq; ſendeth 
greeting (ſo fets out the grant, habendum, and times and place of 
payment of the annuity as in the declaration; and then goes on and 
ſets out the reſt of the deed as follows) ſubject nevertheleſs to de. 
Defendant termination as herein after is mentioned; and the ſaid Philips Colman 
coverants to for himſelf, his heirs, executors and adminiſtrators, doth hereby co- 
. venant, promiſe and agree to and with the ſaid Ellen Hope, her ex. 
ſame be per- ecutors, adminiſtrators and afligns, that he the ſaid Philips Colman, 
ſonally de- his heirs, executors, adminiſtrators, or aſſigns, ſhall and will yeuly 
phimif). and every year from the faid 29th day of September next, during 
the natural life of the ſaid Ellen, well and truly ſatisfy and pay, or 
cauſe to be fatisfied and paid unto the ſaid Ellen Hope or her af. 
ons, the ſaid annuity or yearly payment of forty pounds, without 
any deduction whatſoever, upon the days and at the place aforeſaid 
(F the ſame be perſenally demanded by the ſaid Ellen Hepe) according 
to the purport, true intent and meaning of theſe preſents; proyi- 
Proviſo that i ded nevettheleſs, and it is the true intent and meaning of thele pre- 
the grantee ſents, and of the parties hereunto, that if the ſaid Ellen Hope (hall 
— and do intermarry with any perſon whomſoever in the life-time | 
ceaſe, and the the ſaid Philips Colman, without his approbation and conſent in wri- 
deed ſhall ting firſt had and obtained, that then and immediately upon her in- 
thereupon be 1 1 hag : 
woid. " termarriage without ſuch conſent as aforeſaid, the faid annuity here- 
| by given and granted ſhall abſolutely ceaſe and determine, and the 
ſaid Philips Colman, his heirs, executors, adminiſtrators or afſigns, 
ſhall be no longer ſubject or liable to the payment thereof, but this 
preſent deed, and every clauſe, matter and thing herein contained, 
ſhall from thenceforth be utterly void and of none effect; (any thing 
herein contained tothe contrary notwithſtanding); in witneſs where- 
of the ſaid Philips Colman hath hereunto ſet his hand and ſeal the 
btb day of May in the year of our Lord 1748. which being read and 
heard, the ſaid Philips ſays that the ſaid Ellen ought not to haue 
Proteſtando or maintain her ſaid action againſt him, becauſe proteſting that he 
th+rdefendant the ſaid Philips on the ſaid 54 day of April in the year of our Lord 
was always 1-63. aforeſaid, and continually from thenceforth hitherto was ready 
—. 4. and willing to have paid to the ſaid Ellen the ſaid annuity of 40“ 
above demanded, if the ſame had been perſonally demanded by the 
ſaid Ellen, according to the true intent and meaning of the faid deed 
For plea ſoys poll, for plea in this behalf the ſaid Philits ſays, that the ſaid Elen 
that the plain- did not on the ſaid 57h day of Atril in the ſaid year 1763. or on any 
tiff dia not other of the days herein beforementioned, whereon the ſame an- 
— ne nuity, or any part thereof, is made payable as aforeſaid, perſonally 
puity at the demand, nor hath at any time ſince all or any of the ſaid ſeveral 
5 reſpective days perſonally demanded the ſaid annuity of 400 


above ſuppoſed to be due, in arrear and unpaid to her as aforeſaid, 
of 
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or any part thereof, at the ſaid manſion-houſe of him the ſaid Phi- 

lits, firvate in ich aforeſaid, according to the true intent and 

meaning of the ſaid deed poll, that is to ſay, at Mington aforeſaid 

in the ſaid county of Mrzddle/-x ; and this he is ready to verify; 

wherefore he prays judgment if the ſaid Ellen ought to have or 

maintain her ſaid action thereof againſt him, Fc. And the ſaid 1 
Philips for further plea by leave of the court, &c. ſays that the ſaid tharthe plain- 
Elln ought not to have or maintain her ſaid action againſt him, — — 


becauſe proteſting that the ſaid Philips on the ſaid 57h day of Apri/ 


annuity per- 


1763. and continualiy from thenceforth hitherto, was ready and fonally of the 
willing to have paid to the ſaid Ellen the ſaid annuity of 40 J. above defendant, 


demanded, if the fame had been perfonally demanded by the ſaid 
Ellen, according to the true intent and meaning of the ſaid deed 
poll, for plea in this behalf the faid Philips ſays, that the ſaid Ellen 
did not on the faid 57h day of April 1763. or on any other of the 
days herein before mentioned, whereon the ſaid annuity, or any 
part thereof, is made payable as aforefaid, perſonally demand, nor 
hath at any time ſince all or any of the faid ſeveral and reſpective 
days perſonally demanded the ſaid annuity of forty pounds, above 
ſuppoſed to be due, in arrear and unpaid to her as aforeſaid, or any 
art thereof, according to the true intent and meaning of the ſaid 
deed poll, that is to ſay, at Mington aforeſaid in the ſaid county of 


| Middleſex ; and this he ready to verify, wherefore he prays judg- 


ment if the ſaid Ellen ought to have or maintain her ſaid action 
thereof againſt him, &c, | 


The plaintiff demurred generally to each of the defendant's pleas, 
and he joined in demurrer, 


Upon the argument of this caſe it was objected for the plaintiff, 
that the demand of the annuity is not traverſable, in this action, that 
the plaintiff has in her declaration fer out the grant of the annuity, 
and how and when it is payable, and that the ſame is in arrear; that 
this is ſubſtantive matter, and ſufficient to ſhew the plaintiff's right 
to this act on; that the covenant to pay the annuity, (if the ſame be 
perſonally demanded by the plaintiff) which is in a parentheſis, is 
Ciltin&t from, and independent upon the grant, and extends no far- 
ther than the covenant itſelf; but perhaps, if an action of covenant 
had been brought, it might have been neceſſary for the plaintiff to 
have made a perſonal demand in that caſe; the grant is clear and 
certain, and there are no words in it that want any explanation by 
the words of the covenant. 


1, For the defendant it was ſaid that the whole deed now was 
before the court, and ought to be taken together, and the perſonal 
demand to be coupled with the grant. 2. That in the declaration 
ts laid, that by virtue of the grant, the plaintiff became and was 

ſeiſed 
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ſeiſed of the annuity in her demeſne as of freehold, which is ill, this 
being a grant of a mere perſonal thing, and not a rent iſſuing out of 


land, 


Per totam curiam, 1. The grant is ſubſtantive, and ſo is the co. 
venant ſubſtantive, and the demand in this action is not traverſable, 
whatever it might have been if an action had been brought upon the 
covenant; but we think it would not be traverſable in that caſe, 
as it is contained in a parentheſis in the deed. 2. As to the man- 
ner of pleading in the declaration, that the plaintiff was ſeiſed of the 
annuity in her demeſne, &c. that is mere matter of form, and this 
being upon a general demurrer, it is helped by the fat. 4 & 5. of 
Queen Anne. 


There was an inſinuation thrown out by the defendant's counſel 
that this deed was made and obtained upon an immoral conſidera- 
tion, but the court ſaid no ſuch matter appeared to them ; and gave 
judgment for the plaintiff. 


Recks verſus Groneman. C. B. 


What ia a2 H E affidavit to hold to bail was made by the plaintiff in theſe 
ee 3 words, (vig.) Thomas Recks (of ſuch a place) merchant, 
bail, and what ute oath that Jedocus Groneman of the ſ.me place muſician, in 
is uot ſuch. juſtly indebted to this deponent in the ſum of twelve pounds ſixteen 
ſhillings and eight pence for meat, drink and lodging, and other ne- 
ceſſaries found and provided by this deponent for the ſaid Jodzus 


Groneman. 


I objected that this was no cath of the debt, it being {ſ.id that the 
defendant in juſtly indebted, inſtead of zs juſtly indebted ; upon 
ſhewing cauſe for the plaintiff why a common appearance ſhould 
not be entred; ſerjeant Burland laid, that it was a mere flip of 
the clerk in a ſingle letter, and offered a ſupplemental affidavit to 


the court to make it good, 


For the defendant it was inſiſted it ought not now to be recei- 
ved, for if the firſt was no affidavit, the arreſt was illegal by the 
gat. 12 Geo, 1. for preventing frivolous and vexatious arreſts, and 
that this was no affidavit, as no perjury could be aſſigned upon 
it; and if the arteſt was illegal, no ſubſequent act could make 


it legal. 


Lord Chief Juſtice Pratt, and Bathurſt Juſtice, at firſt, were in- 


clined to receive the ſupplemental affidavit to make the arreſt py 
ut 


— 
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but Clive and Gould juſtices, were clearly of a contrary opinion; 
and faid, as the firſt was no oath at all, it could not be made good 
by any ſupplemental affidavit, The court being divided, the rule 
was enlarged till a future day, when the matter was ſtirred again. 
And ſerjeant Burland cited ſeveral caſes to ſhew that ſupplemental 
affidavits had frequently been received in like caſes in this court, 
both in the treaſary, and at the Judges chambers; that where ex- 
ccutors or adminiſtrators had made affidavit of a debt due to their 
teſtator or inteſtate (as it appeared by the books, Fc. without 
lying as the aſfidavit- man verily believed, (which is always neceſ- 
ary) thoſe words, as be verily believed, had often been ſupplied with 
leave of the court after the arreſt, 


In anſwer to which I took this difference, that in the caſes cited, 
there was ſome poſitive oath upon which a perjury might be aſ- 
fyned, viz. as appeared by the books, &c. but in the preſent caſe 
there is no oath at all. 2dly, That the court of King's Bench never 
did admit any ſupplemental affidavit whatever, nor would ever go 
out of the firſt afidavit to hold to bail fince the „at. 12 Geo. 1. and 
have always held, if at be inſufficient, it can never be made good 
by any affidavit after the arreſt, 2 rg. 1157. Heathcote v. Gefen is 
directly in point. Alſo the caſe of Hufſ'y v. Baſtarville in B. R. 
about ſeven years ago, Mr. Nires there moved that the defendant 
might be diſcharged upon common bail, there being no affidavit to 
bold to bail filed with the proper officer when the writ was ſued 
out Mr. Gould for the plaintiff ſhewed cauſe, and produced an af- 
fidavit of the debt proved to be actually made and ſworn before the 
writ was ſued out. but the clerk, when he took out the writ, had 
forgotten to file it /hen; and the court diſcharged the defendant 
from the arreſt on filing common bail, becauſe the affidavit of the 
cebt ought to have been filed with the proper officer before, or at 
the ſame time the writ was ſued out; allo the caſe of Nichols v. 
Dailyhunty, 1 Barnes 77. One convicted of felony made affidavit 
ol the debt to hold to bail; this court held it was not to be re- 


ceived, and was as if no affidavit, and refuſed to receive a ſupple- 
mental one. 


It was alſo inſiſted that treſpaſs and falſe impriſonment would lay 
in this caſe for the defendant againſt the plaintiff and the filazer, or 
either of them, though it would not lie againſt the ſheriff, who 
might juſtify under the writ which was indorſed to hold to bail by 
the filazer, and that any affidavit of the debt now to be made could 


* in point of law make the arreſt lawful, as to the plaintiff or the 
er. 


PART II. M m m Lord 


. — 
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Lord Chief Juſtice Pratt: I own, that upon the firſt debate of 
this matter, I was inclined to receive a ſupplemental affidavit to 
make this good, which is nothing more than a mere ſlip of the pen 
in a ſingle letter; when J conſider it again upon what has been 
further ſaid, it appears to be a matter of great conſequence in 2 
point of liberty upon a ſtatute made in favour of the liberty of the 
ſubject, which in effect ſays, that no man for the future ſhall be 
arreſted before ſuch affidavit of the debt be made and filed with the 
proper officer; now it is certain this is no affidavit, becauſe a per- 
jury cannot be aſſigned upon it, therefore this is an arreſt contrary to 
law; and ſhall this court (or can it) make hat lawful, which the 


. law ſays is unlawful; ] do not find this court has ever gone ſo far as 


to admit a ſupplemental affidavit, where the firſt amounted to no 
oath at all, but has only ſupplied ſmall defects in affidavits which have 
not been quite full enough; as in the caſes cited of executors and 
adminiſtrators, and which the King's Bench has never come into; 
and therefore I have changed my opinion, and agree with my 
brothers Clive and Gould, that the rule muſt be abſolute for a com- 
mon appearance. C ive and Gould juſtices were ſtill of the ſame 
opinion as at firſt, and thought that an action for falſe impriſonment 
would lie againſt the plaintiff or the filazer; but Bathurſt Juſtice 
was of opinion it would not lie; as to the matter of a common ap- 
pearance he ſeemed to agree with the reſt of the court; and the 


rule was made abſolute for a common appearance. 


— — — 
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gwithin and his wife ver/us Vineent and his wife. 


1d Swichin and his wife ver/us Vincent only. C. B. 
d; 
L WO actions for words, and two declarations, each con- 1% adio 


taining fix counts; in the firſt cauſe the words were laid by a man and 


Vincent himſelf. It was moved for the defendants, that 5 hn wife. . . 
theſe two actions might be reduced or conſolidated into one; be- and the othen | 
cauſe (as was ſaid) both required the ſame pleas; that the huſband —_ Es 
and wife were one perſon in law in civil ſuits, and the huſband was nao — 
liable to pay all the damages, both for his own and his wife's conſolidated. 
lander, and it would ſave expence to the parties. But per curiam, 

This cannot be done, for it would be error to join the wife in a de- 
caration for words ſpoken by the huſband only ; and the declara- 
tion would be ill, either upon a demurrer, or in arreſt of judgment; 


lo the motion was refuſed. 


Br: tt at the {uit of Wadham. C. B. 


Motion was made for an attachment for non-payment of Afidavie of 
8/. 8s. coſts, according to a rule upon the plaintiff for that fervice - p 
purpoſe and the prothonotary's allocatur ; upon an affidavit that on —_— > 
ir about the gth day of February laſt he ſerved the rule with the colis ard « 
alcatur, and demanded the coſts of the plaintiff, who refuſed to 1 
pay the ſame, Per curiam, The affidavit is inſufficient, for the * 
words on or about leave the day of the ſervice and demand uncer- day. is inſuffi- 
tan; and it might be upon a Sunday for any thing that appears to 
the contrary, which is dies non juridicus ; ſo you muſt mend the 
amdavit, for there is no rule to ſhew cauſe in this caſe, but an at- 


2 
tachment goes at once if the affidavit be ſufficient. 


Goldſmith 


. 


— 
; to be ſpoken by the wife of Vincent, in the latter, by his wife, one Fd 
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Gold{mith ver/us Baynard, C. B. 


— CT IO N upon the caſe upon ſeveral promiſes, tothe plaintiffs 
damage of forty pounds. | 
Plea of privi- And the defendant by E. D. his attorney comes and defends the 


legefor a both wrong and injury, &c. and ſays, that this court here ought not to 
= gn take, nor will take cogniſance of the ſaid plea, becauſe he ſays that 
he the defendant, long before the ſuing forth of the original writ of 
the plaintiff, and at the time of ſuing forth the ſame was, and from 
thence hitherto hath been, and ſtill is, one of the clerks of Cb 
tian Zincke, Eſq; one of the fix clerks of the high court of Chan- 
cery of our Lord the King (the ſaid court then being, and ill 
held at Weftminſfter in the county of Middleſex), and that he doth 
ſerve and intends to ſerve our Lord the King and his people as ſuch 
clerk of the ſaid Chri/tian Zincke, one of the fix clerks of the high 
court of Chancery of our ſaid Lord the now King, to wit, in the 
ſaid high court of Chancery; and the faid defendant further ſays, 
that as well for the royal dignity of our Lord the now King and his 
progenitors, heretofore Kings of England, trom an antient cuſtom in 
the ſaid high court of Chancery of our ſaid Lord the now King and 
his progenitors aforeſaid, time out of mind obtained, and hitherto 
allowed and approved of, the Chancellor of England, or Keeper 
of the great ſeal of England for the time being, and other officers, 
clerks and miniſters of the ſame court of Chancery in their own 
erſons, and in their men ſervants, lands, tenements, eſtates, goods 
and chattels, ought to be free and quieted, as antiently they uſed to 
be; and the defendant as ſuch clerk of the ſaid CH Zi 
now ought to be free and quieted, according to the privilege and 
liberties of the ſaid court of Chancery time immemorially uſed, and 
ought not by any means to be arreſted, impleaded or impriſoned, or 
drawn or compelled to appear or anſwer before any of our Lord the 
King's juſtices, officers or ſecular miniſters whomloever, except bi- 
fore the Chancellor of Eng/and, or keeper of the great ſeal of Enz- 
land for the time being, upon any pleas, plaints, treſpaſſes or ce- 
mands whatſoever which do not touch the King's perſon, (pleas of 
freehold, felonies and appeals only excepted) elſewhere than in the 
ſaid high court of Chancery, whereby they might be withdrawn 
from the ſaid high court of Chancery of cur ſaid Lord the King 
againſt their will, contrary to what they formerly uſed to be; an 
this the defendant is ready to verify; wherefore he prays judgment 
if he ought to be compelled to anſwer to the plaintiff in the ſaid 
plea here in court, Cc. J. Burland. 


And 


— * 
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And the plaintiff ſays, that for any thing by the defendant above Replication. 
in pleading alledged this court here may and ought to take cogni- as . 
zance of the ſaid plea againſt the defendant, becauſe proteſting that out of priſon 
the ſ id plea of the defendant by him above pleaded, and the matter on the inſol. 
therein contained, are inſufficient in law, and that the plaintiff has = prey 
no occaſion, nor is bound by the law of the land to make any anſwer ſigned his of. 
thereto; for replication in this behalf the plaintiff ſays, that the = og the 
defendant having been a priſoner for debt in actual cuſtody — 15 
of the gaol or priſon of the King's Bench on the 2 5 day of Cee 
ner in the year of our Lord 1760. and ſo continuing and being 
long before the ſuing out of the ſaid original writ of the plaintiff 
z2:inſt him, to wit, on the 15% day of Jah in the year of our Lord 
1761. in conformity to a certain act of parliament, made in the par- 
liament of our Sovereign Lord the preſent King, at a ſeſſions there- 
of, holden at Meſtminſier in the county of Midileſex, in the firſt 
rear of his reign, intitled, An act for the relief of inſolvent debtcrs 
at the general quarter-ſeſſions of the peace, holden at Gπνͥ rd in 
the county of &rry in and for the ſame county, before Sir Autlony 
Thomas / bdey, Baronet, George Onſlow, and Jebn Evelyn Eſquires, 
and others their fellows, then juſtices of our ſaid Lord the preſent 
King, aſſigned to keep the peace, and to hear and determine di- 
vers felonies, treſpaſſes, and other miſdemeanors committed in the 
ſame county, made and delivered into the ſaid court of general 
quarter-ſefſions, ſo held as aforeſaid, a certain ſchedule ſublcribed 
by the ſaid defendant of all the eſtate and effects whatſoever of him 
the ſaid defendant, excepting his wearing apparel, bedding for him- 
ſelf and family, working tools and implements for his occupation 
and caliing, and thoſe in the whole not exceeding the value of ten 
pounds; and amongſt other the eſtate and effects of the ſaid defen- 
dant, a certain ſeat or office of the defendant in a certain office be- 
longing to the high court of Chancery, called the fix clerks office, 
to which ſcat or office the defendant was then intitled as one of 
the clerks of the ſaid Chriſtian Zincke in the ſaid plea named, fo 
being one of the ſix clerks of the high court of Chancery; and the 
defendant afterwards, on the ſame day at the (aid general quarter- 
ſeſſions of the peace ſo held as aforeſaid, was duly diſcharged by 
virtue of the ſaid act of parliament as an inſolvent debtor, and then 
and there had and took the benefit of the ſaid act, by reaſon of 
which premiſſes, and by virtue of the ſaid act, the ſaid ſeat or office 
cf the defendant, and all his right, title, intereſt and benefit of, in 
and to the ſame, and all the ſaid other eſtate and effects of the de- 
tendant, (except as aforeſaid) contained and ſpecified in the ſaid 
ſchedule, then and there became and were veſted in Jobn Lawſon, 

Eſq; then clerk of the peace of the ſaid county of Surry, for the 
ends and purpoſes in the ſame act of parliament in that behalf men- 
tioned; and the plaintiff further ſays, that the defendant hath not 
at any time ſince been reſtored to the poſſeſſion and enjoyment of 
PakT II. Nnn his 
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his ſaid ſeat or office, nor hath acted or practiſed as one of the clerk; 
of the ſaid Chriſtian Zimcke as aforeſaid, at any time ſince the makin 

and delivery of the ſchedule aforeſaid, and the taking of the bene 
of the ſaid actof parliament by the defendant as aforeſaid ; by reaſon 
of which premiſſes the defendant at the time of ſuing forth of the 
ſaid original writ of the plaintiff was not, nor hath any time fince 
been intitled to the ſaid pretended privilege ; and this the plaintif 
is ready to verify; wheretore he prays judgment, and that the court 
here will take cognizance of the ſaid plea, and that the defendant 
may be compelled to anſwer further to the plaintiff in the ſaid 


plea, Sc. | | Ja. Hewitt, 
The defendant has demurred generally, and the plaintiff has 


Joined in demurrer, 


This caſe was argued twice at the bar; two queſtions were made 
1ſt, whether this office of a Goth clerk is aſſignable purſuant to the 
inſolvent debtors act of the firſt year of the King. 2d, Whether 
the defendant can be intitled to privilege, it appearing by the re- 
plication, that he has not acted or practiled fince his diſcharge and 
taking the benefit of the act. 


1, For the defendant it was ſaid, that a 6oth clerk in Chancery 
is certainly intitled to be ſued in the petit bag office, and that his 


office is not aſſignable by law, and therefore the defendant till re- 


mains a Goth clerk. That it is a mere perſonal office of truſt under 
the 6th clerk, and before any one is admitted to it he muſt ſerve 
a clerkſhip, and undergo an examination by the Maſter of the Rolls, 
and that it could not veſt in the clerk of the peace by the aſſign- 
ment of his effects under the ſtatute; that the 6th clerk is not obli- 
ged to admit the aſſignee; that it cannot be taken in execution. 
Vaugh. 181. it would not go to aſſignees under a commiſſion of 
bankrupts, nor would copyholds if they had not been mentioned in 
the flat. 13 Eliz. This office is a freehold, if the elerk of the peace 
dies, who mult it go to? what muſt become of the buſineſs of his 
office, if the aſſignee be an unfit perſon ? and a woman may be 
an aſſignee under this ſtatute. The office of clerk to the dyers 
company was determined in this court not to be aſſignable in the 
ſchedule. In the caſe of North againſt Cas, B. R. about 14 or 15 
years ago the court determined that the office of Provoſt Mar- 
ſhall-man was not aſſignable, and he muſt have leave to reſign. 
In Bacon's Abr. tit. Offices, there is a guere whether a both clerk 
can fell his office or not; Verney, Maiter of the Rolls, thought he 
could not; they have indeed ſometimes been permitted to {:1], 
but that has always been to perſons who have ſerved regular clerk- 
ſhips in the office, and have been properly qualified; the aſſiga- 


ment of the office of a Filacer would be void; this is an 
4 tru 


La 
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K xt and confidence under the 6th clerk, and cannot be aſſigned for 
; rears, becauſe then it might go to executors and adminiſtrators, 
$ "ever truſted or confided in. Yaugh. 181. 
* +, As to the ſecond queſtion; the plaintiff has only alledged that 
the defendant has not practiſed ſince his diſcharge, they have not de- 
bf "ied that be is ſtill a clerk, and conſequently intitled to privilege; 
wy the plaintiff ought to have traverſed ab/que hoc, that the defendant 
nt before the ſuing out the original writ was, and ſtill is one of the 
id clerks of Chriſtian Zincłe, one of the fix clerks of the court of Chan- 


cery; for though he has not exerciſed his office ſince the time of 
his diſcharge, that may have been by reaſon of ſickneſs, or for want 
of buſineſs in the office, for any thing that appears on this record, 
and therefore he is ſtill intitled to his privilege. 


1. For the plaintiff it was objected that the defendant's plea is 
bad, becauſe it alledges only that he is clerk to Chriſtian Zincke, 
and that he ſerves and intends to ſerve as ſuch clerk; but it does 
not alledge that he is a#/endant upon that office and duty; ſo is Bro. 


to be traverſed. 


2. It was objected that the plea is bad in another reſpect, for that 
it alledges a cuſtom for the Chancellor to be ſued before himſelf 
which is void, becauſe he cannot be ſued before himſelf. 3 Keb. 
352. Fawkner v. Annis; for theſe two reaſons a reſpondeas ouſter 
was prayed, 


Curia: This fort of plea is to be diſcouraged; we ſee the defen- 
Cant is not in actual ſervice and attendant upon the court of Chan- 
cery; the replication alledges that the defendant put this office in 
his ſchedule, and has aſſigned it; this is confeſſed by the demurrer 
and therefore the defendant is concluded to ſay he has not aſſigned 
it; this plea is a mere dilatory, and we look nicely into ſuch pleas; 
the defendant ought to have alledged that he is afually attendant 
on the office, for attendance is the ground and foundation of the 
privilege et they may net be drawn into other courts. The defen- 
Cant has ſaid in his plea that he ſerves and intends to ſerve the King 
and his people as clerk to Mr. Zincke, but a man may be ſaid to 
&rve and be a ſervant, and yet not be attendant. 


Another objection is to the cuſtom; it is bad to ſay that the 
Chancellor himſelf is to be impleaded before himſelf; it is idle, and 
contrary to the fundamental laws of all nations upon earth, for a 
man to be judge and party in his own cauſe; Lord Hobart ſays, an 
i of parliament could not make ſuch a law, 


cerje:nt 


Traverſe, pl. 27. Bro. Privilege 40. and that is the material fact 


r 
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Setjeant Mead pleaded his privilege in the court of King's Bench 

that he ought to be ſued in this court, aſter he had long retired 

from this bar; and for the reaſon that he was not attendant her: 

his privilege was diſallowed. Some of the court doubted whethe, 

this office was aſſignable or not, and thought it could only be (yr. 
rendered to the Maſter of the Rolls, who is bound to receive ſuch 
ſurrender ; they gave no abſolute opinion, whether the replication 

was good or bad; but the whole court were of opinion that the 

plea was bad for the reaſons above, and gave judgment that the ge. 
fendant ſhould anſwer over. 


>. 


N. In Hilary term 30 G. 2. B. R. one Maynard an attorney was 
arreſted on a /atitat for 270 l. and gave a bail- bond; he moved tg 
have the bail- bond given up, and that proceedings ſhcuid ſtay, for 
that he was an attorney, and ought to have the privilege of being 
ſued as an attorney by bill, and ought not to have been arreſted: 
upon ſhewing cauſe it appeared that he had left off practice, and 
was called E/; fo the court refuſed the motion, and diſallowed his 
privilege; cited per Gould Juſtice. 


Reſpondeat Ouſter. 
Heatherley on the demiſe of Worthington and Tunns- q 
| 1 dine verſus Weſton and others | | 
/ ae, Ai, gor. / rs, CB, 
Tenants in JECTMENT of lands in the county of Warwick ; verdict 5 
1 for the plaintiff, ſubject to the opinion of the court upon a ven t 
joint leaſe, ſpecial caſe of a title which was twice argued at the bar, wherein , 
ſeveral points were debated, but at laſt were narrowed and reduced 4 
to the ſingle queſtion, whether tenants in common can make a joint K 
demiſe? the leaſe in the declaration being laid to be of the joint c 
demiſe of the plaintiff's leſſors who appear to be tenants in com- 6 
mon upon the ſtate of the caſe; and after time taken to conſider, al 
The whole court were of opinion, that tenants in common cannot join a 
in making a leaſe, for their eſtates are ſeveral and diſtin, and there n 
is no privity between them, and for that reaſon, one tenant in com- 2 
mon may enfeoff another. Bro, Feoffmt. de Terre, pl. 45. in the caſe a 
of Hinxam on the demiſe of Fagg & al. v. Moon, B. R. 15 Gu. 2 d: 
this point was determined; and ſee SE. 242. Cro. Fac. 82, 166, W 
Comb. 2, 190. 1 Brownl. 39, 134. Co. Litt. 200, Jadgment for * 
the defendants, and the pr/tea delivered to them. 2 
ad 
m. 
fo 


James 


Na- 
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James Wallwyn, Eſq; verſus Richard Biſhop of Lan- 
daff, Wallwyn Cecil clerk, and John Davis clerk. 


ARE impedit of the vicarage of the church of Skenfreth in Quare impe- 
the county of Monmouth; the plaintiff in his count makes title, — 
that Hilip Cecil being ſeiſed of the advowſon of the vicarage in groſs ofichaelmas 
s of ee and right, on the 2415 of December 1706. by indenture term 1Geo. 3. 
between the ſaid Philip Cecil and Walter Cecil of the firſt part, Jobn Ron 
Tri, Eſq; and Thomas Evans, Eſq; of the ſecond part, Fobn Kyrle, | 
Eſq; and the ſaid James Walloyn (the plaintiff), of the third part 
Wiliam Powell, Eſq; William Bennet and Walter Roberts of the 
fourth part, and E/:zabeth Wallwyn ſpinſter, of the fifth part; in a ma 
conſideration of a marriage to be had between the ſaid Philips Cecil fertlement 
and El:2ab-th Walkeyn, did grant the avowſon (among other things) Philip 8 
to Ti and Evans their heirs and aſſigns, to the uſe of Philip Ce- the 24th of 
ai, Walter Cecil and William Powell, their reſpective heirs, execu- Decem. 1706. 
tors and adminiſtrators, until the marriage, and after, to the uſe of 
Philip Cecil for the term of 99 years, if he ſhould ſo long live; then 
to the uſe of the ſaid three truſtees to preſerve contingent remain- 
ders, and after his deceaſe, then to the uſe of the ſaid Jabn Kyrle | 
and Fames Ii allueyn for the term of 500 years, then to the uſe of VC: IN 
the firſt and every other ſon of the body of Phelip Cecil upon the d 
body of Eligabith Walkeyn to be begotten, and the heirs male of 
the body of ſuch firſt and every other ſon; and in default of ſuch 
ine, in caſe the ſaid Elizabeth ſhould happen to be enſient with 
child of the ſaid Phi/zp Cecil at the time of his death, then to the 
ule of the ſaid B//22beth until ſhe ſhould be delivered or ſhould 
die, whichſoever ſhould firſt happen, in truſt for ſuch child or chil- 
cen, when it would be born; and if a ſon or ſons, then from and 
after the birth of ſuch ſon or ſons, to the uſe and behoof of ſuch 
afterborn ſon or ſons, and the heirs male of his and their bodies, 
one after the other, as they ſhould be in priority of birth, and the 
teſpective heirs male of the body and bodies of ſuch after- born ſon 
and ſons, and for want of ſuch iſſue, to the uſe of all and every the 
daughters of the ſaid Plilip and Elizabeth in ſpecial tail; and for 
want of ſuch ifſue, to the uſe- of the ſaid FBilip Cecil, his heirs 
ind afligns for ever; that on the faid 24th of December 1706. the Under which 
ld marriage took effect, whereby and by force of the ſtatute for be was tenant 
transferring utes into poſſeſſion Philip Cecil became poſſeſſed of the 44 any 
«vowlon for the term of gg years determinable as above, (the re- long live. 
mander thereof belonging as above); and Philip Cecil being ſo =_ — 
polſeled of the advowſon, and the church being then full of one full of — 
ee Philips, the ſaid P/ilips Cecil afterwards, on the firſt day of Philps on 
June 1724, by deed granted the then next preſentation to John Ste- 4 , = . 


blen, in caſe” the church ſhould become vacant, during the ſaid hegranted the 


PART II. O oo term vert turn to 
John Ste- 
phens. 


— — 
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term of 99 years; by virtue whereof John Stephens was poſſeſſed of 
the advowſon for the next preſentation to the church in caſe it 
, ſhould become vacant during the ſaid term of 99 years; and bein 
—— vod ſo poſſeſſed, the church during that term became vacant by the death 
by the death of James Philips, which was the next avoidance after the ſaid grant 
of * P — to the ſaid John Stephens; whereupon John Stephens preſented to 
— re. the vicarage of the ſaid church, being vacant, William Stepbem his 
ſented W. clerk, who was thereupon admitted, inſtituted and inducted, Es. 
Stephens. and the faid Philip Cecil being fo poſſeſſed of the advowſon for the 
That Phu. remainder of the term of 99 . determinable as aforeſaid, (re. 
Cecil died tnainders as above) and the church being full of William Stepbens, 
— * Philip Cecil afterwards on the firſt day of Oteber 173 1. died fo poſ. 
ale dies Tefſed, and the ſaid Jobn Kyrle then alſo died, whereupon by fur. 
$ — 7 41 3 the 3 * — * 8 8 — 
Lintif be- fOr the remainder o e al rm of 500 year en to come, an 
be fel being ſo poſſeſſed thereof the church became vacant by the death 
poſſeſſed of of Milium Stephens, whereupon James Wallwyn preſented Richarl 
99 Reece the elder his clerk, who was thereupon admitted, inſtituted 
gooyears; and And induced in time of peace, c. and the ſaid James Malloy 
— being ſo poſſeſſed of the advowſon the church became vacant by the 
the death of reſignation of Richard Reece the elder, whereupon the ſaid James Mal 
W. Stephens, qyy7; preſented Richard Reecethe younger his clerk, who was thereupon 
— — admitted, inflituted and inducted in time of peace, & c. and the ſaid 
who reigned, James Malluyn being ſo poſſeſſed of the advowſon, the church be- 
— came vacant by the reſignation of Richard Keece the younger; where- 
N. Reece jun. upon it belonged to the ſaid James Walkeyn, to preſent a fit perſon 
who has te- to the vicarage of the church ſo vacant, and one Nobert Wheeler 
— vg clerk, uſurping upon the ſaid James Walkoyn, preſented to the vi- 
longed to him Carage of the church ſo vacant Mallcoyn Cecil the now defendant 
— - _ who = that MO — 9 3 — 
beg Wee. inducted into the ſame; and the ſaid James Malluyn being fo pol- 
er b —— ſeſſed of the advow ſon, the church became vacant by the reſignation 
— — of the ſaid Wailwyn Cecil, and yet is vacant, by reaſon thereof it 
defendant, belonged, and ſtill belongs to the ſaid James Walwyn to preſent 2 
who bas fe. fit perſon to the vicarage of the ſaid church fo being vacant ; and 
— — the ſaid Richard B. op of Landaf, Wailwyn Cecil and Jobn Dau 
vacant, and it Unjuſtly hinder him from preſenting a fit perſon to the vicarage 


belongsto of the ſaid church; whereupon the ſaid James Walluyn ſays he is 


— injured, and hath ſuſtained damage to the value of 3000. and there- 


defendants fore he brings ſuit, Se. 
hinder bim. 
All the defendants imparl from Michaelmas term 1760. till 

Imparlances. Hilary 1701. from Hilary till Eofter 1761. and from Eaſter to 
The biſhop 5 _ 5 ; leads 
claims but as Trinity ferm 1701. 1 Geo. 3. then the biſhop comes and plea 
ordinary. that heclaims nothing but as ordinary, to which the plaintiff replies 

in the common form, and prays a writ to the biſhop, which 1s 


granted by the court with ſtay of execution thereof till the plea 
3 between 


r , new . ww . A 6.54 7 
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detween the plaintiff and 
4 p the other two defendants be deter- 


The defendants Cecil and Davis . 
1761. from Michalmas till Hilary = — Michaelmas 1 
1762. and from Eafter till Trinity term 1762. 2 G ary till Baſter by the patros 
the defendant Walluyn Cecil comes and fays that wor 2. and then —— 
not to have his action againſt him becauſe he of _— ought dann. 
Cecil _— __ father of the ſaid Philip Cecil in r an te 1 — 
named, long before the making the indenture of ma laratron The patron of 
tlement, while the church was full of a clerk Jam Ph. ſet- the incum- 
then incumbent, to wit, on the gth of January in = hips, the _ plex. 
King William the 3d, William Powell 7 4 er ae 10th year of ſen, —— 
ſecuted out of the ſame King's court of Chance _ n 
or der ini pot againſt Henry Probert, Eſq; and writ of entry tee 
* (amongſt other things) of the ſaid adrawita of h P rice, the ſettlement 
the ſaid church, returnable from the day of St. Hi. the vicarage white the 
days (which is ſet forth at length in the plea) = ary in fifteen — | 
mon recovery was ſuffered the firſt day of the fa nn 
with triple voucher, when all the parties appear 7 Hilary term W. . faffer- 
* and wherein the ſaid Philip Cecil the : der aer Ii rin at the — 
further vouched Philip Cecil his fon, who vouched (int? al' 
mon vouchee, and judgment was thereupon gi over the —_— : 
of ſeiſin awarded and pon given, and a wr —rag 
Re: d and executed the ſixth day of February th it and his fon 
Je ar of King William 3, (which recovery is ſet forth at] 2 
e record thereof in the court of the Bench a ength) as by — 
_ ſo had and ſuffered as to the ſaid — 3 which reco- execurd; 
_—_ 3 2 * and Malter Cecil, their — of em. Powe 
and after the — * — thenceforth for the term of 1000 — Cecil for th 
i=, whe r looner determination of that term 0 mY — — 
'D = eu - of the faid Philip Cecil the younger in tall 1000 years, which 
op _ ſuch iſſue, to the uſe of the ſaid Phili 7 male; is prior to the 
= * y virtue of which recovery, and by Horm 7 1 — 
f *. u _ the ſaid William Powell and Walter Cecil 1 the ſta- — 3 
3 g — the making the ſaid indenture — ſtill ſabliltiog, 
r i in be gt 
: ba _0 the ſaid term of 1000 years, which term few — grols the Jeon 
ab6a; ing of the {aid indenture quinguepart! „ the ums of Sar end 
ſting and unexpired quepartite, was and ſtill is ** plaintiffby 
the ſaid advow ( P 3 and by reaſon whereof, nothin of we the ſettlement 
into the poſſeffon ch paſſed by the ſaid indenture —— hs * — 
this the ſaid Wall oy laid Fehn Kyrie and James Wall - 7 ber 
N alluyn Cecil is ready to verify; — z and 
e ſaid James Walkoyn ought to have his 5 1 


bim, Ec. 


And 


: 
\ 
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od HEE: 
The otherde- And the ſaid Jaln Davis ſays that he is parſon of the ſaid 
— ples church imparſoned in the ſame on the preſentation of the ſaid 


that he is the Malltuyn Cecil and that the ſaid James Maluwyn ought not to have 
parion 1mpar- his action againſt him, becauſe he ſays that long before the ſaid in- 
2 tide down denture quinquepartite in the declaration mentioned, and before the 
to his patron ſaid Philip Cecil in the ſaid declaration named had any ſeiſin of the 
— ſaid avowſon, one Plilip Cecil the elder, father of the ſaid Phil 
That P. Cecil Cecil abovenamed, was ſeiſed of the ſaid avowſon of the vicarage 
= 8 of the ſaid church as in groſs by itſelf as of fee and right; and 
preſeoted Ja, being ſo ſeiſed thereof preſented to the ſame, being vacant, an 
Pbiipe tothe Phils his clerk, who on that preſentation was admitted, inſtituted 
1 and inducted into the ſame church in the time of peace in time of 
eee 4 the Lord Carles the 2d, late King of England; and that after- 
before che ſet- wards and before the making of the ſaid indenture quinguepartite in 
. 4 the above declaration mentioned, to wit, on the 18th day of January 
P Cecil ſen. in the year of our Lord 1698. at the pariſh aforeſaid, by a certain 
and his indenture of bargain and ſale then and there made between the 
NE ſaid Philip Cecil the elder and Anne his wife, and the faid Phil 
Cecil the ſon Cecil the ſon, in the ſaid declaration mentioned on the firſt part, 
_—_ de be one Henry Probart and ert Price of the ſecond part, and William 
(among ocher Powell and Halter Cecil of the third part, {which is brought into 
things) to court) in conſideration of certain ſums of money to the ſaid Philjp 
— wg Cecil the elder and Philip Cecil the fon paid, he the ſaid Phiiip Cecil 
to the uſeof the elder, being ſo ſeiſed of the ſaid avow ſon as aforeſaid, granted, 
Pail Cecil bargained, fold and releaſed, and the ſaid Philip Cecil the fon in 
life e. "WW the ſaid declaration mentioned confirmed to the ſaid Henry Probert 
bis death to and Robert Price, (in their actual poſſeſſion then being by virtue of 
3 1 a bargain and ſale to them thereof made for the term of one whole 
his body. year, by indenture bearing date the day next before the day of the 

date of the ſaid indenture, now brought here into court, and made 

between the ſame parties laſt mentioned) and their heirs and afligns 

(amongſt other things) the advowſon, donation, free diſpoſition and 

right of patronage of, in and to the ſaid vicarage of the parith 

church of Skenjreth aforeſaid, with all its rights, members and ap- 

purtenances; to have and to hold the ſaid avowſon with the ap- 

purtenances, (amongit other things) to the ſaid Henry Prebart and 

R-bert Price, their heirs and aſſigns for ever, to the uſe and behoot 

of the ſaid Philip Cecil the fon for and during the term of his natu- 
_— - "4a tural life, and from and after his deceaſe, to the uſe of the heirs 
to theuſ- of male of his body lawfully begotten, and for want of ſuch iffue 
v. Cecil ſen, then to the uſe and behoof of the right heirs of the ſaid PHH. 
1 p Cecil the elder for ever; by virtue whereof, and by force of the fla- 
Cecil jun. was tute of uſes, the ſaid Philip Cecil the younger became and was ſeiſed 
leiled in tail; of the ſaid avowſon as in groſs by itſelf as of fee-tail and right, 

that is to ſay, to him and the heirs of his body iſſuing; and the 


faid John Davis further faith, that the ſaid Philip Cecil the younger 


being 
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being ſo ſeiſed of the ſaid advowſon, and the church bei odibe church 
the faid James Philips clerk, he the ſaid Philip Cecil the 2 * bog ll of 
certain writing under his hand and ſeal granted unto the faid 2 Een: 
Stephens in the declaration mentioned, the then firſt and next —_ granted the 
ſentation to the church whenſoever the ſame ſhould then firſt = r 
next become vacant (if the fame ſhould happen to become vacant Aon 
in the life-time of the ſaid Philip Cecil the fon), by virtue of which 

rant the ſaid John Stephens became and was poſſeſſed of the ad- N 
vowſon for the then firſt and next vacancy thereof, in caſe the ſame e 
happened to become vacant in the life-time of the ſaid Philip Cecil ſue death of 4 
the ſon ; and the ſaid Jobn Stephens being ſo poſſeſſed thereof, the 1 
church became vacant in the life-time of Philip Cecil the 5 h eager" | 
the death of the ſaid James Philips, which vacancy of the La Cecil jun. and | 
was the firſt and next vacancy thereof after the grant aforeſaid to 4 rg = 
the ſaid Jh Stephens by Philip Cecil the fon made as aforeſaid ; Wm. Ste- 
whereupon the ſaid Jobn Stephens, by virtue of the (aid grant pre- * | 
ſented to the church ſo vacant the ſaid Milliam Stephens, in the ſaid p Cel. jo | 
declaration named his clerk, who thereupon was admitted, inſti- died, and ihe 
tuted and inducted in the time of peace, c. and afterwards at — 
Stenfreth I'bilip Cecil the fon died ſo ſeiſed of the ſaid advowſon as Abr 
in grols by itſelf, leaving iſſue male of his body iſſuing the ſaid r- 
Valluyn Cecil, one of the defendants, whereby the faid Walluyn — — | 
Cecil became and was ſeiſed of the advowſon of the vicarage of the — — 
church aforeſaid as in groſs by itſelf as of fee- tail and right, (that 
is to ay) to him and the heirs male of his body ifſuing and being Tha 
ſo leiſed thereof, the church became vacant by the death of the ſaid — 
Malliam Stephens; and the ſaid James Malluyn having no right to came void by 
preſent tothe ſaid church, but uſurping upon the ſaid Malluyn Cecil W. — wa 
to whom of right it did belong to have preſented a fit perſon to the and the Plaine 
church, preſented the ſaid R:chard Reece the elder, in the declara- tiff by uſurpe- 
tion mentioned, his clerk, who was thereupon admitted, inſtituted —— 
and inducted in the time of peace, &c. and the church afterwards de reſigned, 
became vacant by the reſignation of the ſaid Richard Reece the = — 
elder; and the ſaid James Malluyn having no right to preſent to the — : 
church, but uſurping again upon the ſaid Wallwyn Cecil, to whom preſented R, 
of right it did then belong to have preſented a fit perſon to the en 
church, preſented to the church then vacant Richard Reece the That the 
younger, in the declaration mentioned, his clerk, who was there- church being 
upon admitted, inſtituted and inducted in the time of peace, &c. — of R. 
0 the laid Jobn Davis further ſays, that the ſaid Mallyn Cecil Wallwyn Ce- 
8 ſo ſeiſed of the advowſon, and the church being full of the el granted to 
» Richard Reece the younger, he the ſaid Halluyn (æcil, by wri- — — 
rm his hand and ſeal, granted to the ſaid Robert Wheeler in TT 
= eclaration mentioned, the then firſt and next preſentation of 

church whenſaever the ſame ſhould then firſt happe b 

vacant in the life-ti id Wall . 

W - was -time of the ſaid Mulluyn Cecil; by virtue of 

| . Ppp which 


— 
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That the which grant the ſaid Robert Wheeler became and was poſſeſſed of 
. the ad vowſon of the church for the then firſt and next vacan 

reſignation of thereof, in caſe the ſame happened to become vacant in the life. 
R. Reece jun. time of the ſaid Walluyn Cecil; and the ſaid Robert I hecler being 


— ſo thereof poſſeſſed, the church became vacant in the life-time of 


ſented Wall. the ſaid Yallwyn Cecil by the reſignation of the ſaid Richard Ree 


yn Cecil the a 1 | | 
= . the younger, which ſaid vacancy of the church was the firſt and 


u bo reſigned, next vacancy thereof after the faid grant to the ſaid Robert Wheeler 
2nd he being by the ſaid Yallwyn Cecil made as aforeſaid; whereupon Robert 
2 Wes Wheeler, by virtue of the ſaid grant, preſented to the church ſo 
rail male, and vacant the ſaid Walluyn Cecil his clerk, who thereupon was ad- 
| the church mitted, inſtituted and inducted in the time of peace in the time of 
9 ! George the ſecond, King of Great Britain, &c. and the church af. 
tion, he pre- terwards became vacant by the reſignation of the ſaid WallwynCeci; 
dean and the ſaid Walluyn Cecil being ſo ſeiſed of the advowſon as in 
Davis the groſs by itſelf as of fee-tail and right as aforeſaid, he preſented to 
other deſen- the church ſo vacant by the reſignation of himſelf the ſaid Joby 
_— Davis his clerk, who thereupon was admitted, inſtituted and in- 
ducted into the ſame, and long before the ſuing out of the original 
writ of the ſaid James Walkoyn was and yet is parſon of the ſame 
church imparſoned in the ſame on the ſaid preſentation of the ſaid 
| ond thee 2 Wulluyn Cecil; without this, that the ſaid Philip Cecil the fon in 
perees reef the ſaid declaration named was ſeiſed of the ſaid advowſon of the 
Philip Cecil vicarage aforeſaid as of fee and right in manner and form as the ſaid 
__ fon, in the James Malluyn bath above alledged ; and this the ſaid Jobn Davi 
claration. + . | | . i i 
is ready to verify; wherefore he prays judgment iſ the ſaid Jann 
Walkeyn ought to have his ſaid action againſt him, &c. 
G. Nores. 


vw 


The plaintiff imparls from Trinity 1762. till Michaelmas 1702. 
from Mrchaelmas till Hilary term 1763. 3 Geo. 3. and then the 
plaintiff replies as follows : \ 


Replication tio And the ſaid James Wallwyn as to the plea of the ſaid Walluyn 
2 — 2 Cecil ſays, that by reaſon of any therein alledged, he ought not to 
4 — be barred from having his action againſt him, becauſe he ſays, that 
of the other after the ſuffering of the ſaid recovery in the ſame plea mentioned, 
defendant. and after the death of the ſaid Philip Cecil the elder, the (aid Phily 
Philip Cecil Ceci] the younger, then being the heir at law of the ſaid Philip li. 
being ſeiſed i ij / the elder, and then being ſeiſed in fee-tail of the advowſon of the 
2 5 ſaid church, a certain fine with proclamations, according to the form 
. viedafine of the ſtatute in that caſe made and provided, was levied in the cout 
with procle- of the Lady Ann, Late Queen of England, &c. of the Bench, hers 
mation from the day of the Holy Trinity in three weeks in the fifth year 

of her reign, before Thomas Trevor, &c. Juſtices of the ſame Bench 

and others, Cc. between Jobn Try/t, Eſqy and William Powell, Eiq; 


The word plaintiffs, and the faid Philip Cecil the younger, deforcient (ama: 
not in the fine. 8 other 
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0 things) of the advowſon of the ſaid church of Skenfreth, where= 


of a plea of covenant was ſummoned between them in the ſame 
court, that is to ſay, that the ſaid Philip Cecil the younger, did ac- 
knowledge the ſaid advowſon to be the right of the ſaid John, as that 
which the ſaid John and Pilliam then had of the gift of the ſaid 
Plilp. and he remiſed and quit-claimed the ſame from himſelf and 
his heirs to the ſaid Jobn and William and the heirs of the ſaid Jobn 
for ever; and moreover the ſaid Philip granted for himſelf and his 
heirs, that they would warrant to the ſaid Fobn and William and the 
heirs of the ſaid Jobn, the advowſon aforeſaid, againſt him the ſaid 
Philip and his heirs for ever; and for that acknowledgment, remiſ- 
ſion, quit-claim, warranty, fine and agreement, the ſaid Jobn and 
William gave to the ſaid Philip goo pounds ſterling ; which ſaid 
fine ſo levied was ingroſſed, and was afterwards ſolemnly read and 
proclaimed in the ſaid court of the Bench, according to the form of 
the ſtatute in that caſe made and provided, in manner and at the 
times following, that is to ſay, the firſt proclamation thereof, and 
thereupon made, was made on the 12h day of July in the term of 
the Hely Trinity in the fifth year of the reign of the ſaid late Queen; 
the ſecond proclamation thereof, and thereupon made, was made on 
the 19th day of November in the term of Saint Michael in the ſaid fifth 
year of the reign of the ſaid late Queen; the third proclamation 


thereof, and thereupon made, was made on the 3d day of February 


in the term of Saint Hilary in the fifth year of the reign of the ſaid 


late Queen; and the fourth proclamation thereof, and thereupon 


made, was made on the ad day of May in the term of Eaſter in 
the ſixth year of the reign of the ſaid late Queen, as by the ſaid fine 
and proclamations thereupon made, now remaining of record in the 
fad court of the Bench at Weſtminſter, may more fully appear; 
which ſaid fine ſo had and levied as aforeſaid, was had and levied to 
the uſe of the ſaid Philip Cæcil and his heirs; by virtue of which whereby he 


ſaid fine, and by force of the ſtatute for transferring of uſes into eme feill 


in fee before 


poſſeſſion, the ſaid Philip Cecil the ſon became and was ſeiſed of the making 
the ſaid advowſon as of fee and right; and being ſo ſeiſed thereof the indenture 
did grant the {aid advowſon, in manner and form as in and by the — _ 
laid declaration is above alledged ; and the ſaid James Walloyn fur- and that the 
ther ſays, that no entry, claim or action was ever made or brought dem of 10c0 
in due time, or at any time whatſoever by the ſaid William Powell — 
and // alter Cecil, or either of them, or any perſon or perſons what- want of entry 
ſoever claiming under them, or either of them, to avoid the ſaid 2d 1 
ine, and that by reaſon of the ſaid premiſſes, the ſaid term became Dm 

and was barred and of no effect; and this the ſaid Fames Malluyn is 

ready to verify; wherefore he prays judgment, and a writ to the 

biſhop, Ec. together with his damages, on occaſion of the ſaid 


mpediment, to be adjudged to him, c. 


James Hewitt, 


And 
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Replication to And the ſaid James Walkoyn, as to the ſaid plea of the (aig Jebn 
4 Davis by him above pleaded, as before ſays, that the ſaid 1% 
takes iſiue on Cecil in the ſaid declaration above named, was ſeiſed of the ſaid 
the craverle. advow ſon of the vicarage aforeſaid, as of fee and right in manne; 

and form as the ſaid James Wollwyn. hath above alledged ; and this 
the ſaid James prays may be enquired of by the country, 
James Hewitt, 


Demurrer to And the ſaid Walkeyn Cecil, as to the plea of James Malluyn above 
r omg pleaded in reply to the ſaid plea of the ſaid Waliuyn Ceci, ſays, that 
— = the ſame replication, and the matters therein contained, are inſuff. 
cient in law for the ſaid James Malſuyn, to maintain his ſaid aQion 
againſt him the ſaid Wallwyn Cecil, and that he the ſaid i! ali 
Cecil needs not to anſwer the ſaid replication ſo pleaded as aforeſaid; 
and this the ſaid Walluyn Cecil, is ready to verify; wherefore for want 
of a ſufficient replication in this behalf, the ſaid Wallwyn Cecil prays 
judgment, and that the ſaid James Malluyn may be barred (rom 
Incumbent maintaining his ſaid action againſt him, &c. and as to the plea of 
Davis joins the aforeſaid James Wallwyn by him above in reply pleaded to the 
28 plea of the ſaid Jobn Davis, and whereof the ſaid James IValluyn 


puts himſelf upon the country, he the ſaid Jan Davis does ſo like- 
wiſe. | G. Nares. 


The plaintiff imparls till Eaſter term 1763. and then joins in 
demurrer. | 


The plaintiff And the ſaid James Walkeyn ſays, for that he has above by te- 
joins in de · plying alledged ſufficient matter in the law for him the ſaid Jane 
— Malluyn to have and maintain his ſaid action againſt the ſaid Val. 
Wyn Cecil and Jobn Davis, which the ſaid James i alluyn is ready 
to verify; which matter the ſaid Walluyn Cecil doth not deny, nor 
any ways anſwer thereto, but intirely refuſeth to admit the verifying 
thereof, the ſaid James Walkeyn as before prays judgment, and a 
writ to the biſhcp, &c. together with his damages, on occoſion of 
the ſaid impediment to be adjudged to him, Cc. (James Heuit.) 
Curia adviſare And becauſe the juſtices here will adviſe themſelves of and concern- 
_ ing the premiſſes, whereof the ſaid James Malluyn and Walluyn (ici 
have put themſelves upon the judgment of the court here, before 
they give judgment thereon, a day is therefore given to the ſaid 
Venireas Parties here, until the morrow of the Holy Trinity, becauſe the ſaid 
well to ty the juſtices are not yet adviſed, &c. and as well to try the ſaid iſſue 
iſſue ade o. above joined to be tried by the country, as to inquire what damages 
— ir the ſaid James Walkoyn hath ſuſtained by reaſon of the premilſs 
judgment be of and concerning which the ſaid James Maliuyn and Mal uu n Cuil 
— — have put themſelves upon the judgment of the court here, if it ſhall 
happen that judgment thereon ſhall be given for the ſaid Jana 


Wallwyn ; therefore the ſheriff is commanded that he cauſe to * 
ere 


" _ nw Pa H:Hew”w Ha” 


— 
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IP elve, &c. by whom, Sc. and who neither, &c. to . 
= Be. becauſe as well, &c. —_ 


This caſe was twice argued at the bar, the firſt time in Trinity 
rm laſt, by ſerjeant Hewitt for the plaintiff, and ſerjeant Nares for 
the defendants : the ſecond time by ſerjeant Burland for the plain- 
tif, and ſerjeant Aſpinal for the defendants, 


To ſhew the plaintiff's title, the declaration ſets forth, that Philip The — 

C ccilon the 24th of December 1706. being ſeiſed in fee, of the ad- — 2 8 
vow ſon of the vicarage of the church of Skenfrech in groſs, as of fee mordy tated 
and right by deedof that date, upon his marriage, ſettled the fame 

to the uſe of himſelf for gg years, if he ſhould fo long live, re- 

mainder to truſtees to preſerve contingent remainders, remainder to 

"an Kyrle and the plaintiff James Walluyn for 500 years, re- 

mainder in ſtrict ſettlement ; that the marriage was had, and Philip 

(:cil thereby became poſſeſſed of the advowſon for the term of 9g 

years, and on the 1ſt of June 1724. (the church being then full) grant- 

ed the next turn to John Stephens, who upon the next vacancy pre- 

ſented his clerk William Stephens; that afterwards on the 1f of O#s- 

bir 1731. the church being full of William Stephens, Philip Cecil died 

ſo poſſeſſed, and John Kyrle died, whereby James Walkoyn (the plain- 

tif) by ſurvivorſhip became poſſeſſed of the term of 500 years, and 

upon the death of William Stephens, preſented Richard Reece the 

elder, upon whoſe reſignation he preſented Richard Reece the young- 

er, upon whoſe reſignation, one Robert Wheeler by uſurpation pre- 

ſented Walkoyn Cecil one of the defendants, who has reſigned, and 

that the church is now void, and it belongs to the plaintiff to preſent 


The defendant Walkeyn Cecil ſets up a prior title, and pleads which is te- 
that Phillip Ceer/ſenior, the father of Philip Cecil in the declaration, in — 2 
Hilary term in the 10th year of King Vm. ſuffered a common reco- Wallwyn's 
very of this advowſon (amongſt other things) with triple voucher ples, which 
(wherein Philip Cecil the father was vouched, who vouched Philip — 5.400% 
Cecil the ſon) to the ufe of William Powell and Walter Cecil for the years till 
term of 1000 years, which term was ſubſiſting before, and at the ſubſilting, 
time of the making the deed of marriage ſettlement, and is ſtill 
lubfiſting and unexpired, by reaſon whereof nothing in the advow- 
lon ever paſſed by the deed of marriage ſettlement, into the poſ- 


ſeſſion of Kyr/e and the plaintiff James Mallwyn. 


The plaintiff's title in the declaration being rebutted by this plea, prainif te- 
the plaintiff in anſwer thereto, replies that after the ſuffering the plies a five, 
recovery in the plea, and after the death of Philip Cecil the elder, e entry 


» or claim made 


the faid Philip Cecil the younger, then being his heir at law, and « avoid it. 
then being ſeiſed in fee-tail of the advowſon levied a fine of the d — the 
aavowſon of the church of Skenfreth wherein he was conuſor, to the © 1009 


years is there- 
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uſe of himſelf and his heirs; by virtue of which fine and the ſſa. 
tute of uſes Philip Cecil the younger became ſeiſed in fee of the ad. 
vowſon: and being ſo ſeiſed, made the marriage ſettlement in the 
declaration, and that no entry or claim by the ſaid William Piel 
and Walter Cecil or either of them, or by any other perſon whatſo- 
ever, claiming under them, or either of them, was made to avoid 
the ſaid fine, and therefore the term of ooo years is barred and of 
no effect; to this, the defendant Walkoyn Cecil has demurred, and 
the plaintiff has joined in demurrer, 


The general queſtion made in this caſe was, upon both the argy. 
ments, whether a fine of an advowſon in groſs with proclamations, 
and non-entry or claim, will bar a term of years, But as the court 
at laſt did not determine this queſtion, it is not neceſſary to ſet 
down the arguments, but only the judgment of the court atter time 
taken to contider which was given this term. 


Curia : It was admitted by the defendant's counſel on the outſetof 
the argument, that a fine of lands with proclamations, according to 
to flat. 4 H. . c. 24. and five years paſt without entry or claim, will 
bar the leſſee for years. 5 Rep. Saffyn's caſe Cro. Jac. bo. 8. C. 
1 Lev. 270. Freeman v. Barnes. Cro. Car. 110. Mam v. Morri, 
Cartb. 100. Smith. v. Pearce: but this is only in the caſe of lands 
where the leſſee for years is ouſted; for no tine ſhall bar any but 
thoſe who are out of poſſeſſion, and whoſe eſtate is turned to a right, 
according to Margaret Podger's caſe, 5 Rep. 105. 6, If leſſce for 
years is wulled, and he in reverſion diſſeiſed, and the diſſeiſor levics 
a fine with proclamations and five years paſs, as well the leſſor as 
leſſee are barred by their non-claim, and the leſſor ſhall not have 
five years after the leaſe for years expired; ſo if a copyholder for life 
or in fee be ouſted, and the Lord diſſeiſed, and the diſſeiſor levies a 
fine with proclamations and five years pals, as well the Lord as the 
copyholder are barred ; and the Lord in ſuch caſe ſhall not have 
five years after the death of the copyholder for life. The difference 
ariſes from the words of the two ſavings in the fat. 4. H. 7. the 
firſt ſaving extends to thoſe who have preſent right, and therefore 
the five years begin to run from the time the fine was levied, be- 
cauſe they might enter or bring their action immediately; the ſe- 
cond ſaving extends to thoſe, who at the time of the fine levied, 
cannot immediately have an action, or make an entry, and there- 
fore they ſhall have five years after their action, right, title, Ec. 
firſt accrues. But the caſe at bar is not the caſe of a fine of Lands, 
or of an advowſon appendant to a manor, but of an advowſon of 
a vicarage of a church in groſs by itſelf, which at the time of the 
fine levied, appears by the pleadings to be in the poſſeſſion of Wi 
liam Powell and Walter Cecil for a then, and preſent ſtill ſubſiſting 


long term of years, which has never been deveſted or turned to? 


right; 
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nieht; for none of the parties to the fine, at the time of the levy- 
ingthere of had any thing in this advowſon; at that time Philip Cecil 
the conuſor in the fine had never preſented to the church, nor did 
his grantee preſent till 25 years afterwards, and the conuſees are | 
mere ſtrangers. It was inſiſted for the defendants, that an eſtate in 
an advowſon in groſs could not be deveſted or turned to a right, | 
and that if it could, yet no fine can be levied of it, and if it could, yet | 
no entry or claim could be made within five years after the fine le- 
vied, fer the church was full at the time of the fine, and contiuued | 
fall for above 20 years, as appears upon this record; to which 2 Roll. | 
Abr. 252. pl. 10. was cited in anſwer to ſhew that a fine may be 
levied of an advowſon in groſs. And Plaud. 435. a claim may be 
made at the church. It is certain that a fine bars nothing that 1s 
not deveſted or turned to a right; it is ſtrange there is nothing in | F 
all the books to ſhew whether a fine with proclimations, according | 
to the fat. H. 7. will bar a right to an advowſon in groſs; but 
whether it will or will not, we have now no occaſion to determine 
in this caſe, for if it appears molt clearly that the parties to the fine Th, gogte a 
at the time of the levying thereof had nothing in the advowſon ; 2 open | 
whic Il 


and therefore upon that ſingle point we are all of opinion, that the **- — = 


plaintiff has no title. and judgment muſt be for the defendant. jadgment. 


N. Many caſes were cited on both ſides; but as none of them are 
applicable to the point upon which the court gave judgment, it 
would be perplexing the reader to ſet them down here. 


Mather verſus Brinker. C. B. 


1 T was moved on the behalf of the defendant to ſet aſide a verdict Thoaęb the 

+ for the plaintiff without defence at the trial, becauſe the paper — 
book of the iſſue delivered and paid for, varied from the record of the record of 
Ni: prius in this, vis. in the ifſue delivered in the beginning of Nis — — 
the declaration the plaintiff's name was James but in the record of vu til. 
Mi prius it was John, which was the plaintiff's right name; and in 

the iſſue delivered, in that part wi ere the breach is aſſigned it was, 

nt regarding bis promiſſes, &c. but in the record of Ni prius it was 


regarding bis promiſſes, &c. the word not being omitted, 


Curia: This is a mere vitium clerici; and could not poſſibly pre- 
judice the defendant at the trial; and the caſe in 2 S749. 11 31. is 
alironger caſe; ſo the rule to ſhew cauſe why the verdict ſhould 
not be tet aſide was diſcharged. 


* 
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Arthur Beardmore an Attorney, Plaintiff, 
verſus 


Nathan Carrington, James Watſon, Tho- 
mas Ardran and Robert Blackmore, four C Defendants. 
of the King's Meſſengers in ordinary, 


A new trial HIS was an action of treſpaſs and falſe impriſonment; the 
was — plaintiff declared that on the 11th of November 1762. the de- 
—— ang fendants broke and entered his dwelling houſe at London, in the pa- 
impriſonment riſh of St. Stephen Wallbrooke, in the ward of Wallbrooke, and con- 
under afecre- tinued therein four hours, diſturbed him in his poſſeſſion, broke and 
tary of ſtate's a 
warrant, forced open ſeveral doors of the rooms, and broke and ſpoiled the 
where 1000 l. Jocks, bolts and bars thereof, and broke and forced open many 
— boxes, cheſts, bureaus, ſcrutores, writing deſks, drawers and cup- 
days impri- boards of the plaintiff in his houſe, and the locks thereof, and 
ſoament, and ſearched and examined all the rooms in the houſe, and all the boxes 
— S Cc. ſo broke open; and read over, prayed into and examined al 
houſe and ſei- the private papers, books, letters, and correſpondences of the plain- 
fing — 3 tiff and his clients, whereby the ſecret and private affairs, concerns 
g PP puſineſſes and circumſtances of the plaintiff, and his clients, became 
and were wrongfully diſcovered, and made public; and then and 
there ſeiſed, took and carried away 500 printed charts, and a great 
many other papers, printed and written, (particularly mentioned) 
and took, and cloſely impriſoned the plaintiff for nine months, 
whereby he was hindered from following and tranſacting his lawful 
affairs and buſineſs, and was thereby put to great expences in his 
maintenance during his impriſonment ; and in obtaining his legal 
diſcharge and releaſe therefrom, againſt the peace, E c. to the dz 


mage of the plaintiff 10000/, 


Thedefendants pleaded firſt Not guilty; and adly, by leave of the 
court, asto the breaking and entering the dwelling houſe, continuing 
there, diſturbing the plaintiff in his poſſeſſion, forcing open the lai 
doors, forcing open the boxes, cheſts, &c. and examining his pri- 
vate papers, © c. and carrying away the goods, &c. and impriſen- 
ing the plaintiff and detaining him for fix days and an half; they 
plead that the plaintiff ought not to have his action againſt them, 
becauſe they ſay, that before the treſpiſs, Ec. was ſuppoſed to be 
committed on the 6th of November 1762. The Earl of Halifax wa 
and yet is one of the Lords of the King's privy council, and one of 
his principal ſecretaries of ſtate, and that he on the 6th of Novents 
1762. made his warrant under his hand and ſeal directed to the de- 
fendants, four of the King's meſſengers in ordinary, by which wit 


rant the Earl did in the King's name, authorize and w_ 
3 them 
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them (the defendants) taking a conſtable to their aſſiſtance, to make 
ſtrict and diligent ſearch for the ſaid Arthur Bearamore, mentioned 
in the ſaid warrant to be the author, or one concerned in the writing 
of ſeveral weekly very ſeditious papers, intitled the Monitor or Bri- 
1% Freebolder, number 357, 358, 360, 373, 376, 378, 379, 
and 380. London, printed for J. Wilſon and F. Fell in Pater Noſter 
Row, which contained groſs and ſcandalous reflections, and invec- 
tives upon his majeſty's government, and upon both houſes of par- 
lament, and him the ſaid Arthur Beardmore having found to ſeize 
and apprehend, and to bring him together with his books and pa- 
pers in ſafe cuſtody, before the ſaid Earl of Halifax, to be examined 
concerning the premiſſes, and further dealt with according to law, 
Ec. that the ſaid warrant was, that day, delivered to the defen- 
dants to be executed; that they took C. W. a conſtable to their 
afiiſtance, and on the ſame day in the declaration, they went to- 
wards the plaintiff's houſe and found him near to it, and did there 
ſcize and apprehend him by virtue of the warrant, and immediately 
the fame day about 10 o'clock in the forenoon being the time 
when, &c. entered his dwelling-houſe, (the door being then open) 
to ſearch for, and ſeize the books, 2 Sc. of the plaintiff, and 
to bring them with the plaintiff, before the Earl of Halifax, ac- 
cording to the exigency of the warrant; and ſo the defendants 

on and juſtify the treſpaſs aforeſaid, and ſay they delivered the books, 
papers, &c. to Lovel Stanbope, an aſſiſtant of the Earl of Halifax, 
and a juſtice of peace for Weſtminſter, to be examined, and that they 
kept the plaintiff in cuſtody, till he gave bail for his appearance in 
the King's Bench, the then next term to anſwer to ſuch matters 
as ſhould be objected againſt him, and then the defendants by order 
of the Earl of Halifax diſcharged the plaintiff, and they ſay that 
he was neceſſarily put to expences by ſuch detainer, which is the 
lame treſpaſs complained of; there is another juſtification much to 
the ſame purpoſe; the plaintiff replied de injuria ſua propria, where- 
upon iſſue was joined; and at the trial the jury were directed to aſſeſs 
damages under an idea that the treſpaſs and impriſonment commit- 
ted under this warrant could not be juſtified by any plea whatſo- 
4 and they found a verdict for the plaintiff, and gave him 10001. 
amages, 


It was moved by the King's ſerjeants that the verdict might be 
let aſide for exceſſive damages; upon ſhewing cauſe the Lord Chief 


1 ſtated the ſubſtance of the evidence given at the trial as fol- 
ows : 


The plaintiff called his clerk David Meredith, who proved that 
on the 1 17h day of November 17062. he found all the defendants in 
the plaintiff his maſter's houſe, and in the private office there, open- 
ing the drawers and taking out papers; that they demanded the 
PART II. Rrr plaintiff's 
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e 
plaintiff's file of letters, and examined them back till the year 12. 
defendant Carrington then ſaid that was ſufficient;” afterwards they 
went into the public office, and there opened the deſk, took gut 
the books, and locked into the ledgers, but did not break any def; 
or drawers open, becauſe the plaintiff opened the ſame for them: 
afterwards they took the plaintiff and this witneſs awayina coach; 
this witneſs proved that the plaintiff was then concerned in a grey 
many cauſes depending, as an attorney, that he ſent for N r. Vu. 
bolt to manage his buſineſs while he ſhould remain in confinement, 
that no violence was offered to the perſon of the plaintiff, and that 
his wife was permitted to be with him; that this witneſs ha 
actions depending againſt the defendants and Lord Hulifax ; that 
the defendants refuſed to permit one Mr. Ccllet, who was a client 
of the plaintiff, to converte privately with him «bout his buſinc(;, 
that while the plaintiff and this witneſs were confined in the hou; 
of the defendants, he the plaintiff was ſuftered to go into any part 
of the houie, and after fix days impriſonment, they were both di- 
charged upon entering into recognizances to appear in the King) 
Bench the then next term, and for their good behaviour, without 


paying any fees. 


Mr. Collet, a client of the plaintiff, ſwore that the plaintiff was 
concerned in ſome cauſes for him at that time, and that he deſire! 
to ſpeak with him in private about his buſineſs, but he was refuſed 
by the defendants to ſpeak to the plaintiff privately, and to write 
down what he wanted to ſay; that pen and ink were refulcd to 
him, but the detendants told him he might ſpeak publickly to the 
plaintiff in the hearing of the defendants if he pleaſed. It was alt 
proved that the plaintiff was then refuſed the liberty of writing a 
letter to Mr. Alderman Beckford, one of the members of parliament 
for the city of London; this was the ſubſtance of the plaintiff's ei- 


dence. 


For the defendants, Lovel Stanhope, Eſq; deputy ſecretary of 
Nate, aſſiſtant to Lord Hulifar, was called, who ſwore that his bu- 
ſineſs was to look into, and examine all papers touching the govern- 
ment; that he took an oath of office, and was to pay obedience to 
the orders of the ſecretary of ſtate ; he ſaid that on theſe occalions 
when the meſſengers have a man in cuſtody, they are not to do 
any thing without his orders; that Lord Halifax ordered the plain- 
rift to be bailed, and that he was continued upon his recognizance 
fron: term to term for ſeveral terms. It was admitted on all fides 
at the trial, that there have been a great many precedents of wai- 
rants ot the like fort with the preſent for ſciſing perſons and papers 
Sc. and for all ſorts of crimes or offences, let the offence be wit 
it would; and this was the ſubſtance of the defendants evidence. 


For 


—— 
— 
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For the defendants it was ſaid, that for ſix days and an half con- 
gnement in a meſſenger's houſe where little or no injury had been 
cone either to the plaintiff's perſon, houſe or goods, 1000/7. were 


exceſſive and outrageous damages, and that if the court ſaw that 
they were exceſſive, they had power to grant, and would grant a 
new trial, even in caſes of tert. It is ſaid the caſe of Wied and Gun- 
ſen. Styl 460. Mich. 165 5. is the firſt inſtance of granting a new 


trial; but this ſeems to be a miſtake, for there were new trials 


granted long before, as appears from this, dig. that it is a good 
challenge to a juryman to ſay that he hath been a juror before in 


the * ſame cauſe. Per Holt C. J. 2 Salk. 648. it is true that - N. This 
in Roe and Hawkes, 1 Lev. 97. it is ſaid by Jui juſtice, that migh: be in 


the new trial in Mocd and Gunſien was not merely granted for 


the caſe of a 
venire facias 


exceliivenzſs of damages, but for tampering with the jury; but de novo a- 
in i $14. 131, and in 2 Mod. 151. it is faid that the new trial in v#ded,where 


Via and Gunſton was for exceſſiveneſs of damages; that was an 
action for words, and is a caſe in point, that the court has power to 
gr new trials in caſes of tort for exceſſive damages; ſuppoſing new 
{- 11s firſt began in the reign of Charles the firſt, yet it appears from 
t year- books long before that time, that courts of juſtice (not ha- 
viag then come into granting new trials) when they ſaw reaſon for 
it, either leſſened or increaſed the damages, as they do in the caſe 
ot maibem to this day, upon view of plaintiff's maibem and identify- 
ing his perſon, and for this purpoſe theſe caſes were cited from the 
year- books, Micb. 22 Ed. 2. fol. 11 c. 10. which was a battery. 
Mich. 3 Hen. 4. fol. 4. c. 16. Mich. 7 Hen. 4. 3 1. 6. c. 15. in con- 
ſpiracy where the plaintiff releaſed part, or the court would have 
abridged the damages according to their conſcience. Eaſter 8 Hen. 
4. jil. 23 c. 9. the juſtice of Ny prius thought the damages too 
little, yet they would not increaſe them without ſeeing the aibem. 
Mich. 19 H. b. 10. 6. c. 28. Trin. 32. H. 6. 1. a: c. 2. in debt 
the parties were at iſſue, and the jury found for the plaintiff da- 
wages Os. 8 4. and coſts 205, the court increaſed the damages to 
1:4, and 4d. more. Dyer 105. Palm. 314. From theſe ancient 
czics it was argued that courts of juſtice have in all times con- 
lcred themſelves authorized to review the damages given by 
juries in all kinds of actions, either to abridge or increaſe them; 
and inge that practice has been diſuſed, and abridging damages by 
the court has been looked upon as unconſtitutional, new trials have 
been granted for exceſſive damages. 


For the plaintiff it was ſaid, that new trials can only be granted 
in caſes where the court can clearly ſee that the jury is miſtaken, or 
have miſbehaved themſelves ; all the caſes of new trials tend to 
prove that where the court have no meaſure to direct them, they 
cannot grant a new trial, there muſt be ſome infallible mark for 

3 them 


a miſtrial has 


been had, 
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them to go by, in the caſe; no two judges in the world can agree 
what damages ought to be given in the preſent caſe, for damages 
here lie in ſpeculation. That the miſconduct of juries ſeems to 
have been the firſt occaſion of new trials. It is ſaid new trials were 
firſt introduced to prevent attaints, but an attaint would not lie in 
this caſe, for there is no poſſibility of pointing out how far the da. 
mages are exceſſive or not. The caſe in Styles 466. was not for ex. 
ceſſive damages, but for tampering with the jury; it was ſaid in that 
caſe to be a packed buſineſs, in the caſe of Lord Tcxonſend for word; 
2 Med. 150. the court ſaid they had no ground, whereby they 
could meaſure the damages, and refuſed a new trial. Aſb and 4j, 
Comb. 357. is not to the purpoſe; Lord Holt aſked the jury upon 
what ground they went, which they refuſed to anſwer him, and 0 
were guilty of a miſconduct, 


Curia: We are called upon, on our oaths to ſay, whether theſe 
are exceſſive damages or not, and ought to have very clear evidence 
before us, before we can ſay they are exceſſive. The jury were 
directed to aſſeſs damages for the plaintiff according to the evidence 
given, under an idea, that the defendants could not by law juſtify 
the treſpaſs under this warrant by any manner of plea whatſoever, 
It is clear that the practice of granting new trials is modern, and that 
courts anciently never exerciſed this power, but in ſome particular 
caſes they corrected the damages from evidence laid before them, 
There is great difference between caſes of damages which be cer- 
tainly ſeen, and ſuch as are ideal, as between af/umff/it, treſpaſs fir 

goods where the ſum and value may be meaſured, and actions of 
impriſonment, malicious proſecutien, flander and other perſonal torts, 
where the damages are matter of opinion, ſpeculation, ideal; 
there is alſo a difference between a principal verdict of a jury, and 
a writ of inquiry of damages, the latter being only an inqueſt of office 
to inform the conſcience of the court, and which they might have 
aſſeſſed themſelves without any inqueſt at all; only in the caſe of 
mathem, courts have in all ages interpoſed in that ſingle inſtance 
only; as to the caſe of the writ of inquiry in the year-book of H. 4. 
we doubt whether what is ſaid by the court in that caſe be right, 
That they would abridge the damages unleſs the plaintiff would reit 
part thereef, becauſe there is not one caſe to be found in the year- 

books wherever the court abridged the damages after a principal 

verdict, and this is clear down to the time of Pa/mer's Nep. 314. 

much leſs have they interpoſed in increaſing damages, except in the 

caſe. of maihem ; one fide ſays no attaint lies (in caſes of tort) for 

exceſſive damages; the other fide ſays it does; we give no opinion 

as to that point ; but it is ſaid in 100 caſes in the books that an at- 

tain does lie. See 10 Rep. 119. Lord Cheney's cate, 


All 


1 
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All, or moſt of the caſes of new trials, are where juries have 
* miſdemeaned themſelves contrary to their oath; in the caſe in * The judge 
g . . . . who tried the 
Heile 6b. the miſcondudt of the jury was certainly an ingredient, cauſe uſed to 
and ſo it appears from the caſe in 1 Lev. 97. Some books ſay it cerify to the 
was a trial at bar, and it 1s highly probable there was ſome evidence —_— 
that the jury had been tampered with; and this was certainly the Cro. El. a, 
very firſt caſe of a new trial, and from that period the courts have + Fe 
exerciſed the power of granting new trials in ſeveral caſes; as — 2 
when the jury find contrary to the judges directions in point of Moor 451, 
Jaw, when they find directly contrary to the evidence, (that is to #5*- 
, x f | g con ver. 
ſay) againſt evidence all on one ſide, for if there be evidence on Hatchiaſon, 
both ſides, the court never interpoſes in that caſe; as to granting Ealter term 
the firſt new trial in Szzies 466. there is great reaſon (as was faid 1 
before) to think it was miſbehaviour in the jury; it was an ac- the — 
tion for words; ſo was the caſe of Lord Townſend, 2 Mod.“ 50. natil tds 
for words, and 4000 /. damages, where the court refuſed to grant a Judges _ 
new trial; and if a court could not ſay that thoſe damages were exceſ- Palm. 325. 
five, they can hardly ſay that damages are exceſſive in any caſe of Concerning 
. . miſdemeanor 
lander whatever; and this caſe has never been contradicted or de- f juries, ſee 
nied to be law; the caſe of Aſb and 4/h, Comb. 357. was plainly 2H. P. C. 
for the miſdemeanor of the jury in refuſing to anſwer the judge __—_ — 
hen he aſked what ground or reaſon they went upon; to be ſure,, 22: 
* 8 y pon; Co 3. 
judges are to adviſe, but not to controul juries; and my Lord Holt 
and the King's Bench did right, in granting a new trial in that caſe. 
In the caſe of Wilmot v. Berkley, Trin. 31 & 32 G. 2. B. R. which 
was an action for criminal converſation, the jury gave 500/. da- 
mages againſt the defendant, and upon affidavits that he was only a 
clerk in low circumſtances, and unable to pay ſo large a ſum, it 
was moved for a new trial, but the court refuſed to grant even a 
rule to ſhew cauſe, becauſe in caſes of tort the jury are the only 
proper judges of the damages: We are now come to the caſe in 
ra. 691, Chambers v. Rabinſin, which ſcems to be the only caſe 
wherever a new trial was granted merely for the exceſſiveneſs of 
damages only; we are not ſatisfied with the reaſon given in that 
caſe, and think it of no weight, and want to know the facts upon 
which the court could pronounce the damages to be exceſſive; the 
principle on which it was granted, mentioned in Strange, was 70 
give the defendant a chance rf another jury; this is a very bad rea- 
ſon, for if it was not, it would be a reaſon for a third and fourth 
trial, and would be digging up the conſtitution by the roots, and 
therefore we are free to ſay this caſe is not law; and that there is 
not one ſingle cafe, (that is law), in all the books to be found, 
where the court has granted a new trial for exceſſive damages in 


actions for torts, Markham v. 
Middleton, 


Trin. 19 Geo. 2. B. R. Per curiam, the jury are the ſole judges of the damages in caſes of torts, 


PaxT, II. SC It 


— 
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nun 

It was ſtrongly argued at the trial of this cauſe, that the jury 

were to meaſure the damages by what the defendant had ſuffered by 

this treſpaſs and fix days and an half impriſonment; but this wy 
thought a groſs abſurdity by the judge who preſided there, 


We deſire to be underſtood that this court does not ſay, or lay 
down any rule that there can never happen a caſe of ſuch exceſſive 
damages in tort where the court may not grant a new trial; but in 
that caſe the damages muſt be monſtrous and enormous indeed, and 
ſuch as all mankind muſt be ready to exclaim againſt, at firſt bluſh, 


The nature of the treſpaſs in thepreſent caſe is joint and ſeveral; 2 
and the plaintiff has ſtill another action againſt lord Halifax, who 
it is ſaid is more culpable than the defendants, who are only ſer- 
vants, and have done what he commanded them to do, and there- 
fore the damages are exceſſive as to them : but we think this is no 
topic of mitigation, and for any thing we know the jury might WF 
ſay, we will make no difference between the miniſter who exe- 
*© cuted, and the magiſtrate who granted this illegal warrant ;” ſo 
the court muſt conſider theſe damages as given againſt lord Halifax, 


and can we ſay that 1000/7. are monſtrous damages as againſt him, pla 
who has granted an illegal warrant to a meſſenger who enters into WW th: 
a man's houſe, and prys into all his ſecret and private affairs, and WW for 
carries him from his houſe and buſineſs, and impriſons him for fix of 


days ; it is an unlawful power aſſumed by a great miniſter of ſtate; pai 
can any body ſay that a guinea per diem is ſufficient damages in ver 
this extraordinary caſe, which concerns the liberty of every one of ne 
the King's ſubjects; we cannot ſay the damages of 1000 J. are the 
enormous, and therefore the rule to ſhew cauſe why a new trial wa 
N. Hil. term ſhould not be granted muſt be diſcharged. Per totam curiam. tha 


$ Geo 2 | fac 
B. R. Smith v. Boucher In treſpaſs and impriſonment damages on a writ of inquiry, 2001, Skinner moved 


$o ſet it aſide for exceſſive damages; but per curiam, in tort the jury are the proper judges. 
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Grey verſus Jones exccutrix, &c. C. B. 


HIS was a ſcire facias againſt the defendant to ſhew To a ſcire fa- 
cauſe why the plaintiff ſhould not have execution of his cias to ſhew . 


debt and damages recovered by judgment of the court Aut why * 
againſt her — . the . pleaded, that the — 4. n 2.607 
plaintiff ought not to have his action againſt her, becauſe ſhe ſays dave execu- 

that ſhe the defendant, after the recovery of the judgment, and be- — the 

fore the ſuing forth the writ of ſcire facias, to wit, on the firſt day defendant 

of Ofober in the year of our Lord 1763. at K. in the county of S. — hs 

paid to the plaintiff the debt and damages in form aforeſaid reco- not 0 — 

rered ; and this ſhe is ready to verify; wherefore ſhe prays judg- bis action in- 

ment if the plaintiff ought to have his ſaid action againſt her, &c, $29 of ought 

the plaintiff demurred, and the defendant joined in demurrer. It execution, 

was objected for the plaintiff, that the plea was bad, in alledging 2nd well 

that the plaintiff ought not to have his a#on, &c. for that a ſcire 8 

factas quare executio non, &c. is not an action. To this it was an- 

ſwered for the defendant, that a releaſe of all acians will bar a ſcire 

ſacias upon a judgment. 1 1ſt. 190. b. that all writs, whether 

iginal or judicial, which require an anſwer by way of plea, are 

properly actions, or ſuits, 2 Sa/k. 603. 2 Int. comment on fat. 

Malm. 2. c. 45. a ſcire facias to repeal a patent is an original 

action. 


Curia : This plea is a little informal; the old way of pleading. 
was for the defendant to ſay, that the plaintiff ought not to have 
execution, Cc. by virtue of the recovery aforeſaid, becauſe, &c. 
but as we muſt take this plea to be true, and not a ſham plea, we 
wil ſupport it if poſſible Lord Coke ſays, that albeit a ſcire facias 
be a judicial writ, yet becauſe the defendant may thereupon plead, 
this ſcire facias is accounted in law to be in nature of an action; 
ad therefore a leaſe of all actions is a good bar of the ſame. 
G, Lit. 290. b. Wherever a writ requires a plea, it is an action; 
ad though a plea be informal in its concluſion, or beginning, yet 

if 


A 
{i 
( 
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if it prays a right judgment; courts have always rejected the infor. 
mal words, and given judgments according to the right and merits 
of the cauſe. So the plaintiff moved for leave to withdraw his de- 
murrer on payment of coſts, and to replyde novo; which was granted, 


Grey againſt Sir Alexander Grant, Bart. a Member of 
Parliament, C. B. 


| RET OY HIS was an action of aſſault and battery, tried at Guild! 
— and 2 London, wherein the jury gave a verdict for the plaintif, 
— and 200. damages; and now it was moved to have the verdict ſet 


excetive, and fide, and a new trial, for exceſſiveneſs of damages. The caſe upon 

a rew trial the evidence was as follows: 
wes refuſed, 

Captain Holland of the ſhip Nancy, having brought from the 

W:jt-Tndies a turtle for the plaintiff Mr. Grey, and-which was his 

property, and it having been, by miſtake, delivered to the de- 

fendant ; the plaintiff went to him, and demanded it of him ; but 

he ſaid he had invited ſome friends to dine with him upon it, and 

refuſed to deliver it, or to pay for it, and that the plaintiff might 

take his remedy ; and pointing at the plaintiff, ſaid, * If that mar 

« was to aſk a turtle of me I would give him one”; the plaintiff 

anſwered and ſaid this is very ungenteel, and the defendant ſhoved 

the plaintiff out of his houſe with his elbow, who thereupon aſked 

the defendant if he would waive his privilege of parliament, but 

the defendant refuſed to doit; plaintiff then ſaid to him, you are 

a ſcoundrell, and defendant gave him a blow upon the face, which 

cauſed a black eye; the plaintiff alſo demanded the turtle by a letter, 

and required the defendant to reſtore it; captain Holland alſo in- 

formed the defendant” that the turtle had been delivered to him 

by miſtake, and deſired him to reſtore it, but the defendant aid 

« A turtle I have got, and what I have got I will keep”; the captain 

told the defendant if he wanted a turtle to entertain his friends, 

there was one then at the Jamaica coffee-houſe to be fold, and he 

might buy that; the defendant anſwered, © you may buy it yourlel, 

I will keep that I have got;” then the plaintiff ſaid to the de- 

fendant again, I come here to demand my right, and if you vil 

not give it me I will take my remedy at law, if you will waive your 

privilege; the defendant anſwered and ſaid, In ſuch a trifiing 

«< buſineſs as this I will not waive my privilege, but in a matt 

«© of property I would waive it“. One Falconer was called as 4 

witnels to prove he was preſent at this diſpute, and could not te- 

member that any blow was ſtruck by the defendant, he had forgot 

every thing which made in favour of the plaintiff, but remembrev 

4 every 
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every thing which made for the defendant; ſo it was a meaſuring 
caſt whether a blow was ſtruck or not; however the jury found for 
the plaiotiff, and 2001, damages. 


= 


Curia: This was a quarrel between two gentlemen, and has 
been properly tried by a ſpecial jury of merchants of London, who 
are the proper judges of the damages; when a blow is given by 
one gentleman to another, a challenge and death may enſue, and 
therefore the jury have done right in giving exemplary damages ; 
the plaintiff has been uſed unlike a gentleman by the defendant in 
ſtriking him, witholding his property, and infiſting upon his privilege, 
all of them tending to provoke him to ſeek his revenge in another 


of 


i, way than by law, and therefore we think the damages are not ex- 
ſet cefſive. Rule to ſhew cauſe why a new trial ſhould not be had, 
on 


diſcharged per totam curiam. 


Michaelmas Term 


5 Cen „ 37 


Cox wer/us Rolt. C. B. 


HIS was a ſpecial action upon the caſe againſt the defen- Pudice. 
dant for deflowering the plaintiff's daughter per quod 8 
vitium amiſit; the defendant having pleaded the general — - 
iſſue, now moved for leave to withdraw that plea, and to dant to add 
plead the ſame plea again, together with the plea of the ſtatute of n — 
limitations ; upon an affidavit made by the defendant's attorney, that limitations. 
it the time when he was bound to plead by the rule of the court, 

and then pleaded the general iſſue only, he was not fully inſtructed 

his client what to plead ; and upon citing a ſimilar caſe in B. R. 

of File v. Barry, wherein that court permitted this, upon an affida- 

"it made by the very ſame attorney, that he was preſſed for a plea, 

and was obliged to plead before he was inſtructed, and therefore 


pleaded the general iſſue to prevent judgment, 


Part IT, Ati Upon 
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The grant of 
a lord of a 
manor of co- 
Þy hold lands 
to his wife 
immediately 
is void. 


Upon ſhewing cauſe it was infiſted for the plaintiff, that the ge- 
neral rule of both the courts of B. R. and C. B. is to permit a defer. 
dant to withdraw a ſpecial plea, and plead the general iſſue, but ng 
vice verſ'; and many caſes were cited to ſhew this to be the prac. 
tice, which was agreed to be ſo by the court; and it was ſaid that 
in the-caſe-of Vilev. Barry the attorney was ſurpriſed, not inſtructed 
and pleaded the general ifſue to prevent judgment; and for that res- 
ſon the court of King's Bench deviated from the general practice in 
that particular caſe ; but here the affidavit made by the ſame at- 
torney does not go ſo far, and therefore the rule ought to be dif. 


charged. 


Curia: It is a good maxim, that the law will rather fuffer | 
particular miſchief than a general inconvenience; general rules of 
practice muſt be ſtrictly obſerved for the ſake of certainty, or pric. 
tiſerswill be negligent. Indeed under very ſpecial circumſtances, the 
court will permit a defendant to add a ſpecial plea; in a Jate caſe 
of public concern, the defendant being adviſed by his counſel that 
he might give the ſecretary of ſtate's warrant in evidence upon the 
plea of the general iſſue, pleaded that plea only; the judge before 
whom that cauſe was tried, having been of a contrary opinion, it 
was afterwards moved in a ſimilar cafe of Wilkes v. Mell, to with- 


draw the general iſſue and plead the ſame plea again, and a ſpe- 


eial juſtification under the ſecretary of ſtate's warrant, which was al- 
lowed by the whole court ; the defendant at the time of pleading 
the general iſſue only, being ill adviſed by his counſel, and not 
knowing then the opinion of the judge who tried the former ſimilar 
cauſe ; beſides that ſpecial plea was allowed to try the real merits 
of the caſe, but the plea of the ſtatute of limitations is not to be 
favoured, becauſe it excludes the merits ; the court gives leave to 
add a plea for the furtherance of juſtice, but to permit this plea of 
the ſtatute of limitations, would not be ſo . The rule was diſchar- 
ged per totam curiam. Serjeant, Hewitt and Davy for the delen- 


dant, Serjeant Burland for the plaintiff, 


Firebraſs, on the demiſe of Jane Symes widow, verſu 
Pennant. C. B. 


I JECTMENT of lands in — tried at the 
aſſizes 1 April 1763. verdi& for the plaintiff ſubject to the 
opinion of the court upon this caſe; which ſtates, that the premilſs 
in queſtion are parcel of the manor of the rectory of Compron Marin 
in the county of Somerſet, and have been held by copy of court 
roll of that manor time out of mind, of which manor the rector of 

the ſame rectory for the time being is the Lord. 8 
That 
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That the Reverend William Symes clerk, on the 20th of N 
1726 was rector of the ſaid rectory, and lord of the manor of the 
fame rectory; that the premiſſes in queſtion, being in the hands of 
the ſaid William Symes the lord upon the death of the laſt tenant 
thereof, as rector of the faid rectory, and lord of the manor, did 
on the 207h of February 1726. demiſe the premiſſes in queſtion to 
the leſſor of the plaintiff Fane Symes, by copy of court roll; to hold 
to the ſaid Jane Rymes, Richard Symes and Chriſtian Symes for the 
term of their lives, and the life of the youngeſt liver of them ſuc- 
ceſſively, according to the cuſtom of the ſaid manor, as they were 


named in the ſaid copy. 


That at the time of the demiſe to the ſaid Fane Symes ſhe was 
the wife of the ſaid Willium Symes lord of the manor, that the ſaid 
William Symes died in the year 1756. and that the defendant upon 
his death became, and till is rector of the ſaid rectory and lord 
of the manor, and thereupon entred into the premiſſes in queſtion, 
and is in poſſeſſion thereof. 


The queſtion is, whether the demiſe by copy of the court roll, 
by a lord of a manor to his wife, be good in law or not ? „ 


This caſe was argued twice at the bar, and being quite new, no 
authority could be cited to ſhew, whether the grant of this copy- 
hold immediately from the huſband (lord of the manor) to his wife 
was good or bad; nor did it appear to the court, that thore was 
ever any ſuch cuſtom in this, or any other manor, for a lord to grant 
lands by copy of court roll to his wife immediately, without the 
intervention of a third perſon, and therefore it would be nugatory, 
to ſet down the caſes cited by the counſel who argued ; for the 
court cited no caſe that I heard. 


Curia: As this was a proviſion by a huſband for his wife, we 
ſhould be glad (if poſſible) to get over that maxim in law, * chat 4 
* buſband and wife ere one perſon”, and therefore cannot grant 
lands to one another; ſo where there is no particular cuſtom in a 
manor, the common law muſt take place; this is an original vo- 
luntary grant by the huſband to the wife, who cannot by law take 
immediately from him, any more than a monk who is dead in 
law, and conſidered as no perſon; ſo here is no perſon to take, 
for the wife and huſband are only one perſon. We are dealing with 
i fundamental maxim of the common law and might as well repeal 
the firſt ſection of Littleton, as determine this grant from the huſ- 
band immediately to the wife to be good, and where there is not ſo 
much as the ſhadow of a perſon intervening. The Poftea was or- 
(red to be delivered to the defendant, relufante totd curia. 
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The title of 
the declara- 
tion made a- 
greeable to 
the truth of 
the fact. 


— 


Wilkes, Eſq; againſt The Earl of Halifax 


T HE pluries diſtringas to compel the earl to enter his appexr. 
ance was returnable on the morrow of Saint Martin in this 
term; who then appeared, after having delayed the plaintiff byefſoin. 
ing, and privilege of parliament for ſeveral terms, whereupon the 
Plaintiff declared of this term of Saint Michael generally which i; 
conſidered by relation as a declaration of the firft day of the term in 
law; during the delay in this cauſe, and before the earl could be 
compelled to appear, Mr. Wilkes was outlawed upon an inform. 
tion filed by the attorney or ſolicitor general, and therefore the de- 
fendant wanted to plead the outlawry in abatement, which being 
dilatory plea muſt be pleaded within four days from the time of the 
filing the declaration, or it cannot be pleaded at all ; and (if the 
declaration is to be conſidered as of the firſt day of the term which 
it ſeems it is in point of law) then the defendant was too late to ple: 
this dilatory, and it cannot now be received; and therefore it wa 
moved on the part of the defendant, that the plaintiff might be 
obliged to intitle his declaration, Of the morrow of Saint Marti 
* in the term of Saint Michael in the 5th year of the King”, accord. 
ing to the truth of the caſe; for the earl did not appear till that day, 
and before he was in court the plaintiff could not declare again 


Upon ſhewing cauſe, it was ſaid for the plaintiff that the intitling 
his declaration as he has done, of the term generally, is not erro- 
neous, and therefore he has a right to intitle it in this manner ; that 
the court pays great regard to legal fictions. The plaintiff died the 
firſt of Decemter, judgment was entred the 6th, and held good by 
relation. 2 Barnes 205. The defendant died the 13h of February 
the judgment ſigned the 2 / held good. 2 Barnes 208. ands.P, 
209. defendant died 20th of April, on the 21ff of April, application 
was made (on an affidavit from Eſſex, ſworn 107% of April) for leave 
to enter up judgment on an old warrant of attorney, a rule was 
made and judgment was ſigned the 21ſt of April. 2 Barnes 212. 
That the defendant here having delayed, the plaintiff is not int- 
tled to favour, and if he had done as he ought to have done, he 


would have been in court four terms ago. 


For the defendant it was ſaid, that they did rot aſk this 28 
favour, but that the court would order the records to be made and 
entered according to the truth of the facts in the procedings, and 


they have often done this. 2 Barnes 271. That the plaintiff who 


is an outlawed perſon is no more intitled to be favoured that 


the defendant; the words in the titles of declarations are the 9 
0 


—_ 
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of the court, and they will ſee that they are true according to the 
act done in court. 1 Barnes 10. 


Curia: The defendant does not aſk this alteration to be made in 
the title of the plaintiff's declaration as a matter of favour, but of 
right; and if he has that right we are bound ex debito juſtitiæ to 
make this rule abſolute ; can it be ſaid that the defendant has for- 
ited his right of pleading in abatement, or any dilatory, when four 
4.ys are not paſſed ſince he was in court, and before that time the 
plaintiff could not, by law, declare againſt him, and the defendant 
may plead whatever plea he pleaſes; therefore the rule muſt be 
made abſolute, and the title of the declaration, according to the 


de- truth, and fictions in law ſhall never do injuſtice, for in fiction juris 
9 2 ſemper eſt aquitas. | 
the 


lj 


Eaſter Term 


5 Geo. 3. 1765. 


Smyth ver ſus Reynolds. C- B. 


T. OVER for 150 caſks of butter; upon Not guilty, there There is no 


the court upon this ſhort caſe; the plaintiff's ſhip lying — — 


in the river Thames with the butter on board brought from river before 
Ireland, the defendant (a cuſtom-houſe officer) went on board, and — — 1 
before the hatches were opened, or bulk broken, or any goods fered to fale. 
landed, or offered to ſale, ſeiſed the butter as contraband. The | 


lingle queſtion was, whether the ſeizure was lawful. 


was a verdict for the ya ſubje& to the opinion of t to ſeize 


and Curia: We are all of opinion that the ſeizure was unlawful, and 
and that there is no right to ſeize, unleſs the goods be landed, or offered 
who tolale ; the mere bringing the ſhip into port gives no right to ſeize ; 
than and this is our opinion grounded on the fat. 18 Car. 2. c. 2. and 


of Car. 2. c. 7. ſo there was judgment for the plaintiff per totam 
iam. | | | 


PART IL Uuu Bartlet 


'S Vs -& — 


r 
— 
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: Bartlet ver/us Robbins. C. B. 
Colts not al- NAS E upon afſump/it ; the defendant pleaded a tender of half 
8 Ja guinea which the plaintiff took out of court, and proceeded 
ctendant . 3 
pleads a ten- for more; there was a verdict for the plaintiff, damages 1, 18. and 
der of half a the judge certified under the fat. 43 Elix. cap. 6. that the damages 
. 3 to be recovered in this action did not amount to 40 ſhillings, but to 
gaiaſt him, if 1 J. 15. and no more. And now ſerjeant Burland moved that the pro- 
the judge cer- thonotary might tax the plaintiff full coſts de incremento; alledged 
— that the judge ought not in this caſe to have certified, becauſe 
damages are the defendant has pleaded a tender, which being found falſe, he 
under 403. has by his own wrong pleading increaſed the coſts ; ſo on the other 
ſtatutes which ſay that the plaintiff ſhall not recover coſts if the 
judge does not certify, yet where there is a ſpecial pleading he is 
intitled to his coſts; and if a defendant-remove a cauſe out of an 
inferior court, he is not intitled to this certificate, becauſe it was his 


own fault to remove the cauſe, and thereby put the plaintiff to great- 
er expences. ; 


C. Juſtice : I believe that in ſome caſes ſuch a rule has obtained, 
becauſe the defendant by his own fault has rebutted his right to 
coſts, by bringing another matter in queſtion, 


p Clive Juſtice: In an action for words, « that the defendant ſtole 
{a hen,” the defendant juſtified, there was a verdict for the plaintiff, 
and damages leſs than 40s. The court of King's Bench refuſed io 


allow more coſts than damages. 


Ch. Juſtice : This action is clearly frivolous, and the plea of ten- 
der does not alter the caſe; So the rule for full coſts was denied. 


Engliſh ver/us Burnell and Ingham. C. B. 
Replevin. | EPLEV IN for taking plaintiff's cattle; avowry that Burnel 


Avowry that was ſeiſed in fee and in poſſeſſion of a certain ancient meſſuage 
defendants and that Ingham was tenant and occupier of another ancient mel- 


: — ſuage, and that Burnell as owner and occupier of the meſſuage then 


of cerrain in his poſſeſſion, and Ingham as owner and occupier of the meſſuage 


— then in his poſſeſſion, and all other occupiers of the ſaid meſſuages 


common in have had time out of mind, and of right ought to have common 

the locus in paſture in the locus in quo, &c. and avow they took the cattle 
ene — damage feaſant; the plaintiff pleads in bar, and traverſes the right 
| _—_— this of common, and thereupon ide is joined, and a verdict was found 
is a | 3 | 
— _ the defendants, g enten 


N r 
S 3; * 


c 


8 


objected that the avowry is ill, the preſcription for right of common 
heing confined to the occupiers of the meſſuages, who have but a 
mere temporary, and not a permanent intereſt therein; for that 
ſuch preſcriptions ought to be made by thoſe who have a permanent 
ntereſt, 22 E. 4. 17. tenant for life cannot preſcribe, and where 
there is no perpetuity there can be no preſcription. Bro. Preſcrip- 
tion, pl. 77. 6 Rep. 60. a.. Gateward's caſe, the third reſolution ; 
this is contrary to the nature and quality of common, for every com- 
mon may be either ſuſpended or extinguiſhed, but ſuch common as 
this ſhall be /o incident to the perſon (the occupier) that no certain 
perſon can extinguiſh it, but as ſoon as be who releaſes it, &c.. 
removes, the new occupier ſhall have it. Gateward's caſe, 6 Rep. 
60. a, the fourth reſolution, Hunt v. Beaucham in Eaſter term 
33 Geo. 2. B. R treſpals, Plea that every inhabitant of the pariſh 
reliding and dwelling in the pariſh, and being an occupier of an 
ancien* meſſuage had a right of common, &c. this was determined 
by Gateward's caſe to be a bad preſcription. Auſtye v. Fawkner, 
Cre. Eliz. 445. replevin, The defendant avows for damage fea- 
ſant ; the plaintiff juſtifies, for that he had a cloſe adjoining to the 
defendant's cloſe, and that the defendant and all the occuprers of 
the ſaid cloſe from time whereof, &c. had uſed to repair the fences, 
and for not ſufficiently repairing the beaſts entred, &c. iſſue was 
taken upon the preſcription, and found for the avowant, and in 


eccupter, &c. was too general; indeed it is ſaid in that caſe, that it 
was aided by the ſtatute of jeofails, but in conſequent determinations 
that rule is not allowed. Croutber v. Oldfield, 1 Salk. 304. that a 
title defeCtively ſet forth, may be cured by a verdict, but a bad title 
ſet forth never can be cured. A preſcription that the poſſeſſors ought 
to repair fences, was held bad, and judgment arreſted after verdict. 
2 Rol. Rep. 288. Palmer 331. S. C. Cro. Fac. 66 5. S. C. Weekly 


joining the two defendants in one avowry, that though it might be 
good as to one of them, (Burnell,) who is feiſed in fee, yet it 
cannot be good as to the other, and a plea cannot be good in part, 
and bad in part, 1 Stra. 50g. 1 Saund. 28. 2 Co. 27. 


Bro. Preſcription, pl. 76. in treſpaſs; the inhabitants preſcribe for 
common, Sc. Per totam curiam, Tenants at will cannot preſcribe in 


the inhabitants have had a way over the land of the plaintiff to the 
church, &c, or that they have been quit of toll to the mill, &c. 
tenants at will cannot preſcribe in a thing which endureth in per- 
ſeluum, &c. but in the uſage and cuſtom of the vill; ſo nota le di- 
Wrjitie, ſee alſo Bro, Preſcription, pl. 28. 


: 
* 
A 


Serjeant Nares for the plaintiff moved in arreſt of judgment, and 


arreſt of judgment, it was held that the preſcription, that every - 


v. Wildman, 1 Ld. Raym. 405. he obſerved the particular manner of 


1 : Burland 


jure proprio, ſed in jure domini ſui; but the defendant may ſay that Cro. Jac. 152. 
the uſage of the vill of D. hath been from time whereof, &c. that 2 Show. 195 · 


Eaſter Term 5 Geo. 3. 176. "0 


2 Vent. 181. 


1 Salk. 335. 


— 


Burland ſerjeant contra: In this avowry, one of the defendants 
avows as owner and occupier of a tenement, and the other as occupier 
the iſſues are found for the defendants ; the plaintiff did not take 
advantage by demurring, as he might have done, therefore he is not 
intitled to favour. Admitting the argument on the other fide, we 
have ſufficiently ſet forth a title in the avowants; where the plaintiff 
complains of an injury done to his ſoil, there the defendant, in his 
juſtification, muſt preſcribe in a gue gate, becauſe the plaintiff 
complains of an injury done to his ſoil, but in reſpbaſi for taking 
goods, it is ſufficient for the defendant to ſay that he was poſeſty 
of the locus in quo, and the goods were damage feaſant; ſo for 
taking cattle, a juſtification that the defendant was poſſ-/ſed of a cloſe 
and intitled to common, and took the cattle damage feaſant is good, 
and there is no difference between a replevin and treſpa/s for taking 
cattle only; for replevin is only an action for taking the cattle, In 
eaſements, &c, it is ſufficient to declare upon the poſſeſſion. If an 
avowry ſhews the /ocus in quo belongs to the plaintiff, it muſt ſet 
forth a que e/tate, otherwiſe it need not; and though an avowry is 
informal, it is cured by verdict, our title is only defective in the 
ſetting forth, and ſo is cured, as in Cro. Elix. 445. 


Hewitt ſerjeant of the ſame fide with the defendant, there are two 
queſtions, 1. Whether the avowry be good; 2. Whether it be aided 
by the ſtatute after verdict. Here the injury complained of, is 
only for taking the plaintiff's cattle, no right to the cloſe is ſet 
forth; againſt a wrong-doer it is ſufficient to ſet forth a poſeſim, 
as in the caſe of a way, common, &c. ſo in all declarations, and an 
avowry is in the nature of a declaration. 2 Ld. Raym. 923. in ac- 
tions againſt wrong-doers it is enough to ſhew poſſeſion. 


Ld. Ch. Juſtice : Have you any caſe to ſhew that an avowry is 
conſidered as a declaration? do you argue only on principle! 


Hewitt ſerjeant : Only on principle. Diſtreſs is the firſt proceſs 
in this replevin, and the avowry is the declaration. 11 Med. 219. 
Harrington v. Buſh, flat. 32 H. 8. c. 30. here the true giſt of the 
action has been tried, and it appears the plaintiff has been a wrong- 
doer. Brown v. Bookill, Skin. 115, 213. the reaſon there given 
is, that it muſt be ſuppoſed the judge at the trial made him ſhew lis 
title. 1 Saund. 216, 19. by pleading over, the plaintiff here ha 
waived the objection. In Gateward's caſe, the title was ſuch as he 
could not have as an inhabitant, but might as an occupier. Freeman 
v. Jugg, B. R. replevin, for taking a horſe; the defen- 
dant avowed that he was p:ſ:/ſed of the hcus in quo, and took the 
horſe damage feaſant ; plea in bar, iſſue joined, and trial had. In 
arreſt of judgment, it was objected that the defendant in his a 
ought to have ſhewn the owner of the fee ; but the court held the 


avowry was cured by the plaintiff s pleading over. Ned 
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Nares ſerjeant in reply: It ſeems to be admitted by the laſt cafe 
cited by my brother, that poſſeſſion is not ſufficient in an avowry. I 
amit that in treſpaſs for taking cattle poſſeſſion is a good plea, but in 
replevin ĩt is otherwiſe, for there the avowant muſt ſhew a title in 
fee, or derive his title from him who has the fee, toin title him to 
have a return of the cattle; and the ſtar. 11 Geo. 2. c. 19. was 
made to excuſe the avowant from ſhewing his title in an avowry 
for a diſtreſs for rent. 2 Stra. 847. though in the caſe of eaſements 
you may declare upon the poſſeſſion, yet you mult prove a preſcriptive 
right at the trial. After a trial, the court will only preſume every 
thing was proved to make gecd the title pleaded, but not to make a 


good fille. 


Ch. Juſtice : Is there any caſe to ſhew that poſſeſſion is ſufficient 
in an avowry ? the court took time to conſider till the latter end of 
the term, when the Ld. Chief Juſtice delivered the opinion of the 


court, 


Lord Ch. Juſtice : It is objected that the right of common is laid 
in the occuprers only. The defendant's counſel did not pretend 
it would be good where it is neceſſary to ſet forth a title; for it is 
now ſettled law, and the reaſon in Gateward's caſe is convincing. 
The anſwer given is, that in zreſpaſs there is no occaſion to ſet forth 
atitle againſt a ſtranger, but the defendant's counſel produced no 
cale to thew that replevin is fimilar to treſpaſs. 


In replevin the avowant muſt juſtify, and ſhew by what authority 
he diſtrains ; the power of diſtreſs is an extraordinary power, and 
almoſt the only caſe wherein a party is his own carver. There 
are many caſes directly in point, uu. 148. there is a great dif- 
ference between replevin and treſpaſs, becauſe the avowant being to 
have a return of the cattle muſt ſhew a title #7 omnibus; otherwiſe 
in !r;ſpaſs, in which the defendant need only plead an excuſe. 
2 Lutw. 1231, the avowant muſt alledge what eſtate he is ſeiſed of, 
therefore this avowry is bad; the queſtion is, whether the verdict 
will cure it? the diſtinction is between a 7ifle d feclivehy ſet forth, 
and a defective title; where a title is ive, the ſtatutes of jeofar!s 
donot extend to it, and the jury cannot examine into what was not 
kt forth; the ſtatutes therefore cannot aid it, and per tetam curiam, 
Ihe judgment muſt be arreſted. 


Pa RT II. Xxx Johnſon 
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Johnſon verſus Kennion. C. B. 
Pittcexx A CTION upon the caſe upon a bill of exchange brought by 
965. 8 Jebnſon the indorſee againſt Xennion the drawer thereof, pay. 


by the i-dor- able to Pen/cr, or his order, who indorſed it to plaintiff in order ty 
ce againit tae get it diſcounted ; plaintiff delivered the bill to Balduyn, who ad- 


der vanced the whole money; Benſen paid 2321. to the plaintiff, then 


has pad part Baldeyn re- delivered the bill to the plaintiff, who repaid him the 
of the money reſidue. There was a verdict for the whole 1000 /. in the hill. 


he indor- a 
Pot ee Upon ſhewing cauſe why there ſhould not be a new trial, the 


recover the plaintiff the indorſee having been paid part of the ſum in the bill; 
wnole ſum in 
the dill -gainſt 
che Uiawer, 


Qs %% as a—__ « 


Ch. Juſtice: Conſider the nature of theſe contracts, they are ne- 
: gotiable bills paſſing through the hands of divers perſons, and though 
g. 2 . .be. Ae, there are by herons on the bill, yet — is but one A 
9 curity for one ſum of money, and he who has the poſſeſſion of the 
bill may bring his action; where there are many indorſers, the in- 
dorſees have a right of action in ſucceffion, but there is but one right N 
of action under the bill againſt one perſon at one and the ſame time. f 

1 he bill being in one indorſee's hand, the indorſor pays a part, 

and the objection is, that this ought to be conſidered as a pay- 

ment for the drawer ; but I think foto clo it is otherwiſe, becauſe 

the indorſor is no ſervant, nor is agent to the drawer. Suppoſe 

Henſon had paid the whole 1000 J. to Johnſon, and Benſon's name 

had not been ſtruck out, and an action had been brought in Jebn- 

ſon's name againſt the drawer, will you ſay the action will not lie! 

Suppoſe after a recovery againſt Kennion he had run away, could 

Benjon have had a right to come againſt Johnſon before any ſatis- 

faction? the bill is a ſecurity for every indorſor as ceftuy que truft 

Ithink it is a plain caſe that Jobnſon has a right to recover the whole 

money, and when he receives it, he will have received 232 J. of Ba 

ſon's money; the defendant has no reaſon to complain. 


8 .- 20... So 


Bathurſt J. of the ſame opinion. You cannot fplit the bill 6 
as to ſubject the party to different actions. 


Gould Juſtice: The thing is very clear, when the defendant hu 
aid the 1000/, there is an end of the contract. Where the Draw 
of the bill has paid part, you may indorſe it over for the reſidue; 
otherwiſe not, becauſe it would ſubject him to variety of actions 
A new trial was denied. 2 


Doe 


— 
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Doe on the demiſe of Neale verſus Roe. C. B. 


N ejectment: Serjeant Jephſon moved for judgment againſt the Proceſs. 
J caſual ejector upon an affidavit that a perſon tendered a copy of 2 
the declaration to the wife of the tenant in poſſeſſion in the ſhop, what is good. 
and would have read to her the notice to appear, but ſhe refuſed to 
hear it, or to receive the declaration, and ſhe ſaid ſhe would have no- 
thing to do with it, and turned out of the ſhop, and ſhut the door 
after her, whereupon the declaration was left in the ſhop. 


Bathurſt and Gould juſtices (only in court) thought this not quite 
ſufficient ſervice, as the notice ought to have been read aloud in 


* the ſhop, though no perſon was there; but as this was a hard caſe. 
pl they made rule to ſhew cauſe why this ſhould not be deemed good 
C- ſervice, 

he 3 
U. In a few days afterwards the court made a like rule, on an affida- 
at rit that the tenant kept out the way to prevent being ſeryed, on 
2 the motion of ſerjeant Hewitt. 

rt, 

y- 
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Roſs ver/us Walker. C. B. 


Pilot was ſent for to Graveſend, to come on board the 
| ſhip Oxford, being in Sea-Reach, who accordingly went 
—_—_— on board of her there and piloted her from thence to 
the Admiral- her moorings at Deptford, and for his wages due to him 
ty, if bis E upon that account has inſtituted a ſuit in the court of Admiralty; 
— ot and now it was moved for a prohibition upon a ſuggeſtion that both 
a county, the contract and the work done, were within the body of the 

county and an affidavit that Sea-Reach is within the body of the 


county. 


Prohibition, 
A pilot is a 


Againſt a prohibition it was ſaid that a pilot is a mariner, and a 
prohibition ſhall not go to the Admirality to ſtay a ſuit there, for 
mariners wages, though thecontract was upon the land. 1ſt, Becauſe 
it is more convenient for them to ſue there becauſe they may all 
join. 2dly, According to their law, if the ſhip periſh, the pilot loſes 
his wages. I Vent. 146. 1 Salk, 31. 1 Ld. Raym. 632. 1 Vat, 
343. 2 Vent. 181. That if a contract be with ſailors on the land 
to enter on board and go an intended voyage, and they accordingly 
enter on board, rigg the ſhip, and do work and labour there in the 
river, though the voyage never proceeds, they may ſue in the Ad- 
miralty for their wages, and a prohibition ſhall not go, notwith- 
ſtanding both the contract and the labour was done within the body 
of the county. 2 Ld. Raym. 1044, 5. Wells v. Oſman. b Mad, 
238. 8. C. In 2 Stran. 858. the maſter cannot ſue in the Admi- 
ralty for his wages, but all the mariners may. In 1 £9. Raym. 632. 
the ſame diſtinction is taken, and it is out of compaſſion to thele 
poor men that they may all join in the court of Admiralty ; they do 
not know who is the maſter, or is to pay them, ſo they proceed 
againſt the ſhip. That there is no doubt but a pilot is a mariner, 
the maſter covenants with the owners to find a pilot, and they to 
pay him. Molly cap. 9. J. 2. Malyn's Lex Mercat. 104. ſpeaks of 


a pilot's being a mariner, a ſurgeon during the voyage is a mariner, 
Suppoſe 


m 
CE 
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Suppoſe an India-man in diſtreſs in the river, and 40 mariners are 
neceſſary to be had from the land, muſt theſe poor men be obliged 
to bring ſeveral ſuits at common law ? it would be very hard. 


For a prohibition it was ſaid, that as it was now clear on all hands 
that both the contract and the labour were within the body of the 
county, the admiralty had no juriſdiction in this caſe, yet that it 
muſt be admitted, that if the contract be at land for an intended 
voyage, and the mariners go on board, rigg the ſhip, &c. though 
the voyage never proceeds, the Admiralty ſhall have juriſdiction; 
but where both the contract and the whole voyage or work is within 
the body of the county, as it is in the prefent caſe with reſpect 
to the pilot, the Admiralty has no juriſdiction, Litt. Rep. 166. 
Aſtton's caſe. 2 Brownl. S. C. Hob. 213. 4 Toft. 136, &c. Gcd- 
6% 261. and the caſes in 2 Ld. Raym. 1044, 5, 6 Mod. 238. cited 
on the other fide were relied on for a prohibition, S. C. 12 Med. 405. 


Curia: We are much inclined to favoar the pilot (who is a moſt 
accefſary mariner) if we could do it without breaking through the 
rules of law, becauſe it would be for the benefit of trade, and ſave 
great expence to theſe poor men; it is eſtabliſhed that every officer 
and common man who atliſts in navigating the ſhip (except the 
matter) even the ſurgeon is a mariner, and may ſue for wages in 
the court of Admiralty; for the ſurgeon preterves thoſe who preſerve 
the ſhip, and whether he is to be paid a grols lum, or ſo much per 
month, it is the ſame thing. Though both the contract, and work 
done on board, in the cafe of Melis and Oſman, 6 Mod. 238. were 
within the land; yet that caſe was very rightly determined, becauſe 
the contract was to manage the ſhip for an intended voyage, which 
cid not proceed on account of ſome diſagreement among the owners; 
the matiners were in no fault; and the true reaſon why ſeamen may 
ſve for their wages in the Admiralty, though the contract be at Jana, 
is, that There the ſhip itſelf is made liable to them; and beſides, 
there they may all join in the ſuit, neither of which may be at the 
common law, and yet much for the eaſe of poor ſeamen ; 67 
\odern has reported this cafe very fully, and he is the beſt repgr- 
ter who reports fully. | 


But there is no inſtance to be found * where the contract was at * N Of 
land, and to do the work on board, within the body of ſome county; 1 __ 
that the common Jaw courts have ever permitted the Admiralty to —— 
bave juriſdiction; and that is this caſe, the contract with this pilot bod of 
nas made at land, and to do work within the body of the county, „ by dard 
and not at ſea, or upon a voyage; and though it is (and muſt be) as by water, 
ladin the libel that they were both on the high ſeas, yet we mutt N 
now tzke the ſuggeſtion to be true, that both the contract and the . 
work were at land. A prohibition was granted fer tetam curi am. dition, 
*rjeant Nares for the plaintiff, Serjeant Hewitt for the defendant, d e © 15 


Farr II. Yyy Totterdell © * 


9 449 35G 


7 V. 255. Fennell, Mich. 22 Geo. 2 
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Totterdell and Harris, Maſters of the Taylors Com. 
pany at Bath verſus Glazby. C. B. 


Where there CT ION of debt for a penalty upon a by-law; the declaration 


is a cuſtom to q 5 1 1 
* ſets out that the city of Bath is a corporation, and ſtates the 


reigners from Charter and power to make by-laws ; that there has been a guild 
exerciſinga and company of taylors, free of the city, and two maſters for the 
al ©; government thereof, and a cuſtom time out of mind in that city, 
a by law to that no perſon whatever ſhall exerciſe. the trade of a taylor within 
2 that city, unleſs he be free of the ſaid trade and city; and that a by- 
— Ang law has been made by the mayor, aldermen and commons of the 
any but the City of Bath, for the better preſcrving the ſaid cuſtom which gires 
1 a penalty of 3s. 4d. per day, agaiiſt any one exerciſing the trade 
N. B. Except not being free thereof, to be levied by diſtreſs, or recovered by action 
in London io of debt, by the maſters of the ſaid company for the time being, for 
om the uſe of the poor of the company of taylors (ſetting forth the by. 
5 kep. 63, law exactly), that the defendant not being a freeman of the ſaid trade 
Hollings v. or city, exerciſed the trade of a taylor there; whereby an action ac- 
= na crued to the plaintiff to have and demand, &c. upon nil debet there 
Reports B. R. was a verdict for the defendant; and now it was moved that: 
1 new trial might be had for miſdirection by the judge, and for not 
2 Ld. Raym. receiving evidence which ought to have been received. 
I'29, 
te Without entring into the queſtion, whether the judge had mil- 
| directed the jury, or had refuſed evidence, which he ought to have 
received, it was objected, that, upon the face of the record, the 
by-law is a bad one; and if the pl-intiff had a verdict, he could 
not have judgment, therefore it would be abſurd and nugatory to 
ſend this matter to be tried again; the objection is, that thele 
taylors are not the corporation of Bath, and therefore the by-law 1s 
ill in giving the action to the maſters of the taylors company for 
the time being, who are ſtrangers to the corporation of Vall; the 
by-law ought to have given the action to the corporation of Cath; tot 
to give it to any body elle, is like aſſigning a che in action, which 
the policy of the law will not endure. Co. Lit. 214. 4. Badu ici aud 
B. R. Ellington v. Cheney. 9 Cen. 


2. upon this ſingle obje don, a new trial was denied by the court. 
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Fox ver/us Smith. C. B. 


DF upon a bond to perform an award ; the defendant Debe upon an 


prays oyer of the condition, which 1s, that if the defen- _— 
dant ſhall perform the award of Jabn Thompſon (and two No 1 
other arbitrators named therein) choſen between the par- Replication 
ties todetermine ofand concerning all and all mannerof cauſes, actions, — an 1 
ſuits, troubles, debts, claims and demands whatſoever, Cc. depend- 141. 108. — 
ing between the ſaid parties at any time before the date of the ſaid colts &c, 
bond, ſo as the ſaid award, &c. of the ſaid arbitrators be made in — 
writing, Cc. on or before ſuch a day, then, &c. which being read non-payment 
and heard the defendant pleads that the arbitrators made no award ef the * 
between the parties, according to the form and effect of that con- 33 
dition; and this he is ready to verify; wherefore, c. the plaintiff 
replies that the arbitrators before the day in the condition for that 
purpoſe ſpecified, to wit, on ſuch a day made a certain award in pag. Hil. 6. 
writing under their hands, Fc. of and concerning the premiſſes in Geo. 3 — 
the ſaid condition above ſpecified, and by their award ordered and 1 * 
awarded that the defendant ſhould pay to the plaintiff 16 /. 106. 
and all ſuch coſts, charges and expences as the plaintiff had been p 
putunto in a certain cauſe then depending between the parties, at a 
certain day then to come, and that thereupon they ſhould give each 7 
other general releaſes ; and then the plaintiff aſſigns a breach in the 
non-payment of the ſaid 161. 10s. upon which replication the 
defendant demurred in law. And the counſel for the defendant 
took ſeveral exceptions ; 1ſt, that no certain coſts, charges and ex- 
pences are ſet down and averred; 2dly, that the award doth not 
mention any cauſe between the parties depending in any certain 
court, and it might be in an inferior court, &c. and zdly, that there 3 Lev. 413. 
ls nothing awarded to the defendant but a releaſe, and that is not n K. 
to be made until all the reſt be performed; and although the award — > 
is good for the 16 J. 10s. which is certain, yet the coſts, charges Salk. 75- 
and expences of the ſuit are totally uncertain and void, and the award 
in that part can never be performed, and fo the releaſe to the defen- 
Gant can never be made, for it is to be made thereupon. 


It 
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\ alſo; but it he has judgment now, he can never have thoſe colts 


It was anſwered by the counſel for the plaintiff, that the brexy 
is well aſſigned in the replication for non-payment of the 16, 10 
only; and in that part the award is good and certain, whether , 
be void or not as to the coſts and charges is not material, for an 
award may be good in part and bad in part, and the breach is aſſign. 
ed in the non- performance of that part which is good, 


Lord Ch. Juſtice: If the award be good in that part, wheres 
the breach is aſſigned, (the defendant having admitted the breach 
by his demurrer) the plaintiff muſt have judgment. The iſt ob. 
jection goes too far, a benign conſtruction of awards hath taken 
place in modern times though formerly courts of juſtice looked 
nicely and critically into them; we will intend that by coſts, charge 
and expences, are meant ſuch coſts, &c. as courts take notice of 
by their officer; it might be ſaid that all coſts between the attorney 
and client, are meant thereby, but we will take the words of the 
arbitrators to mean the ſame as if they had been the words of the 
court. The 2d objection is, that it does not appear in what court 
the cauſe was, and it might be in an inferior court, where ther: 
may be no proper officer to tax the coſts ſo as to aſcertain them to 
this court; but we will preſume the cauſe was in a ſuperior court, 
and the rather, becauſe the defendant might have thewn by plead- 
ing, that the cauſe was in an inferior court; as to the 3d objection, 
a recovery in this action will be a bar to any future action brought 
on this bond for the non-payment of the coſts, &c. after they ar 
aſcertained, 


Clive Juſtice : I am of the ſame opinion. 


Bathurſt Juſtice : There is no doubt but an award may be good 
in part, though bad in part, and if the plaintiff in his replication ſet 
out the award, and aſſigns a br-ach in the non-performance of that 
part which is good, and the defendant demurs, the plaintiff mul 
have judgment, for the whole penalty of the arbitration bond 1s 
forfeited by ſuch non-performance; in this caſe the plaintiff might 
have applied to the court to have his coſts taxed and ſettled, and 
then he might have extended the breach tothe non-payment thered 


becauſe a recovery in this action, will be a bar to any future adio 
upon the ſame bond. And I am of opinion the breach is well al- 
figned, and the plaintiff ougbt to have judgment, 


Gould Juſtice : ] have a little doubt whether the plaintiff ought 
not to have got his coſts taxed before the day appointed by the 
2ward for the payment thereof, and of the 161. 10s. and before he 
could bring this action; for the defendant is not to have a releal 


until he pays both the debt and caſts according to the award, And 
3 _ therefore 
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therefore I am inclined to think the breach is not well aſſigned; — 
and if the plaintiff be not barred of any future action for the coſts, 
he cannot be intitled to judgment. 


Lord Ch. Juſtice; My brother Gould's objection is, that the 
breach is not well aſſigned, but if it is well aſſigned the plaintiff 
muſt have judgment for the whole penalty of the bond, and when 
he has once recovered the whole penalty, he certainly can never 
have another action upon the ſame bond to recover the penalty 
twice over; that would be unjuſt, and therefore it is moſt clear, 
2 recovery in this action will be an eternal bar to any future action 
on the fame bond. Surely it is not neceſſary to aſſign breaches of 
every matter in an award, the breach of any oe, is a forfeiture of 
the penalty of the bond ; whether the coſts be taxed or not, paid or 
not, I think the breach in non-payment of the 16 /. 103. is well aſ- 
ſigned, and being confeſſed by the demurrer, the plaintiff muſt have 
judgment, (Gould juſtice at laſt not diſagreeing,) judgment was gi- 
ren for the plaintiff, 


Catherine How, widow verſus Edward Strode. C. B. 


EPLEVIN for taking the cattle of the plaintiff in a certain Replevin. 

N place called Banbury's Furleng, otherwiſe Moolſbrost in the 
county of Samerſet; the defendant avows, and ſays that the place in Avowry that 
which, &c. is called Banbury's Furlong, and contains five acres and defendant 
a1 half, which place is, and at the time when, &c. was the ſoil — — 
and freehold of the defendant; and becauſe the cattle at the time ſant. 
when, Ec. were in the ſaid place in which, &c. depaſturing on the 
graſs there then growing, and doing damage to the plaintiff, he well 
aows the taking of the ſaid cattle damage feaſant, &c. the plain- pj, in bar 
uf pleads in bar to the ſaid avowry, and ſays that the place in the place in 
which, fc. is and at the time when, Sc. was parcel of Eaſtfield in Which, &. is 
the pariſh of Butlergh in the ſaid county; and that long before the 18 
time when, &c. ſhe was and is ſtill ſeiſed in her demeſne, as of plaintiff is 
fee of ten acres of land, with the appurtenances in the pariſh of Buz- ies - — 
gb; and that ſhe and all thoſe Whoſe eſtate ſhe hath, &c. from 1 
lime whereof, Sc. have had and uſed, and have been accuſtomed cim com- 
o have and uſe, and ſtill of right ought to have and uſe common meg 
if paſture in Eaftfield, whereot, &c. (her and their own lands in field whenthe 
the lame field excepted) for all her and their commonable cattle ume is ſown 
vant and couchant on the ſaid ten acres of land, every year when — — 
te fame field hath been ſown with any kind of corn or grain, from and carried 
be time that the corn or grain in that year, growing therein, hath In K 
een cut down and carried away, until the ſame field, or ſome part * 
feof, hath been reſown with ſome kind of corn or grain, as to 

ie laid ten acres of land, belonging and appertaining ; and further 

PART III. 2Z 2 2 | the 
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the plaintiff ſays, that in the year of our Lord 1764. the ſaid Eg. 
field was ſown with corn, and that before the time when, Gc. all 
the corn in that year growing, had been cut down and carried away, 
ard at a pro · Wherefore the plaintiff before the time when, &c. the ſame field, 
per ume p*t or any part thereof, then or at the time when, &c. not being re. 
ſown with any kind of corn or grain, put her ſaid cattle into the ſaid 
piece of land called Banbury's Furlong, being part of the ſaid Eyf. 
Field, to feed on the graſs there, and to take her common there, 
And the cattle remained there until the defendant of his own wr 
took them, &c. wherefore ſhe prays judgment and her damages, 
Replication to c. the defendant replies to the plea in bar, and ſays that in the 
8 3 . faid pariſh of Butleigb there are, and from time immemorial have 
re in B. o been two common fields, one called Eaftfield, and the other Meſfel 
. Eaſt and the Eaſtſield is the ſame Eaftfield in the plea in bar mentioned 
b.. Whereof, &c. in which common fields the lands of divers perſons 
| for the time being now do lie, and from time immemorial haye 
ard that the laid diſperſedly and in ſeveral parcels, and that all and every per. 
owners there- . . . . . 
of intercom- ſon and perſons, ſeiſed in fee of any lands lying in the ſaid com- 
mon while mon fields reſpectively, and unincloſed from the reſt of ſuch common 
* not fields reſpectively wherein ſuch lands have laid, or do lie, from time 
: whereof, Cc. have had and been uſed and accuſtomed to have for 
him, her and themſelves, his, her and their farmers and tenants, 
occupiers of ſuch lands reſpectively, ſo lying in ſuch common fields 
and unincloſed from the reſt of ſuch common fields reſpectively, 
common of paſture for his, her or their commonable cattle levant 
and couchant in and upon ſuch his, her or their reſpective lands, in 
the ſaid reſpective common fields, in which his, her or their ſaid lands 
ſo reſpectively lie, as aforeſaid, in and throughout all the unincloſed 
parts of the ſaid common fields reſpectively (his, her or their own 
lands in ſuch common fields reſpectively excepted) in manner fol- 
lowing (to wit) in every year, when the ſaid common fields reſpec- 
for a certain tively, wherein his, her or their ſaid lands, in ſuch common fields 
— reſpectively lie, have been fown with any kind of corn or grain, 
then in every ſuch year, from the time that the corn and grain, 
growing in ſuch year, in ſuch reſpective common field, hath been 
cut down and carried away until ſuch common field, or ſome pat 
thereof, hath been reſown with ſome kind of corn or grain, in re- 
ſpe& of ſuch his, her or their reſpective lands; and the defendant 
A cuſtom to — ſays, that the ſaid lands of the plaintiff mentioned in her 
incloſe. plea in bar do now lie; and from time whereof, &c. have laid in 
Egxftfield, and unincloſed from the reſt of the unincloſed lands in 
Eaſifield; and the defendant further ſays, that within the ſaid pa- 
riſh of Butleigh there now is, and from time whereof, &c. there 
hath been an antient cuſtom there uſed and approved of (that is to 
ſay) that every perſon or perſons having any lands in the ſaid com- 
mon fields, or either of them for the time being, and being willing 
to incloſe the ſame, or any part thereof, from the reſt of ſuch con- 
mon fields reſpectively, have reſpectively from time to tune * 
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ſed, and have been uſed and accuſtomed to incloſe, and of tight 
ought to have incloſed, and ſtill of right ought to incloſe ſuch his, 
her or their reſpective lands in ſuch reſpective common fields, or any 

thereof, from the reſt of ſuch reſpective common fields, and 
in ſuch caſe, during all the time aforeſaid, from the time of ſuch 
reſpeive incloſures, have had and held, and have uſed and been ac- 
cuſtomed to have and hold, and of right ought to have had and held 
and ſtill of right ought to have and hold fuch his, her or their re- and that ſuck 
ſpective lands ſo incloſed as aforeſaid, free and diſcharged from any | cr 
common of paſture of any other perſon whatſoever therein, and that common of 
in ſuch caſe by the cuſtom aforeſaid, every perſon and perſons ſo *y other 
inclofing as aforeſaid, hath and have during all the time aforeſaid, Ind that the 
thereby from the time of ſuch reſpective incloſures freed and dif- perſon ſo in- 
charged, and have been uſed and accuſtomed to free and diſcharge, — — 
and of right to have freed and diſcharged, and ſtill of right ought diſcharges all 
to free and diſcharge of the reſt of the unincloſed lands in the ſaid the unincloſed 
common fields, or either of them, in which he, ſhe or they were — 
intitled to common as aforeſaid, from all and all manner of com- to ſuch land 
mon of paſture, in reſpect of ſuch lands ſo by him, her or them incloſed. 
incloſed as aforeſaid ; and the ſaid defendant farther ſays, that he That je in- 
long before the ſaid time of the ſaid taking, &c. to wit, on the cloſed the 
firſt day of October in the year of our Lord 1761. was ſeiſed in his _ 5 
demeſne as of fee, of and in the ſaid place in which, Cc. lying in which be had 
and parcel of Eaſtſield, and unincloſed from the reſt of the ſaid field; = right of 
and that the ſaid defendant, and all thoſe whoſe eſtate he then 8 
had in the ſaid place in which, &c. for the time being, from time 
whereof, Fc. had then had, and had been uſed and accuſtomed to 
have, and of right ought to have had for himſelf and themſelves, 
his and their farmers and tenants, occupiers of the ſaid place in 
which, &c. common of paſture for all his and their commonable 
cattle levant and couchant in and upon the ſaid place in which, 
Sc. in and throughout the then unincloſed parts of Eaſtfield (his 
and their own lands in ſuch common field excepted) in manner 
following (that is to ſay) in every year when the ſaid Ea/tfield hath 
been ſown with any kind of corn or grain, then in every ſuch year 
from the time that the corn and grain growing in ſuch reſpective 
ear in ſuch common field called the Eaftfield, hath been cut down 
and carried away until the ſame field, or ſome part thereof, hath 
been reſown with ſome kind of corn or grain, in reſpe& of the 
fad place in which, &c. and being ſo ſeiſed thereof, he the defen- 
dant afterwards and before the time when, &c. to wit, on the ſame 
day and year laſt aforeſaid, at the pariſh aforeſaid, did inclole, the 


lad place in which, Cc. from the reſt of the ſaid field called Eaſt- 


Fell, according to, and by force of the ſaid cuſtom, and hath kept 


and continued ever ſince, and till keeps and continues the ſame ſo 
cloſed from the reſt of the ſame common field, whereby accord- 


ing 
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whereby all ing to, and by force of the ſaid cuſtom, all common of paſture x 
— every perſon whatſoever, in reſpect or right of any land lying in 
frees from bis the Ea/tfield, and all right of common of paſture of the ſaid defer. 
ſad right of Gant, in all and every the then unincloſed lands in the faid fieldin 
ag right of the ſaid place in which, Ec. from thence wholly ceaſed 
and was determined, and of right ought to have ceaſed and he de. 

end that the termined, and ſtill of right ought to ceaſe and be determined; and 
place incloſed the ſaid defendant from the time of the ſaid incloſure hitherto ought 
— ve to have had and held, and of right ought to have had and held, and 
common of till of right ought to have and hold the ſaid place in which, &; 
any otherper- freed and diſcharged from any common of paſture of any other 
_ perſon whatſoever ; and the ſaid defendant further ſays, that the 
ſaid cattle, long after ſuch incloſure was ſo made as aforeſaid, and 

during the time that the ſaid place in which, &c. fo was and con- 

tinued ſo incloſed from the reſt of the ſaid common field called 

the Eaftfield as aforeſaid, to wit, at the ſaid time when, Ec were 

of the ſaid plaintiff's own wrong in the ſaid place in which, &. 

feeding and depaſturing on the graſs there then growing, and doing 

damage there to the defendant, in manner and form as he hath above 

in his avowry alledged; and this he is ready to verify ; where- 

fore he prays judgment and a return of the ſaid cattle, together with 

his damages, colts and charges, &c. according to the form of the 

ſtatute in ſuch caſe made and provided, to be adjudged to him, &. 

Plaintiff re- the plaintiff rejoins and ſays, that ſhe having ſuch right of common 
joins that ſhe in the Ea/ticld whereof, &c. as in her plea in bar is ſet forth, (he 
Es at the ſaid time and in ſuch manner as in her plea in that behalf 
defendant mentioned, put her cattle into the ſaid piece of land called Banbury; 
* of Furlong, being part of the ſaid Eaftfield, to feed on the graſs there 
wrong, growing, and to take her ſaid common there, and the ſame cattle 
remained there for the cauſe aforeſaid, until the defendant at the 

time when, Cc. of his own wrong took her ſaid cattle and un- 

juſtly detained them, againſt ſureties and pledges in manner and 

form as the ſaid plaintiff hath in her plea in bar in that behalf al- 

and traverſes Jedged ; without this, that within the pariſh of Butleigh, there now 
CES to is and from time whereof, &c. there hath been an antient cuſtom 
there uſed and approved of, that every perſon or perſons having any 
lands in the ſaid common fields, or either of them for the time 

being, and being willing to incloſe the ſame, or any part thereof, 

from the reſt of the ſaid common fields reſpectively, have reſpectively 

from time to time incloſed, and have been uſed and accuſtomed to 

incloſe, and of right ought to have incloſed, and till of right ought 

to incloſe ſuch his, her or their reſpective lands in ſuch reſpective 

common fields, or any part thereof, from the reſt of ſuch reſpective 

common fields, and in ſuch caſe daring all the time aforeſaid from 

the time of ſuch reſpective incloſures have had and held, and have 

uſed and been accuſtomed to have and hold, and of right ought to 

Have had and held, and till of right ought to have and hold ſuch 
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his, her or their reſpeQive lands ſo incloſed as aforeſaid, free and 
4iſcharged from any common of paſture of any other perſon what- 
lever therein, and that in ſuch caſe by the cuſtom aforeſaid, every 
ſon and perſons ſo incloſing as aforeſaid, hath and have during all 
the time aforeſaid, thereby from the time of ſuch reſpective inclo- 
ſures freed and diſcharged, and have been uſed and accuſtomed to 
free and diſcharge, and of right ought to have freed and diſcharged, 
and ill of right ought to free and diſcharge all the reſt of the un- 
incloſed lands in the ſaid common fields, or either of them, in 
which he, ſhe, or they were intitled to common as aforeſaid, from 
il and all manner of common of paſture, in reſpect of ſuch lands ſo 
by him, her or them, incloſed as aforeſaid, as the ſaid defendant in 
his replication to the ſaid plea in bar of the plaintiff hath above al- 
edged; and this the plaintiff is ready to verify; wherefore, as be- 
ore, ſhe prays judgment and her damages by reaſon of the taking 
and ur juſtly detaining her ſaid cattle, to be adjudged to her, Cc. 
the defendant ſurrejoins, and as before ſays, that within the pariſh 3 
of Butleigh there now is, and from time whereof, &c. there hath 4 fuse. 
15 the aid defendant hath in his ſaid replication to the ſaid plea in ifue on the 
bar of the ſaid plaintiff above alledged; and of this he puts himſelf 22 
upon the country, and the ſaid plaintiff doth ſo likewiſe; there- 


fore, Cc. 


This cauſe was tried at the laſt aſſizes for the county of Somerſet, New trial for 
the iſſue lying upon the defendant to prove the cuſtom ; it was re- —— 
ported by the judge that the defendant produced five very old deeds, upon « 4 — 
2nd ſeveral other deeds which proved the cuſtom to incloſe, he alſo dence given 
called ſeven old witneſſes, three of the oldeſt proved the cuſtom to e de 
incloſe of their own knowledge for a great number of years, and ial, 
that they had been told (when they were young) by very old perſons 
then living, that it was the cuſtom for the landowners in thele fields 
to incloſe, and ſaid that they thought any man might incloſe his 
land. As to the right of common whilſt the lands laid uniacloſed, 
ſome of the witneſſes ſaid that ſuch owners of the unincloſed lands 
had a right of common without ſtint, but that after any of them had 
inclſed bis land, ſuch perſon had no right of common at all in the ſaid 
felds, or either of them, Another witneſs ſaid, if a man incloſed all 
his lands in the fields, he loſt his right of common totally ; but F 
that if heleft any bit, only an acre unincloſed, he uſed to enjoy his 
common in regard to that acre unincloſed, juſt as before, and uſed 
to put in any number of cattle without ſtint; ſeveral other old wit- 
neſſes ſwore to the ſame effect, and here the defendants reſted their 
caſe; whereupon the judge was of opinion that the defendant had 
not proved the cuſtom, which he ſaid was intire, that ſeveral of the 
witneſſes had proved that if a man incloſed 19 acres out of 20, it 
vas the cuſtom for him in reſpect to the one acre not incloſed, toput 

PART II, 4A on 


* 


oo 


deen an antient cuſtom, Cc. (and ſo takes iſſue upon the traverſe) joins,and takes 


for the defen. 


n= 
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; on to the unincloſed lands as many cattle as he pleaſed c17h;11; /:., 
and as he had done before he incloſed the 19 acres, and theref,;. 

the judge was pleaſed to tell the jury that he thought the defendant 

had not proved the cuſtom intirely, and that if they believed the 

land incloſed in queſtion, was diſcharged and freed from 
perſon having a right of common thereon, they ſhould find for the 
defendant, if not, that they ſhould find for the plaintiff, whereupon | 
the jury gave a verdict for the plaintiff. 


TO, JA 5 


] 

It was now moved for a new trial, for the miſdirection of the x 
udge; 1ſt, for that the cuſtom to incloſe was fully and clearly 
proved; and 2dly, that the right of common before incloſure made, | 
was for cattle /-rvant and couchant upon each perſon's unincloſed 5 
lands; and this matter is not at all in iſſue, but is admitted on the | 
pleadings by both fides ; the right of incloſure with its conſequence 4 
viz. its being freed from any perſon's former right of common there. 4 
on, was the only matter in iſſue, the other was a legal conſequence F 
and not traverſable (to wit) that the owner of ſuch incloſed land q 
is barred of any future right to common on the unincloſed land in 1 
theſe fields, and what ſome of the witneſſes ſaid of common without 
int is nothing to the purpoſe, for there is no ſuch thing as common 1 
without ſiint belonging to land; common belonging to fand can only ry 
be for cattle /wvant and couchant thereon; that the cuſtom to inclole 2 
was clearly proved, as appears by the evidence before ſtated, and 4 
when the land is incloſed, it is freed and diſcharged from any per- 1 


ſon's former right of common thereon ; and of this opinion was the 
whole court, and ſaid iſt, that the parties agree by the pleadings bo 


that while the lands in theſe open fields are unincloſed, all have a 2 
right of common for cattle /-vant and couchant; 2dly, the cuſtom * 
to incloſe, and that the land, as ſoon as and while incloſed, is free * 
from common is fully proved; the zd matter is a conſequence the 
in law, and wanted no proof, v/z. that as ſoon as any perſon has the 
incloſed he has excluded himſelf from any right of common on any * 
of the unincloſed lands; and any judgment given upon this record ed, 
cannot be a bar to any other party who may claim common in thelc the 
fields without levancy and couchancy. Per totam curiam, The ver- . 


dict muſt be ſet aſide for miſdirection of the judge, and there mul * 
be a new trial. Pri 


— ©” Xx - 


hn 


— 
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John Entick clerk verſus Nathan Carrington and three 
others, Meſſengers in ordinary to the King. C. B. 


N treſpaſs; the plaintiff declares that thedefendants on the 1 1th Treſp-6: for 


day of November in the year of our Lord 1762, at Weſtminſter in 


of the plaintiff in the pariſh of Sf. Dunſtan Stepney, and continued &. 


there four hours without his conſent and againſt his will, and all 
that time diſturbed him in the peaceable poſſeſſion thereof, and 
broke open the doors to the rooms, the Jocks, iron bars, c. thereto 
affixed, and broke open the boxes, cheſts, drawers, &c. of the 
plaintiff in his houſe, and broke the Jocks thereto affixed, and 
fearched and examined all the rooms, Cc. in his dwelling-houſe, 
and all the boxes, &c. ſo broke open, and read over, pried into 
and examined all the private papers, books, Sc. of the plaintiff there 
found whereby the ſecret affairs, &c. of the plaintiff became wrong- 
fully diſcovered and made public; and took and carried away 100 
printed charts, 100 printed pamphlets, &c. &c. of the plaintiff there 
found, and other 100 charts, &c. &c. took and carried away, to 
the damage of the plaintiff 2000/. The defendants plead iſt, Not 


5 to the breaking and entring the dwelling-houſe, and continuin 
four hours, and all that time diſturbing him in the poſſeſſion — 


and breaking open the doors to the rooms, and breaking open the f fate. 


boxes, cheſts, drawers, c. of the plaintiff in his houſe, and the 
ſearching and examining all the rooms, &c. in his dwelling-houſe, 
and all the boxes, &c. ſo broke open, and reading over, prying 
into, and examining the private papers, books, &c. of the plaintiff 
there found, and taking and carrying away the goodsand chattels in 
the declaration firſt mentioned there found, and alſo as to taking and 
carrying away the goods and chattels in the declaration laſt mention- 
ed, the defendants ſay, the pl. intiff ought not to have his action againſt 
them becauſe they ſay that before the ſuppoſed treſpaſs, on the 6th of 
Member 1; 62.and before, until, and all the time of theſuppoſed treſ- 
paſs, the Earl of Hol\fax was, and yet is one of the Lords of the Kings 
ir;vy Council, and one of his principal ſecretaries of ſtate, and that 
tne Earl before the treſpaſs on the 6th of November 1762. made his 
warrant under his hand and ſeal directed to the defendants, by which 
the Earl did in the King's name authorize and require the defen- 
ants, taking a conflable to their affiſtance, to make ſtrict and dili- 
gent ſearch for the plaintiff, mentioned in the ſaid warrant to be the 
thor, or one concerned in the writing of ſeveral weekly very 
lecitious papers, intitled, the Monitor or Britiſh Freeholder, num- 
ber 557, 358, 300, 373, 376, 378 and 380, Londen, printed for 


breaking and 
entring plain- 


Midal ſex, with force and arms broke and entred the dwelling houſe ud touſe, 


gullty to the whole declaration, whereupon iſſue is joined. adly _ _= 


warrant of 


„the ſecretary 
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J. Wilſon and J. Fell in Pater Noſter Row, containing groſs and 
ſcandalous reflections and invectives upon his Majeſty's government, 
and upon both houſes of parliament, and him the plaintiff having 
found, to ſeize and apprehend and bring together with his books 
and papers in ſafe cuſtody before the Earl of Halifax to be examin- 
ed concerning the premiſſes, and further dealt with according to 
law ; in the due execution whereof all mayors, ſheriffs, juſtices of 
the peace, conſtables, and all other his Majeſty's officers civil and 
military, and loving ſubjects, whom it might concern, were to he 
aiding and aſſiſting to them the defendants, as there ſhould be oc. 
caſion; and the defendants further ſay, that afterwards and before 
the treſpaſs on the ſame day and year, the warrant was delivered to 
them to be executed, and thereupon they on the ſame day and yen 
in the declaration, in the day time about 11 o'clock, being the ſaid 
time when, Sc. by virtue and for the execution of the ſaid warrant 
entred the plaintiff's dwelling-houſe, the outer door thereof being 
then open, to ſearch for and ſeize the plaintiff and his books and 
papers in order to bring him and them before the Earl of Halifax, 
according to the warrant, and the defendants did then and there 
find the plaintiff, and ſeiſed and apprehended him, and did ſearch 
for his books and papers in his houſe, and did neceſſarily ſearch and 
examine the rooms therein, and alſo his boxes, cheſts, &c. there, 
in order to find and ſeize his books and papers, and to bring them 
along with the plaintiff before the ſaid Earl, according to the wa- 
rant; and upon the ſaid ſearch did then in the ſaid houſe find 
and ſeize the goods and chattels of the plaintiff in the declan- 
tion, and on the ſame day did carry the ſaid books and papers to 
a houſe at Weſtminſter, where the ſaid Earl then and long before 
tranſacted the buſineſs of his office, and delivered the ſame to Ling 
Stanhope Eſq ; who then was and yet is an aſſiſtant to the Earl in 
his office of ſecretary of ſtate, to be examined, and who was then 
authorized to receive the ſame from them for that purpoſe, as it wa 
lawful for them to do; and the plaintiff afterwards (to wit) onthe 
17th of November in the ſaid year was diſcharged out of their cu- 
ſtody, and in ſearching for the books and papers of the plaintiff the 
defendants did neceſſarily read over, pry into, and examine the {aid 
private papers, books, Sc. of the plaintiff in the declaration men- 
tioned then found in his houſe, and becauſe at the ſaid time when, 
Gr. the ſaid doors in the ſaid houſe leading to the rooms therein, 
and the ſaid boxes, cheſts, Sc. were ſhut and faſtened ſo that the 
defendants could not ſearch and examine the ſaid rooms, boxes, 
cheſts, &c. they, for the neceſſary ſearching and examining the 


Aame, did then neceſſarily break and torce open the ſaid doors, boxes 


cheſts, &c. as it was lawful for them to do; and on the ſaid ce. 
caſion the defendants neceſſarily ſtayed in the houſe of the plaintif 
for the ſaid four hours, and unavoidably during that time diſturbed 


him in the poſſeſſion thereof, they the defendants doing J little 
I amage 


_—_ 


——_—_—_— — 
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4mage to the plaintiff as they poſſibly could, which are the ſame 
breaking and entring the houſe of the plaintiff, &c. (and ſo repeat 
the treſpaſs covered by this plea) whereof the plaintiff above com- 
ins; and this, Cc. wherefore they pray judgment, Sc. the plain- Replication de 
tif replies to the plea of juſtification above, that (as to the treſ- ivjuria (va 


paſs thereby covered) he by any thing alledged by the defendants P . 
therein ought not to be barred from having his action againſt them, 
becauſe he ſays, that the defendants at the pariſh of Stepney, of their 
aun wrong, and without the cauſe by them in that plea alledged, 
broke and entered the houſe of the plaintiff, Sc. &c. in manner 
and form as the plaintiff hath complained above; and this he prays 
may be inquired of by the country; and the defendants do fo like- 
wiſe. There is another plea of juſtification like the firſt, with this 
difference only, that in the laſt plea it is alledged, the plaintiff and 
his papers, &c. were carried before Lord Halifax, but in the firſt, it 
is before / ove! tanbope, his aſſiſtant or law clerk; and the like re- 
plication of de injura ſua propria ali; talt cauſa, whereupon a third 
fue is joined. This cauſe was tried in Neſiminſter-Ball before the 
Lord Chief Juſtice, when the jury found a ſpecial verdict to the fol- 
lowing purport. 


and The jurors upon their oath ſay, as to the iſſue firſt joined (upon Special ver- 
cre, the plea of Not guilty to the whole treſpaſs in the declaration that 4e. 

n as to the coming with force and arms, and alſo the treſpaſs indeclara- 

no tian, except the breaking and enter ing the dwell. ng-bcuje of the plain- 

ind tif, and continuing therein for the f. ace of four hours, and ail that 

* time diſiurbing bim in the poſſellion thereof, and ſearching ſeveral 

$ {0 rooms therein, and in one bureau, one writing diſt, and ſeveral drau- 

ore ers of the flantiff in bis houſe, and reading over and ami fe- 

rel veral of his papers there, and ſeiging, taking and carrying away ſome of 

2 21 G cs and papers there found, in the dec.aration complain: d of, the 


Jaiddefendants are not guilty. As to breaking andentring the dwelling- 


" houſe, Sc. aboverxcepted}) the jurors on their oath ſiy, that at the 
the time of making the following information, and before and until and 
* at the time of granting the warrant hereafter mentioned, and from 
A thence hitherto, the Earl of Ha iam was, and ſtill is one of the 
a Lords ot the King's privy council, and one of his principal ſecreta- 
en ties of (ate, and that betore the time in the declaration, viz. on the 
* :1th of October 1-62. at Saint James Wiſtminfler, one J onathan 
2 7 of Londcn, bookſeller and publiſher, came before Eaward 
I fn, Eg; an aſſiſtant to the ſaid Earl, anda juſtice of peace for the 


a city and liberty of //'ej{minfter, and there made and gave informa- 
ton in writing to and before the ſaid Edward li eſten againſt the ſaid 
Jobn Entick and others, the tenor of which information now pro- 
if duced and given in evidence to the jurors followeth in theſe words 
figures, to wit, The voluntary information of J. Scott; In the Scott's inſo- 
ar 17.5. I prepoſed ſetting up a paper, and mentioned it to 999 belore 


| « juſtice of 
Parr II. 4 B Vecler peace. 
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«© Dottor Shebbeare, and in a few days one Arthur Beardmore u 
« attorney at law ſent for me, hearing of my intention, and deſited c 


« I would mention it to Dr. Shebbeare, that he Beardmore and ſome 
« others of his friends had an intention of ſetting up a paper in 
«*« the city; Shebbeare met Beardmore, and myſelf and Entich (the ts 
« plaintiff) at the Horn tavern, and agreed upon the ſetting up th, 10 
paper by the name of the Monitor, and that Dr. Shebbeare and P 
« Mr. Entick ſhould have 200/. a year each; Dr. Shebheare put 10 


« into Beardmore's and Entick's hands ſome papers, but before the 4 
„ papers appeared Beardmore ſent them back to me (Scott), Seb. 6 
« beare inſiſted on having the proportion of his ſalary paid him; « 
he had 50 J. which I (Scott) fetched from Vere and Aſzlls by their 2 
« note, which Beardmore gave him; Dr. Shebbeare upon this was 1 
« quite left out, and the monies have been continued to Beard. E. 
* more and Entick ever ſince, by ſubſcription, as I ſuppoſed, raiſed, ec 
& I know not by whom; it has been continued in theſe hands ever 17 
« ſince; Shebbeare, Beardmore and Entick all told me that the late tic 
% Alderman Beckford countenanced the paper; they agreed with iſ, 
me that the profits of the paper, paying all charges belonging to be 
« it, ſhould be allowed me; in the paper of the 22 May, calle the 
% Sejanus; I apprehend the character of Sejanus meant Lord But, the 
the original manuſcript was in the hand-writing of David Me dic 
„ redith, Mr. Beardmore's clerk; I before received the manuſcript and 
« for ſeveral years till very lately from the ſaid hands, and do be- in 
<« lieve that they continue ſtill to write it. Jona. Scott, S. Janet. dra 
« 115 October 1702. anc 
to! 

The above information was given voluntarily before me, and anc 
ſigned in my preſence by Jona. Scott. J. Weſton. 4 
tha 

And the jurors further ſay, that on the 6th of November 1762, ran 
the ſaid information was ſhewn to the Earl of H. and thereupon too 
the Earl did then make and iſſue his warrant directed to the de- gay 


fendants, then and ſtill being the King's meſſengers, and duly (worn unt 
to that office, for apprehending the plaintiff, &c. the tenor of which the 


warrant produced in evidence to the jurors, follows in thele tue 

The ſecretary words and figures: George Montagu Dunk, Earl of Halifax, bei 

—_ e © Viſcount Sunbury, and Baron Halifax, one of the Lords of his cou 

plaintiff aud ** Majeſty's honourable privy council, lieutenant General of his and 

his books and «© Majeſty's forces, Lord lieutenant general and general governor of the! 

— « the kingdom of Ireland, and principal ſecretary of ſtate, &“ e 

« Theſe are in his Majeſty's name to authorize and require you, fc- ay, 

« king a conſtable to your aſſiſtance, to make ſtrict and diligent ſearci Ma 

| « for John Entickh, the author, or one concerned in the writing of to t 
| « ſeveral weekly very ſeditious papers, intitled the Monitor, or bri- 1 
5 e 


& tiſh Freebolder, No. 357, 358, 360, 373, 376, 378, 379» and 380, 
London printed for F. Wilſenand /. Feil in Pater Noſter Row, which orde 


0 contain groſs and ſcandalous reflections and invectivesupon his hy 
: 10 0 ''s 
* 


1d 
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« jeſty's government, and upon both houſes of parliament, and him, 

« having found, you are to ſeize and apprehend, and to bring, to- 

„ gether with his books and papers, in ſafe cuſtody !efore me to 

« he examined concerning the premiſſes, and further dealt with 

« according to law, in the due execution whereof all mayors, ſhe- 

« riffs, juſtices of the peace, conſtables, and other his Majeſty's 

« officers civil and military, and loving ſubjects whom it may con- 

« cern, are to be aiding and aſſiſting to you as there ſhall be occa- 

« fon; and for ſo doing this ſhall be your warrant, given at Saint 

« James's the 6th day of November 1762. in the third year of his 

« Majeſty's reign. Dunk Halifax: to Nathan Carrington, James 

« Watfon, Thomas Ardran and Robert Blackmore, four of his Ma- 

« jeſty's meſſengers in ordinary.” And the jurors further ſay, the ,,;,...q, 
Earl cauſed this warrant to be delivered to the defendants to be ex- the defendants 
ecuted, and that the defendants afterwards on the 1 1th of November ” on _ 
1762, at 11 o'clock in the day time, by virtue and for the execu- Iich of Nov. 
tion of the warrant, but without any conſtable taken by them to their 1762. did 
aſiſtance, entered the houſe of the plaintiff, the outer door thereof ance Prone 
being open, and the plaintiff being therein, to ſearch for and ſeize a conktabie, 
the plaintiff and his books and papers, in order to bring him and 

them before the Earl, according tothe warrant ; and the defendants 

did then find the plaintiff there, and did ſeize and apprehend him, 

and did there ſearch for his books and papers in ſeveral rooms and 

in the houſe, and in one bureau, one writing deſk, and ſeveral 

drawers of the plaintiff there in order to find and ſeize the ſame, 

and bring them along with the plaintiff before the Earl according 

tothe warrant, and did then find and ſeize there ſome of the books 
and papers of the plaintiff, and peruſed and read over ſeveral other 

of his papers which they found in the houſe, and choſe to read, and 
that they neceſſarily continued there in the execution of the war- 
rant four hours, nd diſturbed the plaintiff in his houſe, and then 
took him and his ſaid books and papers from thence, and forthwith 
gave notice at the office of the ſaid ſecretary of ſtate in We/tminſter 
unto L5ve! Stanhope, Eſq; then before, and (till being an aſſiſtant to 
che Earl in the examinations of perſons, books and papers ſeized by vir- 
tue of warrants iſſued by ſecretaries of ſtate, and alſo then and till and e- 
being a juſtice of peace for the city and liberty of Weſtminſter and — 1 
county of M:dd/eſex, of their having ſeized the plaintiff, his books — 
ind papers, and of their having them ready to be examined, and law clerk, 
they then and there at the inſtance of the ſaid Love! Stanbope de- unn 
liered the ſaid books and papers to him: and the jurors further that cfice by 
, that, on the 13th of April in the firſt year of the King, his the King's 
Majeſty, by his letters patent under the great ſeal, gave and granted rr — 
to the ſaid Lowel Stanhope the office of law-clerk to the {ec: etaries ebpeace. 
of ſtate; and the King did thereby ordain, conſtitute and appoint 
the law-clerk to attend the offices of his ſecretaries of ſtate, in 
order to take the depofitions of all ſuch perſons whom it may be 
neceſſary 


— Ang 
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neceſſary to examine upon affairs which might concern the public, & 

(and then the verdict ſets out the letters patent to the law-cle;k in 

bac verba) as by the letters patent produced in evidence to the 

jurors appears. And the jurors further ſay, that Love / Stanbop, by 

virtue of the ſaid letters patent long before the time when, &. on 

the 13th of April in the firſt year of the King was, and ever ſince 

| hath been and ſtill is law-clerk to the King's (-cretaries of ſtate, aud 
That the ie hath executed that office Il that time. And the jurors further ſz 
. debe that at different times from the time of the revolution to this preſent 
the revel. time, the like warrants with hat iſſued againſt the plaintiff, hay 
tion. been frequently granted by the ſecretaries of ſtate, and executed hy 
the meſſengers in ordinary for the time being, and that each of the 
defendants did reſpectively take at the time of being appointed meſ. 

ſengers, the uſual oath, that he would be a true ſervant to the King, 

Thet node- Cc. in th place of a meſſenger in ordinary, Cc, and the juror 
mand was further ſay, that no demand was ever made or left at the uſual place 


| 
plana of of abode of the defendants, or any of them, by the plaintiff, or hi 
copy of the attorney or agent in writing of the peruſal and copy of the ſaid war. 
— rant, ſo iſſued againſt the plaintiff as aforeſaid, neither did the plain. 0 
bring bis ac. tiff commence or bring his ſaid action agaiuſt the defendants, or any 4 
tion within fix of them, within ſix calendar months next after the ſeveral acts afore- 
18 ſaid, and each of them were and was done and committed by them 0 
Gone by de - As aforeſaid; but whether, upon the whole matter as afoteſaid by the c 
Feadanss jurors found, he ſuid defendants are guilty of the treſpats hereinbe- R 
fore particularly ſpecified in breaking and entering the bouſe of tle a 
plaintiff in the declaration mentione.', and continuing there for far a 
beurs, and al thut time diſturbiug th plaintiff in the pafecion tere, u 
aud ſeaſ ching ſeceral rooms tber in, aud ane bureau, one writing dil, p 
and ſeveral drawers of the plaintiff in bis haue aud reading over und is 
examining ſeveral of bis papers tbere, and ſeizing, taxing and carty- d 
Special ver- ing aWay ſom? of his books and papers there found; or the 1.id plun- ti 
dict concludes tiff ought to maintain his ſaid action againſt them, the jurors are if 
mon form Altogether ignorant, and pray the advice of the court thereupon; er 
and if upon the whole matter aforeſaid by the jurors found, it ſhall th 

ſeem to the court that the defendants are yuiity of the ſaid treipals 

and that the plaintiff ought to maintain his action againſt them, tie 
jurors jay upon their ſaid oath, that the defendants are guilty of ths of 
ſaid treſpaſs in manner and form as the plaintiff hath thereof com- an 


plained againſt them; and they afleſs the damages of the plinti! wi 


Dam» A 
— by occaſion thereof, beſides his colts and charges by him avout lu th 
ſuit in this behalf laid cut to 300. and for thoſe coſts and charges be 

to 4cs. but if upon ihe whole matter by the jurors found, it (kai ev 

ſeem to the court that the ſaid defendants are not guilty of the {a fer 

treſpaſs; cr that the plaintiff ought not maintain his action agzal no 

them, then the jurors. do ſay upon their oath that the defendats " 

tha 


are not guilty of the ſaid treipaſs in manner and forin as the plais- 


&iff hath thereof complained againſt them; and as to the Jait 1% tha 
a gil | 4 
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on the ſecond ſpecial juſtification the jury found for the plaintiff, The laſt iſſue 


that the defendantsin their own wrong broke and entred, and didthe 
treſpaſs as the plaintiff in bis replication has alledged. 


This ſpecial verdict was twice ſolemnly argued at the bar; in 
Eaſer term laſt by ſerjeant Leigh for the plaintiff, and Burland, one 
of the King's ſerjeants, for the defendants, and in this preſent term 
by ſerjeant Glynn for the plaintiff, and Nares, one of the King's 
{rjeants for the defendants. 


Counſel for the plaintiff. At the trial of this cauſe the defendants Eaſer term 
relied upon two defences ; 1ſt, That a ſecretary of ſtate as a juttice 5 Gee, 3. 


or conſervator of the peace, and theſe meſſengers acting under his 
warrant are within the ſtatute of the 24th of Geo. 2. c. 44. which 
enacts, (among other things) That * no action ſhall be brought 
« againſt any conſtable or other officer, or any perſon acting by his 
« order and in his aid, for any thing done in obedience to the war- 
rant of a juſtice, until demand hath been made or left at the uſual 
« place of his abode by the party, or by his attorney in writing 
« ſigned by the party, demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the fame hath been refuſed or neglected 
« for fix days after ſuch demand”, and that no demand was ever 
made by the plaintiff of a peruſal or copy of the warrant in this caſe, 
according to that ſtatute, and therefore he ſhall not have this action 
againſt the defendants, who are merely miniſterial officers acting 
under the ſecretary of ſtate, who is a juſtice and conſervator. of the 
peace, 2dly, That the warrant under which the defendants ated, 
is a legal warrant, and that they well can juſtify what they have 
done by virtue thereof, for that at many different times from the 
time of the revolution till this time, the like warrants with that 
iſſued againſt the plaintiff in this caſe have been granted by ſe- 
cretaries of ſtate, and executed by the meſſengers in ordinary for 
the time being, 


1. It is moſt clear and manifeſt upon this verdict, that the Earl As tothe fr, 


of Halifax ated as ſecretary of ſtate when he granted the warrant, 
and not merely as a juſtice of the peace, and therefore cannot be 
within the ſtatute 24 Geo. 2. c. 44. neither would he be within 
the ſtatute if he was a conſervator of the peace, ſuch perſon not 
being once named therein; and there is no book in the law what- 
ever, that ranks a ſecretary of ſtate gue/i /ecretary, among the con- 
lervators of the peace; Lambert, (Cale, Hawkins, Ld. Hale, &c. Gc. 
none of them take any notice of a ſecretary of ſtate, being. a con- 
ſervator of the peace, and until of late days he was no more indeed 
than a mere clerk ; a conſervator of the peace had no more power 
than a conſtable has now, who. is a conſervator of the peace at com- 
mon law, At the time of making this ſtatute, a juſtice of peace, 
conſtable, head borough and other officers of the peace, borſholders 
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4 Inſt. 176. 


As to the ſe- 
cond, 


and tithingmen, as well as ſecretary of ſtate, conſervator of the 
and meſſenger in ordinary, were all very well known; and if it ha 
been the intent of the {tatute, that a ſecretary of ſtate, conſervator gf 
the peace, and meſſenger in ordinary, ſhould have been within the 
ſtatute, it would have mentioned all or ſome of them, and it ng 
having done fo, they cannot be within it. A meſſenger certainly can. 
not be within it, who is nothing more than a mere porter, and Lon 
_ Halifax's footmen might as well be faid to be officers within the 
ſtatute as theſe defendants. Beſides the verdict finds that theſe. 
fendants executed the warrant without taking a conſtable to their 00 
tance; this diſobedience will not only take them out of the protee. 
tion of the ſtatute, (if they had been within it), but will alſo dif. 
able them to juſtify what they have done, by any plea whatever, 
the office of theſe defendants is a place of conſiderable profit, and x 
unlike that of a conſtable or tithingman as can be, which is an office 
of burthen and expence, and which he is bound to execute in per. 
ſon, and cannot ſubſtitute another in his room, though he may cl 
perſons to aſſiſt him. 1 Hale's P. C. 58 1. This warrant is more lil 
a warrant to ſearch for ſtolen goods and to ſeize them, than ay 
other kind of warrant, which ought to be directed to conſtables 
and other public officers which the Jaw takes notice of, 2 Hal:'sP, 
C. 149, 150. how much more neceſſary in the preſent caſe wait 
to take a conſtable to the defendants aſſiſtance; the defendants hare 
alſo diſobeyed the warrant in another matter, being commanded u 
bring the plaintiff, and his books and papers before Lord Halifax; 
they carried him and them before Lovel Stanhope, the law-clerk 
and though he is a juſtice of peace, that avails nothing, for nofin- 
gle juſtice of peace ever claimed a right to iſſue ſuch a warrant a 
this, nor did he act therein as a juſtice of peace, but as the lau- 
clerk to Ld. Halifax. The information was made before juſtice 
Weſton ; the ſecretary of ſtate in this caſe never ſaw the accuſer nor 
the accuſed; it ſeems to have been below his dignity ; the names 
of the officers introduced here are not to be found in the law-books, 
from the firſt year-book to the preſent time, 


2. A power to iſſue ſuch a warrant as this, is contrary to the ge- 
nius of the law of England, and even if they had found what they 
ſearched for, they could not have juſtified under it; but they did 
not find what they ſearched for, nor does it appear that the plain. 
tiff was the author of any of the ſuppoſed ſeditious papers mentioned 
in the warrant, ſo that it now appears that this enormous tre ſpaß 
and violent proceeding has been done upon meer ſurmiſe; but the 
verdict ſays ſuch warrants have been granted by ſecretaries of (late 
ever ſince the revolution; if they have, it is high time to put al 
end to them, for if they are held to be legal, the liberty of this 
country is at an end; it is the publiſhing of a libel which is the 
crime, and not the having it locked up in a private drawer in! 


man's ſtudy ; but if having it in one's cuſtody was the crime 
| ro 
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no power can lawfully break into a man's houſe and ſtudy to ſearch 
ſor eridence againſt him; this would be worſe than the Spaniſh in- 
vifition ; for ranſacking a man's ſecret drawers and boxes to come 
at evidence againſt him, 1s like racking his body to come at his 
ſecret thoughts. The warrant 1s to ſeize all the plaintiff's books 
and papers without exception, and carry them before Lord Halifax; 
What ? has a ſecretary of ſtate a right to ſee all a man's private let- 
ters of correſpondence, family concerns, trade and buſineſs ? this 
would be monſtrous indeed ! and if it were lawful, no man could 
endure to live in this country. In the caſe of a ſearch warrant for 
ſtolen goods, it is never granted, but upon the ſtrongeſt evidence, 
that a felony has been committed, and that the goods are ſecreted 
in ſuch a houſe, and it is to ſeize ſuch goods as were ftolen, not 
all the goods in the houſe; but if ſtolen goods are not found there, 
all who entred with the warrant are treſpaſſers: however frequently 
theſe warrants have been granted ſince the revolution, that will not 
make them lawful, for if they were unreaſonable or unlawful when 
firſt granted, no uſage or continuance can make them good; even 
cuſtoms which have been uſed time out of mind, have been often 
adjudged void, as being unreaſonable, contrary to common right, 
or purely againſt law, if upon conſidering their nature and quality 
they ſhall be found injurious to a multitude, and prejudicial to the 
common wealth, and to have their commencement (for the moſt 
part) through the oppreſſion and extortion of lords and great men. 
Daris 32. b. Theſe warrants are not by cuſtom, they go no farther 
back than go years, and moſt amazing it is they have never before 
this time been oppoſed or controverted, conſidering the great men 
that have preſided in the King's Bench fince that time; but it was 
reſerved for the honour of this court, which has ever been the pro- 
tector of the liberty and property of the ſubject, to demoliſh this 
monſter of oppreſſion, and to tear into rags this remnant of Star- 
Chamber tyranny. 


Counſel forthe defendants : I am not at all alarmed, if this power 
is eſtabliſhed to be in the ſecretaries of ſtate; it has been uſed in 
the beſt of times, often ſince the revolution. I ſhall argue, 1ſt, 
That the ſecretary of ſtate has power to grant theſe warrants, and if 
I cannot maintain this, I muſt adly ſhew that by the ſtatute 24 Geo. 
2.c. 24. this action does not lie againſt the defendants the meſſen- 
gers. 1. A ſecretary of ſtate has the ſame power to commit for 
treaſon as a juſtice of peace. Kendale and Roe, Skin. 596. 1 Salz. 
346. S. C. 1 Ld. Raym. 65. 5 Med. 78. S. C. Sir H. Wyndham 
was committed by James Stanbope, ſecretary of ſtate, to the Tower 
tor high treaſon the 7th of Odober 171 5. ſee the caſe 1 Stra. 2. and 
lerjeant Hawkins ſays it is certain that the privy council or any one 
or two of them, or a ſecretary of /late, may lawtully commit per- 
lons for treaſon, and for other offences againſt the ftate, as in all ages 
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they have done, 2 Hawk, P. C. 117. ect. 4. 1 Leon. 70, 5 
Carth, 291. 2 Leon. 175. if it is clear that a ſecretary of ſe 
may commit for treaſon and other offences againſt the ſtate, he cc. 
tainly may commit for a ſeditious libel againſt the government. fox 
there can hardly be a greater offence againſt the ſtate, except aqui 
treaſon. A ſecretary of ſtate is within the habeas corpus act, but x 

ower to commit without a power to iſſue his warrant to ſeize the 
offender and the libel would be nothing, ſo it muſt be concluded 
that he has the ſame power upon information to iſſue a warrant 
to ſearch for and ſeize a ſeditious libel, and it's author and pub⸗ 
liſher, as a juſtice of peace has for granting a warrant to ſearch for 
ſtolen goods, upon an information that a theft has been Committed, 
and that the goods are concealed in ſuch a place; in which caſe the 
conſtable and officers aſſiſting him in the ſearch, may break open 
doors, boxes, &c. to come at ſuch ſtolen goods, Suppoſing the 
practice of granting warrants to ſearch for libels againſt the ſtate 
be admitted to be an evil in particular caſes, yet to let ſuch libellen 
eſcape who endeavour to raiſe rebellion is a greater evil, and may be 
compared to the reaſoning of Mr. Juſtice Foſter in the caſe of pre. 
fing 159. where he ſays, that war is a great evil, but it is choſe 
e to avoid a greater. The practice of preſſing is one of the mil. 
e chiefs war brings with it; but is it a maxim in law and good 
* policy too, that all private miſchiefs mult be born with paticnce, 
for preventing a national calamity, &c. 


. 


I. Suppoſing there is a defect of juriſdiction in the ſecretary of 
ſtate, yet the defendants are within the Sat. 24 Geo. 2. c. 44. and 
though not within the words, yet they are within the reaſon of it 
that it is not unuſual in acts of parliament to comprehend by con- 
ſtruction a generality where expreſs mention is made only of a partiu- 
lar; the ftatute of zrcumſtette agatis concerning the biſhop of Nir- 
wich extends to all biſhops. Fitz. Probibiticn 3. and 2 Inſet. on this 
ſtatute. 25 Ed. 3. c. enables the incumbent to plead in guar: 
impedit, to the King's ſuit; this alſo extends to the ſuits of 
all perſons. 38 E. 4. 31. the act 1 Ric. 2. ordains that the war- 
den of the Fleet ſhall not permit priſoners in execution to go out 
of priſon by bail or baſton, yet it is adjudged that this act extend 
to all gaolers. Plowd, Com. caſe of Platt 3 ö. b. the ſtat. de den ar- 
ditionalibus extends to all other limitations in tail not there particu- 
larly mentioned, and the like conſtruction has been put upon {- 
veral other ſtatutes, Tro. Jones 62. the ſtat, 7 Jac. I. c. 5. lle 
word conſtable therein extends to a deputy conſtable, Moor 645 
Theſe meſſengers in ordinary have always been conſidered as officer 
of the ſecretaries of ſtate, and a commitment may be to their cults 
dy, as in Sir V. Wyndbam's caſe. A juſtice of peace may make! 
conſtable pro lac wick to execute a warrant, who would be withil 


the /tat. 24 Geo. 2. ſo if theſe defendants are not conſtables, yt? 
2 ; 


officer 
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Ficers they have power to execute a warrant of a juſtice of peace; a 
conſtable may, but cannot be compelled to execute a warrant out cf his 
juriſdict: on; officers acting under colour of office, though doing an 
illegal act, are within this ſtatute. Vaugb. 113. So that no demand 
having ever been made of the warrant, nor any action commenced 
within fix months, the plaintiff has no right of action. It was ſaid 
that a conſervator of the peace had no more power than a conſtable 
has now, I anſwer, they had power to bind over at common law, 
hut a conſtable has not. Dalton cap. 1, 


Counſel for the plaintiff in reply: It is ſaid this has been done 
jn the beſt of times ever ſince the revolution; the concluſion from 
thence is, that it is the more inexcuſable, becauſe done in the beſt 
of times, in an æra when the common law (which had been tram- 

ed under the foot of arbitrary power) was revived, We do not 
jeny but the ſecretary of ſtate hath power to commit for treaſon and 
other offences againſt the ſtate, but that is not the preſent caſe, 
which is breaking into the houſe of a ſubject, breaking into his 
Irawers and boxes, ranſacking all the rooms in his houſe, and prying 
into all his private affairs; but it is ſaid if the ſecretary of ſtate has 
power to commit, he has power to ſearch, Cc. as in the caſe of 
fiolen goods; this is a falſe conſequence, and it might as well be 
ſaid he has a power to torture; as to ſtolen goods if the officers find 
none, have they a right to take away a man's goods which were not 
olen? Preſſing is ſaid to be a dangerous power, and yet it has 
een allowed for the benefit of the ſtate ; but that is only the ar- 
pument and opinion of a ſingle judge, from ancient hiſtory and 
records, in times when the lower part of the ſubjects were little 
better than ſlaves to their Jords and great men, and has not been 
zllowed to be lawfu] (without an act of parliament) ſince the time 
ff the revolution. The at. 24 Geo. 2. has been compared to an- 
ent ſtatutes, naming particular perſons and diſtricts, which have 
been conſtrued to extend to many others not named therein; and fo 
the defendants, though no ſuch officers are mentioned, by like rea- 
on, are within the ſtatute of 24 Geo. 2. but the law knows no ſuch 
fficers as meſſengers in ordinary to the King. It is ſaid the habeas 
pus at extends to commitments by ſecretaries of ſtate though they 
re not mentioned therein; true, but that ſtatute was made to pro- 
et the innocent againſt illegal and arbitrary power; it is ſaid the 
cretary of ſtate is a juſtice of peace, and the meſſengers are his 
ticers; why then did the warrant direct them to take a conſtable 
0 their aſſiſtance, if they were themſelves the proper officers? it 
ems to admit they were not the proper officers; if a man be made 
n officer for a ſpecial purpoſe to arreſt another, he muſt ſhew his 
uthority; and if he refuſes, it is not murder to kill him; but a 
onſtable or other known officer in the law need not ſhew his war- 
ant, 
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Lord Chief Juſtice: I ſhall not give any opinion at preſent, becap. 
this caſe, which is of the utmoſt conſequence to the public, is to he 
argued again; I ſhall only juſt mention a matter which has ſlipt th, 
ſagacity of the counſel on both fides, that it may be taken notice of 
upon the next argument. Suppoſe a warrant which is againſt la 
be granted, ſuch as no juftice of peace, or other magiſtrate bigh 
or low whomſoever has power to iffue, whether that magiſtrate t 
Juſtice who grants ſuch warrant, or the officer who executes it, are 
within the ſtat. 24 Geo. 2. c. 44: To put one caſe (among an hun- 
dred that might happen): Suppoſe a juſtice of peace iſſues a warrant 
to ſearch a houſe for ſtolen goods, and directs it to four of his ſer. 
vants, who ſearch and find no ſtolen goods, but ſeize all the books 
and papers of the owner's of the houſe, whether in ſuch a cf 
would the juſtice of pezce, his officers or ſervants, be within the 
tat. 24 Ges. 2.? I deſire that every point of this caſe may be argued 
to the bottom, for I ſhall think myſelf bound, when I come to gin 
judgment, to give my opinion upon every point in the caſe, 


Mich. 6Gco, Counſel for the plaintiff on the 2d argument: If the ſecretary of 


Nate, or a privy counſeller, juſtice of peace, or other magiſtrate 
whatever, have no legal power to grant the warrant in the preſent 
caſe, it will follow, that the magiſtrate uſurping ſuch an illegi 
power, can never be conſtrued to be within the meaning or reaſon 
of the ſtatute of 24 Geo. 2. c. 44. which was made to protect juſt 
.ces of peace, &c. where they made blunders, or erred in judgment 
in caſes within their juriſdiction, and not to give them arbitrary 
wer to iſſue warrants totally illegal from beginning to end, andin 
caſes wherein they had no juriſdiction at all. If any ſuch powerin 
a ſecretary of ſtate, or a privy counſellor, had ever exiſted, it would 
appear from ourlaw-books; all the ancient books are ſilent on thi 
head ; Lambert never once mentions a ſecretary of ſtate ; neitherhe 
nor a privy counſellor, were ever conſidered as magiſtrates; in al 
the arguments touching the Star-chamber, and petition of right 
nothing of this power was ever dream't of; ſtate commitmentsan- 
ciently were either per mandatum regis in perſon, or by warrant d 
ſeveral of the privy counſellors in the plural number; the King ha 
this power in a particul.r mode, viz. by the advice of his priy 
council, who are to be anſwerable to the people if wrong is dons, 
he has no other way but in council to ſignify his mandate. | 
the caſe-of the ſeven biſhops, this matter was inſiſted upon at the 
bar, when the court preſumed the commitment of them was i 
advice of the privy council, but that a ſingle privy counſellor hi 
this power was not contended for by the crown-lawyers then. Thi 
court will require it to be ſhewn that there have been ancient com- 
mitments of this ſort; neither the ſecretary of ſtate, or a privy cou 
ſellor, ever claimed a right to adminiſter an oath, (but they implof 


a perſon as a law-clerk, who is a juſtice of peace, to _ 


Michaelmas Term 6 Geo. 3. 1765. 


287 


8 a i 
oaths, and take recognizances) Sir Barth. Shower in Kendale and 


uk 

be Ros caſe, inſiſted they never had ſuch power. It would be a 
the foleciſm in our law to ſay, there is a perſon who has power to 
of commit, and has not power to examine on oath, and bail the party; 


therefore whoever has power to commit has power to bail; it was 
2 queſtion formerly, whether a conſtable as an ancient conſervator 
of the peace could take a recognizance or bond; in the time of 
Q Eliz. there was a caſe wherein ſome of the Judges were of one 
opinion and ſome of another, A ſecretary of ſlate was ſo incon- 
ſiderable formerly, that he is not mentioned in the ſtatute of ſcan- 
dalum magnatum ; his office was thought of no great importance, 
he takes no oath of office as ſecretary of ſtate, gives no kind of 
ſecurity for the exerciſe of ſuch judicial power as he now uſurps ; 
if this was an ancient power it mult have been annexed to his office 
anciently, it cannot be now given to him by the King ; the King 
cannot make two chief juſtices of the common pleas; nor could the 
King put the great ſeal in commiſſion before an act of parliament 
was made for that purpoſe ; there was only one ſecretary of ſtate 
formerly, there are now two appointed by the King ; if they have 
this power of magiſtracy, it ſhould ſeem to require ſome law to be 
made to give that power to two ſecretaries of ſtate which was for- 


legal merly in one only; as to commitments per mandatum regis, fee 
eaſon Stamf. Pl. Coron. 72. 4 Taft. c. 5. court of Star-Chamber. Admit- 
juſti- ting they have power to commit in high treaſon, it will not follow 
ment 


they have power to commit for a miſdemeanor ; it is of neceſſity 
that they can commit in high treaſon, which requires immediate 
interpoſition for the benefit of the public, In the caſe of commit- 
ment by Malſingbam ſecretary of ſtate, 1 Leon. 71. it was returned 
on the habeas corpus at laſt, that the party was committed ex ſen- 
tentia & mandato totius concilii ap dominæ reginæ; becauſe he 
found he had not that power of himſelf, he had recourſe to the whole 
privy council's power, ſo that this caſe is rather for the plaintiff. 
Commitment by the high commiſſion court of Tr was declared by 
parliament illegal from the beginning; ſo in the caſe of ſhip-money 
the parliament declared it illegal. 


Counſel for the defendants on the 2d argument : The moſt able 
Judges and advocates ever ſince the revolution, ſeem to have agreed 
that the ſecretaries of ſtate have this power to commit for a miſde- 
meanor, Secretaries of ſtate have been looked upon in a very high 
light for 200 years paſt. 27 H. 8. c. 11. their rank and place is 
ſettled by 31 Hen. 8. c. 10. 4 Inſt. 362. cap. 77. of precedency. 
I. 56. Selden's Title. of Honour C. Officers of State; ſo that a 
lecretary of ſtate is ſomething more than a mere clerk, as was ſaid. 


wr N. nſhew verb. Secretary; he is & ſecretioribus confilits damini regis. 
* detjeant Pengelly moved that Sir Vu. Wyndbam might be bailed ; 
_ it he could not be committed by the ſecretary of itate for ſome- 


I thing 
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thing leſs than treaſon, why did he move to have him bailed ? this 


ſeems a conceſſion that he might be committed in that caſe for fil 
ſomething leſs than treaſon ; Lord Holt ſeems to agree that a eom. er 
mitment by a ſecretary of ſtate is good. Sm. 598, 1 Ld. Rayn. ſe 
65. There is no caſe in the books that ſays in what caſes a ſecre. ti 
tary of ſtate can or can not commit ; by what power is it that he 7 
can commit in the caſe of treaſon, and in no other cafe? The re. 0 
ſolution of the houſe of commons touching the petition of right, * 
Selden laſt volume, Parliamentary Hiſtory, val. 8. fol. 95, 96. ſcete- 2 
tary Che told the lords, it was his duty to commit by the Kings 10 
command. Yoxley's caſe, Carth. 291. he was committed by the bo 
ſecretary of ſtate on the ſtatute of E/:z. for refuſing to anſwer whe. he 
ther he was a Romiſh prieſt ; The queen and Derly, Forteſcue' 4 
Rep. . the commitment was by a lecretary of ſtate Mich. 10 Any 00 
for a libel, and held good. (N. Bathurſt J. ſaid he had ſeen the 7⁰ 
Habeas corpus and the return, and that this was a commitment by a - 
ſecretary of ſtate). The King and Earbury, Mich. 7 Geo. 2. 2 Be- 4 
nard 346. was a motion to diſcharge a recognizance entred into for by 
_ writing a paper called the Roya/ Oak ; Lord Hardwicke ſaid it was 1 
ſettled in Kendale and Roe's caſe, that a ſecretary of ſtate might ap- 1 
prehend perſons ſuſpected of treaſonable practices; and there area * 
great number of precedents in the crown-office of commitments * 
by ſecretaries of ſtate for libels againſt the government. After time 1 
taken to conſider, the whole court gave judgment this term for the s 
plaintiff, 0 
Curia: The defendants make two defences; ſirſt, That they are . 
within the /7at. 24 Geo. 2. c. 44. 2dly, That ſuch warrants have * 
frequently been granted by ſecretaries of ſtate ever ſince the tevolu- 7 
tion, and have never been controverted, and that they are legal, e 
upon both which defences the defendants rely. 2 
A ſecretary of ſtate, who is a privy councellor, if he be a con- A 
ſervator of the peace, whatever power he has to commit is by the li 
common law]; if he be conſidered only as a privy counſellor, he Wl 
is the only one at the board who has exerciſed this authority of late 2 
years; if as a conſervator, he never binds to the peace; no other Kin 
conſervator ever did that we can find; he has no power to admiri- * 
ſter an oath, or take bail; but yet it muſt be admitted that he is in ber 
the full exerciſe of this power to commit, fur treaſon and ſediti- the 
cus libels againſt the government, whatever was the original ſouice 6. 


of that power; as appears from the caſes of the Queen and Derty, 
The Kix, and Earbury, and Kenial? and Roe's Calc, 


We muft know what a ſecretary of ſtate is, before we can tel 
whether he withia the „tat. 24 Geo. 2. c. 44, he is the keeper of 
the King's ſignet wherewith the King's private letters are 2575 

2 14½¼. 


* 


— 
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„IIb. 556, Cote upon Articult ſufer chartas, 28 Ed. 1. Lord Coke's 
clence is a ſtrong preſumption that no ſuch power as he now ex- 
erciſes was in him at that time ; formerly he was not a privy coun- 
lor, or conſidered as a magiſtrate; he began to be ſignificant about 
the time of the revolution, and grew great when the Princes of Eu- 
rope ſent ambaſſadors hither ; it ſeeras inconſiſtent that a ſecretary of 


. fate ſhould have power to commit, and no power to adminiſter an 
7 oath, or take bail; who can commit and not have power to ex- 
5 amine? the houſe of commons indeed commit without oath, but 
2 that is nothing to the preſent caſe ; there is no account in our law- 
, books of ſecretaries of ſtate, except in the few caſes mentioned; 
2 he is not to be found among the old conſervators in Lambert, ; 
* Campen, Fitzberbert, Ec. e. nor is a privy counſellor to be ö 
found among our old books till K-ndall and Rce's caſe, and 1 Leon. 
* 70, 71. 29 Eliz. is the firſt caſe that takes notice of a commit- 
k ment by a ſecretary of ſtate ; but in 2 Leon. 175. the judges knew 
4 no ſuch committing magiſtrate as the ſecretary of ſtate It appears 
4 by the petition of right, that the King and council claimed a power 
* to commit; if the ſecretary of ſtate had claimed any ſuch power, 


thencertainly the petition of right would have taken notice of it; but 
4 from its filence on that head we may fairly conclude he neither 
ckimed or had any ſuch power; the „tat. 16 Car. 1. for regulating 
the privy council, and taking away the court of Star-Chamber, 
* binds the King not to commit, and in ſuch caſe gives a habeas cor- 
jus; it is ſtrange hat houſe of commons ſhould take no notice of 
the ſecretary of ſtate, if he then had claimed power to commit. 
This power of a ſecretary of ſtate to commit was derivative from 
the commitment per mandatum regis: Ephemeris parliamentaria. 
Cite ſays in his ſpeech to the houſe, ** If 1 do my duty to the King, 
1 I muſt commit without ſhewing the cauſe“; 1 Leon, 70, 71. 
4 ſhews that a commitment by a ſingle privy counſellor was not war- 
ranted. By the licenſing ſtatute of 13 & 14 Car. 2. cap. 33. ſec. 15. 
licence is given to a meſſenger under a warrant of the ſecretary of 
he fate to ſearch for books unlicenſed, and if they find any againſt the 
. religion of the church of England, to bring them before the ſecre- 
tary of ſtate; the warrant in that caſe expreſſ:d that it was by the 
* King's command. See Stamford's comment on the mandate of the 


King, and Lambert, Cap. Bailment. All the judges temp. Eliz. held 


pi that in a warrant or commitment by one privy counſellor he muſt 
iti hewit was by the mandate of the King in council. See Ard. 297. 
rce the opinion of all the judges; they remonſtrated to the King that 
6 do ſubject ought to be committed by a privy counſellor againſt the 


w of the realm, Before the 3 Car. 1. all the privy counſellors 
xerciſed this power to commit; from that ara they diſuſed this 
ser, but then they preſcribed (till to commit per mandatum regis. 
of urnal of the houſe of commons 195. 16 Car. 1. Coke, Selden, Ec. 
* gucd that the King's power to commit, meant that he had ſuch 
yt PART II, 4 L power 
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power by his courts of juſtice. In the caſe of the ſeven biſhops 1 
the court and King's council admit, that ſuppoſing the warrant had 
been ſigned out of the council, that it would have been bad, but the 
court preſumed it to be ſigned at the board; Pollexfen in his argu 
ment ſays, we do not deny but the council board have power to com. 
mit, but not out of council; this is a very ſtrong authority, the 
whole body of the Jaw ſeem not to know that privy counſel/ors Out 
of council had any power to commit, if there had been any {yg 
power they could not have been ignorant of it; and this power wy 
only in cates of high treaſon, they never claimed it in any other cat 
It was argued that if a ſecretary of ſtate hath power to commit in 
high treaſon, he hath it in caſes of leſſer crimes : but this we deny, 
for if it appears that he hath power to commit in one caſe on, 
how can we then without authority ſay he has that power in other 
caſes ? he is not a conſervator of the peace; juſtice R:beby only ſay 
he is in the nature of a conſervator of the peace: We are now bound 


by the caſes of the Qcen and Derby, and The King and Earbur, 


The ſecretary of ſtate is no conſervator nor a juſtice of the peace, 
guafi ſecretary, within the words or equity of the „at. 24 Ge, 1, 
admitting him (for argument's ſake) to be a conſervator, the prean- 
ble of the ſtatute ſhews why it was made, and for what purpoſe; 
the only grantor of a warrant therein mentioned, is a juſtice of the 
peace; juſtice of peace and conſervater are not convertible terms; 
the caſes of conſtruction upon old ſtatutes, in regard to the w 
den of the Fleet, the biſhop of Norwich, Ec. are not to be applied 
to caſes upon modern ſtatutes. The beſt way to conſtrue modem 
ſtatutes is to follow the words thereof; let us compare a juſtic 
of peace and a conſervator; the juſtice is liable to actions, as the ti. 
tute takes notice, it is applicable to him who acts by warrant d. 
rected to conſtables, a conſervator is not intruſted with the exe- 
cution of laws, which by this act is meant ſtatutes, which giz 
juſtices juriſdiction; a conſervator is not liable to actions, he ne 
acts, he is almoſt forgotten, there was never an action againſt a cot- 
ſervator of the peace as ſuch; he is antiquated, and could nem 
be thought of, when this act was made; and ad ea quæ frequii 
ter accidunt jura adaptantur. There is no act of a conſtable or t- 
thingman as conſervator taken notice of in the ſtatute; will thek- 
cretary of ſtate be ranked with the higheſt or loweſt of theſe co 
ſervators ? the ſtatute of Jac. 1. for officers acting by authority to 

lead the general iſſue, and give the ſpecial matter in evidence 
when conſidered with this ſtatute of 24 Geo. 2. the latter ſeems 
be a ſecond part of the act of Fac. 1. and we are all clearly of op! 
nion that neither the ſecretary of ſtate, nor the meſſengers ar 
within the flat. 24 Geo. 2. but if the meſſengers had been withit 
it, as they did not take a conſtable with them according to the wit 
rant, that alone would have been fatal to them, nor did they py 


a 
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the warrant in the execution thereof, when they carried the plaintiff 
and his books, &c. before Level Stanbope and not before Lord Ha- 
lar; that was Wrong, becauſe a ſecretary of ſtate cannot delegate 
his power, but ought to act in this part of his office perſonally, 


The defendants having failed in their defence under the ſtatute 
24 Geo. 2. we ſhall now conſider the ſpecial juſtification, whether 
it can be ſupported in law, and this depends upon the juriſdiction 
of the ſecretary of ſtate ; for if he has no juriſdiction to grant a war- 
ant to break open doors, locks, boxes, and to ſeize a man and all 
his books, &c. in the firſt inſtance upon an information of his be- 
ing guilty of publiſhing a libel, the warrant will not juſtify the 
defendants ; it was reſolved by B. R. in the caſe of Shergeld v. Hol- 
roy, that a juſtice's warrant expreſly to arreſt the party will not 
juſtify the officer, there being no juriſdiction 2 Stran. 1002. The 
warrant in our caſe was an execution in the firſt inſtance, without 
any previous ſummons, examination, hearing the plaintiff, or proof 
that he was the author of the ſuppoſed libels; a power claimed by 
no other magiſtrate whatever (Screggs C. J. always excepted) it was 
left to the diſcretion of theſe defendants to execute the warrant in 
the abſence or preſence of the plaintiff, when he might have no 
witneſs preſent to ſee what they did; for they were to ſeize all 
papers, bank bills, or any other valuable papers they might take 
away if they were ſo diſpoſed, there might be no body to detect 
them, If this be lawful, both houſes of parliament are involved 
in it, for they have both ruled, that privilege doth not extend to 
this caſe. In the caſe of Wilkes, a member of the commons houſe, 
all his books and papers were ſeizediand taken away; we were told 
by one of theſe meſſengers that he was obliged by his oath to ſweep 
away all papers whatſoever; if this is law it would be found in our 
books, but no ſuch law ever exiſted in this country; our law holds 
the property of every man ſo ſacred, that no man can ſet his foot 
upon his neighbour's cloſe without his leave; if he does, he is a 
treſpaſſer, though he does no damage at all; if he will tread upon 
his neighbour's ground, he mult juſtify it by law. The defen- 
dants have no right to avail themſelves of the uſage of theſe warrants 
fince the revolution, and if that would have juſtified them they 
have not averred it in their plea, ſo it could not be put, nor was 
in iſſue, at the trial; we can ſafely ſay there is no law in this coun- 
try to juſtify the defendants in what they have done; if there was, 
it would deſtroy all the comforts of ſocicty ; ſor papers are often 
the deareſt property a man can have. This caſe was compared 
to that of ſtolen goods; Lord Coke denied the lawfulneſs of grant- 
ing warrants to ſearch for ſtolen goods, 4 I. 176, 177. though 
now it prevails to be law; but in that caſe the juſtice and 
the informer muſt proceed with great caution ; there mult be an 
Qth that the party has had his goods ſtolen, and has ſtrong reaſon 
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to believe they are concealed in ſuch a place; but if the goods 2. 
not found zhere, he is a treſpaſſer, the officer in that caſe is a wy. 
neſs, there are none in this caſe, no inventory taken; if it had hee, 
legal many guards of property would have attended it, We Chal 
now conſider the uſage of theſe warrants ſince the revolution . F 
it began then it is too modern to be law ; the common law did no 
begin with the revolution, the ancient conſtitution, which had been 
almoſt overthrown and deſtroyed, was then repaired and reviye: 
the revolution added a new buttreſs to the ancient venerable ediſi e. 
the K. B. lately ſaid that no objection had ever been taken to ve. 
neral warrants, they have paſt /#6 i entio; this is the firſt inſtance 
of an attempt to prove a modern practice of a private office to made 
and execute warrants to enter a man's hcuſfe, ſearch for and take 
away all his books and papers in the firſt inſtance, to be law, which 
is not to be found in our books, It muſt have been the guilt or 
poverty of thoſe upon whom ſuch warrants have been executed. 
that deterred or hindred them from contending againſt the power of 
a ſecretary of ſtate and the ſolicitor of the treaſury, or ſuch warrants 
could never have paſſed for lawful till this time. We are incline 
to think the preſent warrant took its firſt riſe from the licenſys 
act, 13 & 24 Cer. 2. c. 33. and are all of opinion that it cannot he 
juſtified by law, notwithſtanding the reſolution of the judges in the 
time of Cha. 2. and Jac. 2. that ſuch ſearch warrants are lawful 
State Trials, Hol. 3. 58. the trial of Carr for a libel. There is no 
authority but of the judges of that time that a houſe may be ſearched 
for a libel, but the 12 judges cannot make law; and if a mani; 

uniſhable for having a libel in his private cuſtody, as many caſes 
ſay he is, half the kingdom would be guilty in the caſe of a favou- 
rite libel, if libels may be ſearched for and ſeized by whomſoerer 
and whereſoever the ſecretary of ſtate thinks fit. It is ſaid it is 
better for the government and the public to ſeize the libel before 
it is publiſhed; if the legiſlature be of that opinion they will make 
it lawful, Sir Samuel Aſiry was committed to the Tower, for allert- 
ing there was a law of ſtate diſtinct from the common law. The 
law never forces evidence from the party in whoſe power it is; when 
an adverſary has got your deeds, there is no lawful way of getting 
them again but by an action. 2 Stran. 1210. The King and Corne- 
lius. The King and Dr. Purnell, Hil. 22 Geo. B. R. Our lawis 
wiſe and merciful, and ſuppoſes every man accuſed to be innocent 
before he is tried by his peers : upon the whole, we are all of opi- 
nion that this warrant is wholly illegal and void. One word more 
for ourſelves; we are no advocates for libels, all governments mult 
ſet their faces againſt them, and whenever they come before us and 
a jury we ſhall ſet our faces againſt them, and if juries do not 

revent them they may prove fatal to liberty, deſtroy government 
and introduce anarchy ; but tyranny is better than anarchy, and the 
worſt government better than none at all, 


udgment for the plaintiff, 
i Hilay 
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A Addiſon verſus Gray. C. B. 

| 

* EB T upon an arbitration bond; the defendant craves oyer of Debt upon an 
dl the condition, which is, that if the defendant Gray and one — 
nai Mary Birkwoed ſhall perform the award of Vn. Bradley — — 
ined and John Bellamy, arbitrators, choſen between the ſaid part and bad 


ue cry and Birkwoed, and the plaintiff Addiſon concerning all matters in Part. 

t be Jin difference between them, ſo as the award be made in writing on 

the cr before the firſt of September then next, then, &c. which being 

ful read and heard, the defendant pleads no award was made. The ame Mich. 
laintiff replies, and ſets out an award whereby the arbitrators 6 Geo. 3. 
hed . warded that all actions, ſuits, quarrels and diſputes to the day of +a Smith 
01s the date of the bond ſhould ceaſe between the parties, and that the 

als WE plzintif ſhould hold and enjoy three acres of meadow in G/atton till 

ou- the 10th of 07:42r then next, and then he ſhould quit the ſame to 

ver che ſaid Gray and Br:ckwwoed, and that the ſaid Gray and Brickword 

is MW fhould on or before the Iothof September then next pay to the plaintiff 

ore che ſum of 4/. 1 55. and that they ſhould pay all coſts and charges due 

ke to the ſteward and attornies on account of an action of replevin de- 

n- ¶ Pending in the court of the hundred of Norman Croſs, and ſhould pay 

be all the coſts and charges of the ſaid arbitration bonds and of that their 

en ward, and that the parties ſhould execute mutual general releaſes 

ns Non or before 29th of September then next; and the plaintiff avers, 

1 that the ſaid Gray and Bir Z od, or either of them, have not paid 

to the plaintiff the ſaid ſum of 40. 1 55. or any part thereof, on, or at any 

day before the ſaid 10th day of October then next after the making 

of the award, according to the form and effe& thereof; and this, 

Sc. the defendant demurs, and the plaintiff joins in demurrer, 


It was objected for the defendant, that this award was void in; Lev. 415. 
awarding coſts in an inferior court unſettled and uncertain, and in point tur; 
did not make a final end between the parties; but per curiam, The FO 
award is good for the payment of the 4. 15s. and the mutual 
rel:aſes make a final end between the parties, and though other parts 
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of the award be bad, yet the breach is well aſſigned. Judgment 
for the plaintiff. 


Ravenſcroft verſus Eyles, Eſq; Warden of the Fle 


C. B. 
Gu 29 2 
2 —_ CTTION on the caſe againſt the warden of the Fleet, for the 
eſcape vpon eſcape of one William Warren; the defendant pleaded Not 


3 ee : guilty, and the iſſue was tried before Mr. Juſtice Geuld at Guildhg] 
(on! eue the thirteenth of June laſt, when a verdict was found for the plain. 
to the Fleet tiff, damages 187. 36. coſts 40s. ſubject to the opinion of this cout 


the ſame day, . * | 
and the plain. upon the following caſe, (v..) 


tiff proceed 

to dau judg- The ſaid Warren being indebted to the plaintiff in the ſum of 

went, yer the 1 8. 25. upon his promiſſory note of hand, and alſo for goods ſol 

action lies 3 2 8 . 

2zainſtthe and delivered; the plaintiff in Trinity term in the 4th year of th 

warden for King having made affidavit of his cauſe of action, delivered a de- 

damages. Claration againſt the ſaid Warren to the turnkey of the Feet priſon, 
he the ſaid Warren being a priſoner in the cuſiods; of the defendant 


the warden at the ſuit of one Palmer, as is ſet forth in the plain. 


7 / tiff's declaration. 


Woo lhe" That afterwards upon the firſt of October the defendant vnn 


2 T.VAJz 


4 rily permitted the ſaid Marren to eſcape out of the ſaid priſon, ant 
go at large out of his cuſtody, the ſaid plaintiff not being ſatisfel 
his damages in the ſaid declaration. 


That the plaintiff knowing of ſuch eſcape, on the ſaid firſt of Od. 
ber did notwithſtanding afterwards proceed in bis ſaid cauſe azanj 
the ſaid Warren, and in the then next Hilary term obtained judgment 
againſt him for the ſum of thirty pounds ſixteen ſhillings for his & 
mages and coſts, as is ſet forth in the declaration, 


That after having ſo obtained judgment againſt the ſaid Ma- 
ren, the plaintiff commenced his preſent action againſt the defendut 
the warden. 


That Warren having ſo eſcaped on the ſaid firſt of OdFober, u- 
turned to the Fleet priſon on the ſame day, and has ever ſince cot- 
tinued a priſoner therein in the cuſtody of the defendant. 


The queſtion therefore ſubmitted to the court is, whether tic 
plaintiff is intitled to recover in this action againſt the defendant, 
the plaintiff having proceeded to judgment againſt the ſaid ward, 
as is above mentioned, 


Thi 
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This caſe was argued by ſerjeant Davy for the defendant, and by 
erieant Hewitt for the plaintiff, in Hilary term in the 6th year of 


King George the 3d. 


Judgment of the court, 


Ld. Ch. Juſtice VWilmot: The queſtion is, whether this actiqm . Dx 
ypon the caſe lies, the plaintiff having proceeded to final judgmedt 
againit the priſoner Warren, after he the plaintiff knew that the 
warden had voluntarily permitted him to eſcape; the guantum of the 
damages is nothing to the purpoſe, for if the jury had power in this 
caſe to give damages, we muſt now take it that they have done 
right; and I am of opinion that the jury were not confined to give 
the exact damages in the final judgment, but had a power and diſ- 
cretion to aſſeſs what damages they thought proper, for this being 


r the 

Not 
ſabal 
lain- 
ourt 


n of BW n action upon the caſe, the damages were totally uncertain and at 
(old large, and Warren eſcaped by the permiſſion of the warden before 
'Y final judgment. But it is objected for the defendant the warden, 
1 (ts N 


that the eſcape was but for a ſingle day, that the plaintiff knew 

thereof, and proceeded to final judgment, and might have charged 

the defendant in execution, as he returned again to the Het the ſame 

bay, and is now there. But to this Tanſwer, that whenever a gaoler | 0 
permits a voluntary eſcape, from that moment he commits a tort, 8 * 
and the plaintiff has a right of action to recover ſuch damages as a 
jury ſhall pleaſe to give for the ſame; the priſoner when voluntarily 
ſuffered by the gaoler to eſcape is inſtantly at large, the gaoler cannot 1 
afterwards retake and detain him for the ſame matter; the plain- : 
tiff may retake him by an eſcape warrant, but has his option to pro- 

ceed as he pleaſes either againſt Warren to judgment and execution 

in this caſe, or againſt the warden; I fay Warren is not now a pri- 

loner at the plaintiff's ſuit although he be locked up every night, and 

though the plaintiff might lawfully proceed to judgment againſt 

him, yet he could not charge him in execution; and the caſe of 

Key and Briggs, Sin. 582. is ditectly in the point; I have not the 

leaſt doubt but that judgment muſt be for the plaintiff, and if we 

ſhould do otherwiſe we ſhould permit every gaoler in Eng/and to 

let his priſoner go at large, as much as if they had never been ar- 

reſted ; if an eſcape be voluntary in the gaoler, nothing afterwards 

will purge it. Salk, 271, Judgment for the plaintiff per totam cu- 
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Contrary, 


Faſter Term. 
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Truman ver/us Walgham and Key, C. B. 


Treſpaſs. 
Preſcription 
for toll thro* 
the ſtreets of 
Gairſbrovgh 
in conſidera» 
tion of repair- 
ing divers 


N treſpaſs the plaintiff declares that the defendants on the th 
of November 1764. with force and arms, &c, at Gainſbreughin 
the county of Lincoln ſtopped the waggon of the plaintiff drawn 
by his cattle in and along the King's highway there, and ſeized 

and took from thecattle drawing the waggon the geers of the plains 

tiff, viz. one pair of his iron geers, and carried away, kept and de- 
+ ren tained the ſame, and alſo that the defendants on the th of Neven 
toes notſay 1764. with force and arms at Gainſbrougb ſeized, took and carried aua 
he repaired all other geers of the plaintiff, to wit, one pair of iron geers at Cain 


— aeg ine Brough lately found and converted and diſpoſed thereof to their own 


Feu might uſe, to the plaintiff's damage of 10/7, 

e paſſing 
N The defendants as to coming with force and arms, &c. plead Nt 
ſtreet Ae guilty, and thereupon iſſue is joined ; and as to the reſidue of the 
— , treſpaſſes above ſuppoſed, that the plaintiff ought not to have hi 
thing that ap. action againſt them, becauſe they ſay, that Sir Nævile George Hit- 
pears to the nan Baronet, at the time when, Ec. long before, and yet is ſeiſ 
of the manor of Cainſbrcugb in his demeſne as of fee, the ſaid town 
of Gainſbrough (which is an ancient market town and a borough) 
being ſituated in and parcel of the ſaid manor, and that the la 
Sir Nævile, and all thoſe whoſe eſtate he hath, and at the ſaid tim 
had in his ſaid manor, from time whereof, &c have at their own pro- 
per coſts and charges repaired, cleanſed and maintained, and have uſa 
and been accuſtomed, and ought to repair, cleanſe and maintain dv 
and many ſtreets belonging to the ſaid town or borough as often as ws 
neceſſary, and by reaſon thereof have for and during all the time betor 
mentioned of right enjoyed, received and taken, and have uſed a 
been accuſtomed to receive and take as belonging to the ſaid maid 
a certain toll, of and for every cart and waggon coming from cuts 
any other lordſhipor manor, and paſſing over any part of the mat 
of Gainſbrough into the town or borough of Gainſbror/gh at all tins 
2 1 
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iu the year, except ſuch times during .which the common marts or 
firs are held at Gainſbrough aforeſaid, (that is to ſay) for every cart 
or waggon of any perſon or perſons whatſoever, except the carts 
1nd waggons of the burgeſſes or inhabitants of the ſaid town or bo- 
rough, and the carts and carriages loaded with fuel for the uſe of 


the inhabitants within the ſaid manor, and the carts and waggons of 


ather perſons otherwiſe exempted, according to the rate of one 
penny a wheel for every wheel of ſach cart or waggon, the ſaid toll 
being payable and to be paid by the perſon or perſons who ſhall 
drive or conduct ſuch cart or waggon into the ſaid town or borough, 
and in default of payment of the ſaid toll, then they have uſed and 
deen accuſtomed from and during all the time aforeſaid, to diſtrain 
ny part of the harneſs of the cattle drawing ſuch carts or waggons, 
and to keep and detain ſuch diſtreſs until the ſaid toll was ſatisfied 
nd paid to them. And the defendants further fay, that at the ſaid 
ume when, Ec. and not being the time when any of the ſaid 
common marts or fairs were held, a certain waggon of the plaintiff 
having four wheels coming from out of another lordſhip or manor, 
that is to ſay, the lordſhip or manor of Lea in the county aforeſaid, 
nd paſſing over the manor of Gainſbreugb was driven and conducted 
by the ſervant of the plaintiff, and paſſed into the town or borough 
of Gainſbrough (the ſaid plaintiff not being at the time when, Ge. 
a burgeſs or inhabitant of the ſaid town or borough, nor a perſon 
otherwiſe exempted from the payment of the ſaid toll, and his ſaid 
vaggon not being then loaded with any kind of fuel; whereupon the 
defendants being collectors of the toll and ſervants of Sir Newi/e on 
that behalf, then and there requeſted the ſervant of the plaintiff fo 
driving and conducting the ſaid waggon as aboveſaid to pay the toll 
on that behalf due for the ſaid waggon (that is to ſay) four pence for 
the aid time when the ſaid waggon of the plaintiff was ſo driven and 
conducted by the ſervant of the plaintiff, and came from out of 
another manor or lordſhip, and paſſed over part of the ſaid manor 
of Gainſorough into the town or borouah of Gatnſbrough as aforeſaid ; 
which ſaid toll the ſaid ſervant of the plaintiff did then and there te- 
fuſe to pay, and did not pay, and the ſaid toll is actually yet unpaid ; 
Wherefore the defendants, as ſervants of the ſaid Sir Nevile, and by 
lis command, at the time when, Cc. at Garnſbrough aforeſaid did 
n the name of a diſtreſs for the ſaid toll ſtop the waggon of the 
Plaintiif drawn by his cattle in the King's highway at Gainſbrough 
bia the manor and town or borough aforeſaid, and in the name of a 
itreſs for the ſaid toll did then and there ſeize and take from the ſaid 
alle drawing the ſaid waggon the ſaid iron geers of the plaintiff in 
2 declaration ſpecified, and did carry away keep and detain the 
me, as it was lawful for them to do; which is the ſame reſidue 
l 138 whereof the plaintiff above complains againſt them; 
ind Us, Oc. 

Pak r II. 4 G And 
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The plaintiff 
replies de in- 
juria ſea pro · 
pria, and tra- 
verſes the pre; 
ſeription. 


And the plaintiff, as to the ſaid reſidue of the treſpaſs in the abo 
plea ſays, he ought not to be barred, c. becauſe he ſays that the 
defendants at the time when, &c. at Gainſbrougb of their own 
wrong ſtopped the plaintiff's waggon drawn with his cattle, Fc. and 
ſeized and took from the cattle, &c, the geers of the plaintiff in the 
declaration firſt mentioned, and carried away, kept and det:ineg 
the ſame, and alſo at Garn/brough ſeized, took and carried ay 
the other geers of the plaintiff in the declaration ſecondly mentioned, 
there found and converted and diſpoſed thereof to their own uſe, x 
the plaintiff has above complained againſt them; without this, that the 
ſaid Sir Nevile George Hickman, and all thoſe whoſe eſtate he hath 
and at the ſaid time had in his ſaid manor, from time whereof, &; 
have at their own proper coſts and charges repaired, cleanſed and 
maintained, and have uſed and been accuſtomed and ought to repair, 
cleanſe and maintain divers and many ſtreets belonging to the town 
and borough of Gainsbrougb as often as was neceſſary, and by rea. 
ſon thereof have for and during all the time aforefaid of right en. 
joyed, received and taken, and have uſed and been accuſtomed ty 
receive and take, as belonging to the ſaid manor, a certain toll of aud 
for every cart and waggon coming from out of any other lord(his 
or manor and paſſing over any part of the manor of Gainſbrough in 


the ſaid town or b orough of Gainſborough, at all times in the yea Wi cer 
except ſuch times during which common marts or fairs are held «i thr 
Gainſbrough, that is ſay, for every cart or waggon of any perſa pre 
or perſons whatſoever, except the carts and waggons of the bu- ar 
geſſes or inhabitants of the ſaid town or borough and the carts and rat 
carriages loaded with fuel for the uſe of the inhabitants within the por 
ſaid manor, and the carts and waggons of other perſons exempted, AN ſub 
according to the rate of one penny a wheel for every wheel of (cl to 
cart or waggon, the ſaid toll being payable and to be paid by te ing 
perſon and perſons, who ſhall drive or conduct ſuch cart or waggon 8 not 
into the ſaid town or borough, as the ſaid defendants have by ter 
faid plea in that behalf above alledged; and this he is ready to e. pai 
rify ; wherefore inaſmuch as the defendants have acknowledged tte ton 
ſtopping the ſaid waggon of the plaintiff, &c. the plaintiff pr an; 
judgment and his damages by reaſon of thoſe treſpaſſes, to be a» WM ia 
judged to him, &c. The defendants take iſſue on this traverſe d cor 
he preſcriptive right, and thereupon iſſue is joined; which was tea rig 
at the laſt Lincoln aſſizes, when a verdi& was found for the defe-eſt 
dant. 04C 
| the 

It was moved for the plaintiff in arreſt of judgment, that ti :!:; 

is a bad preſcription, being for a roll rhorough which cannot be gull the 
without a good conſideration, which is not ſhewn or pleaded in u his 


caſe, for it is not alledged that the lord of the manor repairs, ck 
ſes and maintains all the fireets in Gainſdrough, but only divers a 
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mon frets, ſo that for any thing that appears on theſe pleadings the 

vintiff's waggon might be paſſing through a ſtreet in Gainſbrougb 
«Lich the lord of the manor doth not repair; this is clearly a toll 
thorough a ſtreet which the lord has not ſhewn that he repairs ; and 
this objection alone was relied upon. 


For the defendant it was admitted, that a toll thorough cannot 
te taken where there is no conſideration, but inſiſted the conſide- 
tion here alledged is ſufficient, and, need not be fo large as the 
preſcription 3 that it is ſufficient, if there be a charge to the lord, 
ind a benefit to the King's ſubjects, that the repairing divers and 
nary ſtreets is a benefit to the inhabitants and all perſons whoſe 
particular buſineſs calls them thither, and to all the King's ſubjects 
who paſs through that town; many caſes were cited touching toll 
thorough, and toll traverſe, but as none of them are exactly in 
point, it is unneceſſary to ſet them down. The court took time to 
conſider, and in this term arreſted the judgment. 


Curia: This is a preſcription for a toll through the King's high- 
way, the ſtreets of Gainſbrough ; which cannot be taken without 
good conſideration be alledged; the reaſon is, becauſe it is to 
teprive the ſubje of his common right and inheritance, to paſs 
through the King's highway, which right of paſſage was before all 
preſcriptions. © Moore 574, 575- Toll traverſe, or for going through 
2 man's private land, may be preſcribed for, without any conſide- 
ration; and payment time out of mind is ſufficient, and will fu 
port the preſcription. In the caſe at bar toll is demanded of the 


ſubje& in the King's highway for paſſing there, the ſubje& ought - 


to have a benefit for paying it; the conſideration here is for repair- 
ing, cleanſing and maintaining divers and many ſtreets in Gainſbrough, 
not for repairing, Ec. all the ſtreets there; how therefore can we 
lay that the plaintiff's waggon was paſſing through any ſtreet re- 
paired by the lord of this manor, the waggon might be paſſing over 
lome ſtreet not repaired by him when the diſtreſs was taken for 
any thing that appears to the contrary, and we muſt take it that it 
was ſo; we cannot let the defendant have judgment upon this re- 
cord, Courts are exceeding careful and jealous of theſe claims of 
right to levy money upon the ſubject; theſe tolls began and were 
eſtabliſhed by the power of great men. The defendant's plea is as 
bid as can be, the lord has artfully tried to make it doubtful, whe- 
ther this be a toll thorough or toll traverie, for he has confounded 
them together; the conſideration he claims it for, is for mending 
the highway, and he would have us believe it is for paſſing through 
his own manor or land, The judgment was arreſted upon the me- 
nts, fer totam curiam. „ 
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Beavor verſus Hides. C. B. 


Words. CTION for ſcandalous words; five ſets were laid in the 4 B, 
| —— claration, and upon the general iſſue, there was a general wt. 
| houſe for dict for the plaintiff upon the whole declaration; one of the ſet, 7 


ſtealing ducks words were theſe, viz. He (meaning the plaintiff) was put into tþ 
1 roundbouſs for ſtealing ducks at Crowland, which were alledged t; he 
able. ſpoken of the plaintiff by the defendant falſely and malicioufly. Ang 
it was moved in arreſt of judgment that the words were not actions. 

ble, for the defendant doth not ſay expreſſly that he ſtole the ducky, 

like the caſe in Cro. Eliz. 234. I have ſerved thee with the Yum, 

letter for flealing goods in my mothers houſe,” were held not ac. 
tionable. Thou art a falſe knave, thou waſt arraigned fir ty 

& bullocks, held not actionable. Cro. Elix. 279. and it was faid if 

the words had been, Thou art a falſe knave, thou waſt arraign 

« for ſtealing two bullochs; theſe words would not have been adi. 
onable, for a man may be arraigned for felony, and yet no felon 

* James Steward is in Warwick gaol for ſtealing a mare and thy 

Abr. bc beaſts;” after verdict the whole court gave their opinion ſeriatin, 
& that theſe words would not bear an action, for they do not affirm 


directly that he did ſteal the beaſts. Hob. 177. 


In anſwer, it was ſaid for the plaintiff that theſe words arealledgel 
to be falſely and maliciouſly ſpoken of the plaintiff by the defendan, 
and the jury have found that they were ſo maliciouſly and fall 
ſpoken, like the caſe in Cro. Car. 268. He was arraigned at War- L 
* wick for ſtealing of twelve hogs, and if be bad not made goed frienk HAU 
it had gone hard with him”'; ubi re verd he never was arraigned for Wi pol 
felony. After a verdict, theſe words were held to be aQionable, AM muf 
being laid to be ſpoken fa/ſely and malicicuſſy. Tbeu art a liter, Min t 
and thy neck ſhall pay for it”; after a verdict held a&ionsble, Wl: .ry 
though the word clipper be ambiguous. Skim. 183. You em inp 
* rogue, and broke open a houſe at Oxford, and your grandfather wa Wil had 
« forced to bring over gol. to make up the breach”; held actionabk, WM we 
though the word regue is not; and breaking upon a houſe is only » WW plai 
treſpaſs. Shin. 364. ** He was ſent to priſon for running wi; 2 
held to be actionable by Lee C. J. at Guildball; “ He was u, lay 
10 about Taunton caſtle for ſtealing ſheep”, were held aQtionabic 
1 Ro. Abr. 50. pl. g. 


This motion in arreſt of judgment was made in M:chaelmas term 
laſt, when the court thought the caſes cited for the defendant were 
in point, that theſe words are not actionable, 


Lord Camden ſaid, if we ſhould judge theſe words aQtionable 


many actions would ariſe at every afi:zes in the kingdom, v here 1 
commo 


1 
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mmon topic of converſation is, that ſuch a man was ſent to gaol 
r ſach a crime, and ſuch a one was arraigned, and tried, &c, &c, 
lac if ſuch words are true, where is the ſlander ? ſaying “ a man was 
c coljpt”, if the words are true, is no ſlander, 


he de Bathurſt Jalice, alſo inclined to think the words were not ac- 
al wer- bonable, but thought that if this particular ſet of words were not 
ſets o proved at the trial, the pgſtea (upon the judge's certificate that they 
1 ere not proved) might be amended, and a verdict for the defen- 
to beat entred as to this ſet of words, if any precedent for it could be 


wnd ; for he faid, if they were not proved, the plaintiff ought not 
have had a verdict upon them; but if this cannot be done, he 
bought the caſes cited for the defendant ſo ſtronglyly in point that 
he court were bound by them. Gould juſtice was of the ſame opi- 


t ac. ion, and ſaid the caſe in Hob. 177. was fo ſtrong for the defen- 
ant, and ſo ſolemnly determined, that he could not well get over it. 
aid if | 

nl Lord Camden, (in anſwer to Mr. Juſtice Bathurſt) ſaid it would 


be very dangerous after a verdict of 12 men recorded by the 
court to refer to the judge's notes, in order to alter it; and he 
thought there was no precedent of ſuch a caſe, and that a verdict 
cannot be varied. And the court at this time pronounced that the 
judgment muſt be arreſted, unleſs cauſe the laſt day of the term 
(Hilary term laſt). But at that day they adjourned it for further 
conſideration ; and after having taken time till this term, the court 
changed their opinion, and gave judgment for the plaintiff, that the 
words were actionable. 


Ie 
r. Lord Camden: Upon conſidering this caſe more fully, we are now 
7 all of opinion that theſe words being laid in the declaration to be 
or 


ſpoken falſely and malicioufly of the defendant, are actionable; we 
muſt take it upon this record that the plaintiff was really not put 
in the roundhouſe or impriſoned for ſtealing of ducks, becauſe the 
jary have found that the words were falſy ſpoken ; the words clearly 
import that the plaintiff had been guilty of a crime, and if the fact 
had been true the defendant might, and ought to have juſtified; if 
we ſhould arreſt the judgment, the malevolent would think the 
plaintiff had been guilty of the crime falſly imputed to him, and the 
gd natured could not help ſupecting him to have been ſo. We 
lay great ſtreſs upon the word falſe; if words are true they are no 
ſlander, but may be juſtified, The objection here is, that the words 
do not expreſsly alledge that the plaintiff ſtole ducks; but words are 
to be taken according to the common parlance, and to be ſpoken 
in the worſt ſenſe according to the common underſtanding of the 
by-ſtanders. Cro. Fac. 154. 1 know what I am, I know what 


were not aCtionable, for they do not charge the plaintiff with bug- 68. 


* Onell ts, I never buggered a mare”; it was objected theſe words Cro. Jae. 247, 
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gery ; but the court ſaid they implied a charge of buggery, and 

gave judgment for the plaintiff. 2 Lev. 150. The words in the 

preſent caſe n-uſt be taken to be fa/ſe, and to throw a ſtain upon 

the plaintiff's character. 0 
Judgment for the plaintiff per totam curiam, 


Goſlin ver/us Wilcock. C. B. 


An action lies CPE CIAL action upon the caſe, wherein the plaintiff declares, 

E. an that whereas by the laws of this realm no perſon ought to be 

iof-rior court arreſted, impleaded or impriſoned without a probable cauſe of action 
2 againſt him, yet the defendant falſely and malicicuſiy, without an 

3 3 probable cauſe of action, in the King's court of record held at and for 
that cout the borough of Bridgwater in Somerſet/hire on the zoth of Seprem- 

— 3 ber 1765. levicd a plaint againſt the plaintiff in a plea of treſpaſs 

tcale. upon the caſe to the damage of 10/. and afterwards at the ſame 

court on the ſame day ſued out upon the ſaid plaint a writ of capias 

ad reſpondendum directed to the bailiffs of the borough, to take the 

plaintiff, and have his body before thejudges of that court on Mon- 

day after the ſervice of that writ, to anſwer the defendant in the ſaid 

lea; which writ the defendant fa/ſly and malicioufly cauſed to be 

indorſed for bail 5/. 3s. 119. againſt the plaintiff; and thedefendant 

A new trial further falſely and maliciouſly, and without any probable cauſe after. 
* — wards on the zd of October 1765. at the ſaid borough cauſed the 

ough the apc : , 

declaration Plaintiff to be arreſted and kept in cuſtody 24 hours, without any 
was faulty in probable cauſe, when in truth and in fact the defendant had not at the 
= 04 Ay time of the levying the plaint, or of the ſaid arreſt and impriſonment, 
fendant knew any juſt or probable cauſe of atticn againſt the plaintiff for which be 
DEED ought to have been arreſted and impriſoned; and the defendant hath 
juriſdiction of not declared againſt the plaintiff in that plea, nor further proſecuted 
che cauſe, his ſaid plaint, but hath diſcontinued the ſame, and the ſame ſuit 
is long ſince ended and determined; and the plaintiff in fact ſays, 

that by means of the premiſſes he is greatly injured and damnified, 

and hath been put to great charges in freeing himſelf from the faid 
impriſonment, and forced to undergo grievous pains of body and 

mind, and, during his impriſonment, was hindred from exerciſing 

his lawful employment, trade and buſineſs, and loſt the whole pro- 

fit thereof at the borough aforeſaid to his damage of fifty pounds. 

The defendant pleaded Not guilty of the premiſſes laid to his charge. 


and thereupon ifſue is joined. 


This cauſe was tried at the laſt Somerſelſpire aflizes before Mr. 
Juſtice Aſton at Tauntcn, when the jury gave a verdict for the plain- 
tiff and 5/. damages. The judge reported that it appeared in evi- 
dence at the trial, that the plaintiff and defendant both lived at 
Taunton a quarter of a year together, that the plaintiff being all that 

2 


tune 


—— 
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time indebted to the defendant in about 5/. upon a contract at 
Taunton, where the plaintiff appeared publicly, and might have 
deen arreſted for the ſame there at any time; that the defendant ſaid, 
that if he could not do for the plaintiff at Taunton he would do for 
him at Bridgwater ; that afterwards at the fair at Bridgwater, when 
the plaintiff was ſtanding at his ſtall Here expoſing his goods to ſale, 
the defendant came along with the bailiffs to the ſtall, and ſaid to 
the bailiffs, there is the rogue, there is yeur priſoner, whereupon they 
inſtantly arreſted the plaintiff in the fair; the p/aint levied and the 
copias indorſed for bail were alſo proved; there was alſo evidence of 


x the injury the plaintiff ſuffered, and the expenceshe was put toon this 
b occaſion; there was no witneſs called for the defendant, but it was 
y admitted that he diſcontinued his action in the borough, when he 
c knew it would not lie there, and that he brought another action 
zgainſt the plaintiff for what he owed him, and had got a verdict 
ſs at that afſizes for the ſame, ſo that there really was a debt owing 
10 by the plaintiff to the defendant, at the time the plaintiff was ar- 
" reſted at the ſuit of the defendant in the borough court of Bridg- 
* water, though it was not contracted within that juriſdiction; but the 
1 judge was of opinion, that the arreſt zhere at the time of the fair 
id was done maliciouſly, and was ſatisfied with the verdict. 

de | 

nt It was moved for a new trial, becauſe the evidence did not ſup- 
r- port the declaration, ( with leave given to the defendant at the ſame 
he time to move in arreſt of judgment in caſe he ſhould not ſucceed 
ny in this motion); it was objected that the giſt of this kind of ac- 
the tion is malice; as where a man maliciouſiy arreſts another when there 
1, is really no debt at all owing, or where one maliciouſly arreſt ano- 
be ther for a far larger ſum than is really due, with an intent to oppreſs 
th him and prevent his friends from being bail for him, but the ma- 
ed lictous intention muſt clearly be made to appear, and muſt be ex- 
uit preſsly averred in the declaration; in the preſent caſe it appears there 
ys, was really and bona fide a debt of l. and upwards owing from the 
ed, plaintiff to the defendant at the time of the arreſt at Bridgwater, and 
aid that the defendant not knowing but that he mightlawfully ſue plain- 
nd tiff here cauſed him to be arreſted there, but as ſoon as he was inform- 
ng ed that court had no juriſdiction, he diſcontinued his action, and 
ro- brought another in a ſuperior court, and has recovered; ſo there appears 0 
ds. no malice in the caſe. 2dly, It was objected that an action will not * 
ge. lie either againſt the judge, officer, or party, for arreſting a man in an 


inferior court, when there is nocauſe of action within that juriſdiction; 
and the caſe of Temple v. Killingworth B. R. Hil. 2 V. & M. Rotulo 
Ar. M 725. Carth. 189. 1 Show. 254. 8. C. 12 Mad. 4. S. C. was 


1n- cited as in point, wherein the plaintiff declared thus, v/z. ** Petrus 
vi- * Temple queritur de Samuele Killingworth in cuſtodia mareſcalli 
] at * mareſca]tiz, &c. pro eo videlicet quod prædictus Samuel machi- 
ba * nans & malitioſè intendens eundem Petrum magnopere prægra- 
me * yare & minùs juſtè opprimere 25 die Aprilis anno regni do nini 


„ regis 
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Hob. 105. 
Cro. Jac. 667. 
Cro, El. 628. 
636. 

Stat. 3 Ed. 1. 


(F) 
1 Sand. 221. 
Sid. 463. 

4 Rep. 14. b. 
1 Vent. 369. 


not juriſdiction ; that the firſt caſe in point was at Huntingdon afl- 


* rezis & dominæ reginæ nunc primo, injuſtè &t malitioſè ap ad Lon- 
* don prædictum in parochia, &c, in warda, &c, ptætexta & co- 
*« lote cujuſdam pretenſe querelz in curia dictorum domini regis 
„ dominæ reginæ ad tunc tenta coram Johanne Flint milite tune 
uno vicecomitum civitatis Londini prædicti in computatorio ſug 
« ſcituato in parochia & warda pradictis intratæ & levatæ ad ſ:Qzm 
** ipfus Samuelis ſuper quandam prætenſam actionem ad magnum 
* prætenſum damnum ipfius Samuclis arreſtari & impriſonari ibi- 
dm cauſavit & procuravit, ac prædictum Petrum in priſona & 
e cuſtodia ibidèm ratione arreſtationis prædictæ per magnum tem- 
« pus ſcilicèt per ſpatium ſex dierum detineri fecit pro defectu ſuf. 
* ficientium manucaptorùm & ſecuritatis ad prætenſam actionem 
* prædictam pro prædicto prætenſo damno, ubi re veri & in facto 
* pradictus Samuel tempore arreſtationis & impriſonamenti ipſius 
„Petri prædicti ut præfertur, vel ad aliquod tempus anteà, nullam 
habuit cauſam actionis verſus pre fatum Petrum intra juriſdictio- 
«© nem ejuſdem curiz; ratione quorum quidem injuſtòè malitioſ: at- 
s reſtationis & impriſonamenti ptædicti ipſius Petri ipſe idem Petrus 
*© non ſolum in priſona & cuſtodia per totum tempus prædictum de- 
0 tentus & de libertate ſua deprivatus fuit ſuper prædictam praten- 
ſam actionem ob prætenſum damnum prædictum verumetiam 
„ magnos labores et expenſas pro relaxatione ſua ab arreſtatione & 
* impriſonamento illis erogavit ac ſubire & erogare compulſus fuit, 
«© unde dicit quod deterioratus eſt & damnum habet ad valenciam 
* quingentarum Jibrarum et inde producit ſectam, &c.“ The de- 
fendant pleaded the general iſſue Not guilty, and there was a verdict 
for the plaintiff, It was moved in arreſt of judgment, that the plain- 
tiff (when he was defendant below) ought to have pleaded to the ju- 
riſdiction of the Sheriff's court, and if the plea had been refuſed, then 
a prohibition would have been granted ; the court inclined to that 
opinion, and judgment was ſtayed till the plaintiff ſhould move 
it again; and afterwards the plaintiff moved for judgment, and the 
caſes in the * margin were cited to maintain the action, but the 
court was not ſatisfied with the action. There does not appear any 
judgment entred upon the roll; in Shower 254. S. C. Holt C.]. 
ſaid the point was fit to be conſidered by all the judges ; and in 
12 Med. 4. S. C. Holt C. J. ſaid of late it is held that coſe 
will not lie for proſecution in an inferior court where the court has 


zes, and referred to the C. B. and there adjudged that for ſuing one 
without anycauſe of action at all no action lies, unleſs it appears to 
be with a malicious and vexatious deſign ; eight of the judges ſeemed 
to think the action would not lie. 


It was anſwered by the counſel for the plaintiff that it appears th 
by the judges's report, in this caſe at bar, the time, place and every Br 
circumſtance attending the arreſt at Bridgwater, that it was done wy 


WI 
Pa 
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th a malicious deſign to injure the plaintiff in the ſale of his goods 

it the fair, and to expoſe him to his cuſtomers ; the defendant maſt 

certainly know that the borough court at Bridgwater had no juriſ- 

2:4ion, and his diſcontinuing the action after he had executed his 

malicious deſign will not avail him ; and 2dly, that it is a rule in | 
hw, that whereſoever a man ſuffers an injury, joined with a loſs, | 
the law ſhall give him a remedy and recompence. Hob. 45. and 

no remedy or ſatisfaction can be had in this caſe unleſs this action 

will lie; for falſe impriſonment certainly will not lie. Gwinne 

v. Pool Gal, 2 Lutw. 935, 1571, 1572. And that an action will 

lie for ſuing in an inferior court without any cauſe of action within 

the juriſdiction was held good, was cited, 2 Shower 328, Hudſ.n | 


and Cooke, | 


— 


In reply to the caſe of Hudſon and Cooke, was cited what Sir John 
Fowel ſaid in his learned argument in the caſe of Gwinne v. Pocl. | 
2 Lutw. 1571, 2. in regard to the caſe of Hudſon and Cooke : ** T was | 
« preſent (ſays he) when the caſe of Hud/.nand Cooke was adjudged ; | 
« it was an action upon the caſe brought againſt the defendant for 
« commencing an action in an inferior court where the cauſe of 
action aroſe out of the juriſdiction of that court; Not guilty was 
« pleaded, and a verdict for the plaintiff; and an exception was 
« taken in arreſt of judgment, for that it was not ſhewn that 
« thedefendant knew that the place where the action aroſe was out 
« of the juriſdiction. But it was held by Jefferys, Holloway and Wal- 

« ct, that it was aided by the verdict; Mitbens juſtice being of a 

* contrary opinion; I confeſs (ſays he) that Ithen thought it ſtrange 

that the git of the action ſhould be aided by the verdictꝰ; there- 1 
fore the defendants counfel inſiſted this caſe of Hudſon and Cooke is 

not law. 


Lord Camden: Baron Powell in his argument of Gwinne and Poole 
has ſtated the learning of caſes of this kind, but hath not laid down 
any preciſe rule of law; this is a nice caſe, and is to be looked into 
with preciſion. There ere no caſes in the old books of actions for 
ſuing where the plaintiff had no cauſe of aQion; but of late years 
when a man is maliciouſiy held to bail where nothing is owing, or 
17 when he is maliciouſly arreſted for a great deal more than is due, 

this action has been held to lie, becauſe the coſts in the cauſe are 

not a ſufficient ſatisfaction for impriſoning a man unjuſtly, and put- 
* ting him to the difficulty of getting bail for a larger ſum than is 
| due; whenever this kind of action is brought, the particular gra- 
damen muſt be alledged in the declaration, and it muſt be laid that 
it was done malicioufly, and with an intent to injure and oppreſs . 


$ 
- the tact of the evidence in the preſent caſe is, that the defendant at 
ol Bridgwater ſaid, ** T know I can catch you here though I could not at 
th * Taunton”; but this doth not prove that he might not think that 
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the action would lie at Bridgwater ; and it ſeems to me that he did 
not know to the contrary when he levied his plaint, becauſe as ſoon 
as his attorney informed him that it would not lie there, he diſcon. 
tinued his ſuit; I think the declaration is ill, becauſe it is not al 
ledged in the declaration, that the defendant knew that the place 
where the cauſe of action aroſe was out of the juriſdiction of the 
borough court of Bridgwater, and that the caſe proved at the a. 
zes is different from the caſe ſtated in the declaration, and if it be 
ſo, we ought to grant a new trial. 


11 f h ca es ĩ ß, 


Clive Juſtice : This is the firſt action of the kind I have cons 
ſcen brought for ſuing in an inferior court which has not juriſdic- 
tion, and I am inclined to think the declaration will not ſupport the 


evidence. 


Bathurſt Juſtice: This is a motion for a new trial, as being a 
verdict againſt evidence; I cannot help agreeing with the Judge who 
tried this cauſe, that the arreſt at Bridgwater was malicicuſiy done; 
it then comes to this queſtion, whether an action upon the caſe will 
not lie for ſuing in an inferior court which has not juriſdiction, with 
the circumſtances of malice, which manifeſtly appear; and I am 
very clear that it will lie, but think this declaration is not rightly 
drawn, it ought to have «Iledged that the defendant knew that the 
cauſe of action did not ariſe within the juriſdiction of the court at 
Bridgwater, and then it would have been right enough. But the 
court can ſee in this caſe that juſtice and equity are with the plaintiff, 
and they never will grant new trials, where the verdict ĩs on the honeſt 
ſide of the cauſe; the cafe of Smith v. Page, 2 Salk. 644. is a very 
ſtrong caſe to this purpoſe : In ejectment, the plaintiff was a mort- 
gagee and claimed by ſurrender, whereas the land was not copyhold, 
and the defendant claimed only by a voluntary conveyance, the 
verdict was for the plaintiff, and the court of B. R. would not ſet 
it aſide, and grant a new trial againſt the honeſty of the cauſe; ſo you 
in the preſent caſe, I think the honeſty of the cauſe is with the the 
plaintiff, and therefore I am for ſupporting the verdict if poſiible, def 


When a defendant has got a verdict in a hard action, the court will rid 
not grant a new trial, and in many caſes, as in qui tams, no new the 
trial is ever granted, where the defendant has got a verdict. - 
Gould Juſtice: I am of the fame opinion with my brother Be- Qua 
thurſ!, as to the malice in the defendant, and the juſtice of the deb 
plaintiff's cauſe, and think the defendant was conſcious that he had _ 
no right to arreſt the plaintiff at Br/dgwater ; and the court will be dan 
aſtute to ſupport this verdict as they ſee it is on the fide of jultice, are 
and will not grant a new trial. I am inclined to think this decla- up 
er 


ration is well enough, for it is alledged, That the defendant malitis 
cufly, without any probable cauſe, at the ſaid borough cauſed the par, ane 
| ti 
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tiff to be arreſted ; when in truth and in fach the defendant had not 
it the time of the levying the plaint, or of the arreſt and impriſonment, 
any juſt or probable cauſe of action, for which be ought to have been 
arreſted and impriſoned ; I think this is a ſubſtantial diſcloſure and 
allegation of his cauſe of action, and was ſufficient notice to the de- 
ſendant to come with proof and ſhew at the trial that he had a 
cauſe of action ariſing within the juriſdiction of the court at Bridg- 
water, and that the plaintiff in his declaration was not obliged to 
ner, that the defendant knew his cauſe of action did not ariſe 
within the juriſdiction of that court, for this is matter of evidence, 
which no man is obliged to ſet out in his pleadings. As at preſent 
adviſed, I think this declaration is ſubſtantially good : but ſuppoſing 
it is not, yet in ſuch a caſe as this we ought not to grant a new trial. 
The court being divided, took time to conſider; and afterwards in 
this fame term, Lord Camden and Mr. Juſtice Clive agreed in opi- 
nion with Mr. Juſtice Bathurſt and Mr. Juſlice Gould to refuſe a 


new trial. 


Lord Camden: I think, upon further conſideration, that as the 
juſtice and equity of the cauſe is on the fide of the verdict, we ought 
not to grant a new trial; I ſhall always be willing to grant a new 
trial, where the equity and juſtice of the caſe is with him who prays 
it, if the law and circumſtances of the cafe will permit; and ſhall be 
i willing to refuſe a new trial, where I am warranted to do ſo by 
precedents. The granting new trials began within time of memory, 
and I will not extend the practice of granting them further than 
precedents have already gone. This is an action for bringing a 
ſuit at aw; and courts will be cautious how they diſcourage men 
from ſuing; where a party has been malicioufly ſued and held to 
bail, Malice, and that it was without any provable cauſe, muſt be al- 
leuged and proved. Upon more mature conſideration, we are all now 
of opinion, that if you hold a man to bail in an inferior court when 
jou know it hath not juriſdiction, and with malice, an action upon 
tie cate will lie. And that if the plaintiff had averred, that the 
defendant knew that his cauſe of action did not ariſe within the ju- 
nidiction of the court of Bridgwater, we are all clear of opinion 
the declaration would have been good; that ſingle averment, toge- 
ther with malice, would have been ſufficient without any other. 
The plaintiff and defendant lived in the ſume town of Taunton a 
quarter of a year together, and the defendant to whom he was in- 
Cebted all that time, never ſued him there (though it is not pre- 
tended but the plaintiff always appeared publickly), but the deten- 
ant follows him to Bridg water and abuſes him there publicly, and 
arreits him in the fair at his ſtall, when the defendant muſt know 
taat the court there hat no juriſdiction; we are forced to ſay the 
lerdict is according to the juſtice of the caſe, and on a motion for 
«MW trial were arc delired to grant it fora fault in the declaration 
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againſt the juſtice of the caſe ; but if I had only the caſe of Deerh 
v. The Ducheſs of Mazarine, 2 Salk. 646. to warrant me (though 
the jury were liable to an attaint in that caſe), I would not grant 
a new trial in the preſent caſe. So a new trial was refuſed by the 
whole court. | 


22 | WY Williams verſus Leaper- C. B. 
What — : NE Taylor was indebted to the plaintiff Williams in 45). for 
miſe within () three quarters of a year's rent for a meſſuage which he held of 
the ſtatute of him; and Taylor becoming inſolvent, made a bill of ſale to the de- 
— 2 fendant Leaper of all his goods in the ſaid meſſuage in truſt, to be 
Pehenen. fold for the uſe of his creditors. While the defendant was in poſ- 

feflion of the goods upon the premiſſes, the plaintiff (the landlord) 
came there to diſtrain for his rent, whereupon the defendant, in con- 
fideration that the plaintiff would not diſtrain, undertook and pro- 
miſed to pay the plaintiff the ſaid ſum of 4 5/. and upon that promiſe 
this action is brought againſt the defendant for non-payment of the 
money, and was tried before Lord Mansfield at Guildball, Londen; 
verdict for the plaintiff, ſubje& to the opinion of the court; whe- 
ther this promiſe (not being in writing) was within the ſtatute of 
frauds and perjuries, as being a promiſe to pay the debt of another 
perſon. This point was debated by Mr. Morton for the plaintiff, 
and Sir Fletcher Norton and Mr, Wallace for the defendant ; to ſhew 


that it was not within the ſtatute was cited Read v. Naſh, Trin. 24 
e 25 Gee. 2. B. R. And that it was within the ſtatute was cited 


Fiſb v. Hutchinſon, Trin. 32 & 33 Geo. 2. C. B. ante fol. 


Curia: This is not a promiſe to pay the debt of another, the 
goods were debtor, and the defendant was in nature of a bailiff for 
the landlord, and if the defendant had ſold the goods and received 
money for them, an action for money had and received for the plain- 
tiff's uſe, would have laid in this caſe by all the juſtices except 
Aſton, who thought if the goods had not ſold for ſo much money 
as the plaintiff's rent, he would have been liable for no more than 
what they fold for; but per Yates Juſtice, the defendant's promile 
is an admiſſion that the goods were ſufficient to ſatisfy the plaintiffs 
demand, and it was a new contract, upon a good conſideration; 
the defendant had an intereſt, and the plaintiff gave up his right to 
diſtrain. Judgment for the plaintiff per tatam curiam. | 


Blaxton 


0N 
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Blaxton verſus Pye. Ek: 7 


N action of aſſumpſit upon a wager of 1 4 guineas to 8 guineas Horſe-race is 
by the plaintiff, with the defendant upon two races to be run * 
by two horſes called Elephant and Granby, that Elephant would win * 
one of the races, vi. that if Elephant won one of the races, defen- 
{ant promiſed to pay plaintiff 8 guineas, and in confideration there N 
of if Elephant won neither of the races, plaintiff promiſed to pay 


a 


&fendant 8 guineas, the event was, that Elephant won one race, fo ; 
the defendant loſt the wager; after verdict it was moved in arreſt 
of judgment, that the conſideration of laying 14 guineas to 8 guineas 
in this caſe is nudum pactum, becauſe the laying above 10 pounds 
upon a horſe race is a bet within the ſtatutes againſt gaming; if the 
ſatute of 16 Car. 2. c. 7. and the flat. 9 Ann. c. 14. be taken to- 
ether; ſo that plaintiff could not poſſibly loſe the 14 guineas and 
therefore ought not be allowed to win the 8 guineas of the defen- 
dant; and of that opinion was the whole court, and the judgment 
in this caſe was arreſted; and the court ſaid they ought to extend 
the ſtat, of 9 Ann. to prevent exceſſive betting upon all ſports as well 
35 games, and that although horſe-racing is not mentioned in that 
ſtatute, yet it is within the general words other game or games, as in 
the caſe of Goodburn v. Marley, 2 Stra. 1159. See Lynell and 
Lingbottom ante fo. 36. and Lovit and Thompfon, 4G. 3. C. B. 
Alcinbrook & Hall. C. B 7 
cinbrook va/us Hall. = * L Jo Frets) 525 
Seeg 
CTION upon an afump/it, for money paid by the plaintiff Money loſt 
I forthe defendant at his inſtance and requett. The cate was —.— 
this, dig. The defendant having loſt a ſum of money above ten — — pal 
pounds, upon a bet at a horſe-race, requeſted the plaintiff to pay race and paid 
itfor him, which he did; the defendant objected that this money , Pani ar 
being loit at gaming, and recpverable back again by the #at. g Ann. an 7. lies 
. 10. this action would not lie; but the court held this was not for it. 
: cale within the ſtatute, for there is not the word contract, as in 


the ſtatute of uſury; Stra. 1249. ſo the court here held this was 
not a caſe within the fat. 9 Arn. and gave judgment for the plain- 
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I Auel, gu, = 
Mary Hayes verſus Samuel Long, clerk. C. B. 


— net CTION upon the caſe, wherein the plaintiff declares, 
ſecution on an that whereas ſhe is an honeſt ſubject, and never was 
indictment. / \ guilty of keeping a bawdy-houſe, yet the defendant well 
knowing this, ally and malicioufly, withcut any prebabls 
cauſe on the 13th of April 1765. at Benſon in the county of Oxford, 
charged and accuſed her of being known to keep a 12wd and ditorder. 
ly houſe, andof permitting ſeveral young gentlemen from Ox fte. 
quently to reſort to her houſe at late and unſeaſonable hours, and 
letting them itay with her all night, and of behaving in a rio- 
tous and indecent manner at Berſn, and of being a public nuſ.n-- 
to the inhabitants thereof, and then and there falſly and malicio!'- 
without any probable cauſe, cauſed the plaintiff to be artreſte t 
the ſame ſuppoſed offences, and carried from thence to Ox, in 
cuſtody before Thomas Randolph D.D. a juſtice of peace for the ſaid 
county, and there at Oxford falſly and maliciouſly, and without any 
probable cauſe, cauſed the plaintiff to be examined before him, and 
on that occaſion to be kept in cuſtody for five days, when in truth 
and in fact the plaintiff never was guilty of any of the faid offences; 
and the defendant afterwards at the general quarter- ſeſſions holden 
at Oxford for the ſaid county the 16th of April in the 5th year ot 
the King before Thecphilus Leigh, D. D. and others, jultices of peace 
of the ſaid county, faſſiy and maliciouſiy without any probable caij? 
indicted the plaintiff, for that ſhe on the iſt of May in the 4th year 
of the King, and on divers days between that day and the day of 
preferring the indictment at Beſon, did keep and maintain a com- 
mon ill governed diſorderly houſe, and in her houlc for Jucre and 
gain permitted drinking and whoring, to the common nuſance of 
the public, and againſt the peace, c. and the defendant malicioul- 
ly, &c. proſecuted the indictment until the plaintiff, at the quazter- 
ſeſſions held at Ox/ord the 23d of July in the 5th year of the King, 
was thereof by a jury of the ſaid county lawfully acquited on ac- 


count of which indictment and premiſſes, the plaintiff has been = 
damnihe 
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gamnified and obliged to pay large ſums of money, to the plaintiff's 
damage of 1000 /. 


The univerſity of Oxford come and claim conuſance; ſetting * 

* . aim of co- 
forth the privileges of the univerſity, under a charter of 14 H. 8. nufance reſu- 
by which the King grants to the univerſity the conuſance of all ſed to the 
cauſes, where either plaintiff or defendant is a member thereof, 1 
though the cauſe of action ariſe in any part of the kingdom, with an pany though 
excluſive clauſe that no juſtice (and particularly mentions the judges — — ea 
of this court) ſhall preſume to intermeddle in any caſe ariſing with- at 1 
in the juriſdiction of the univerſity, which charter and privileges are 
confirmed by an act of parliament of 13 Elix. The defendant makes 
an affidavit, and ſwears he is, and, for 21 years paſt, has been a 
member and ſtudent of the college of Chriſt church, that he is now*> © 
refdent there; whereupon the court made a rule for the plaintiff 


to ſhew cauſe why the claim of conuſance ſhould not be allowed. 


Upon ſhewing cauſe, an affidavit was produced by the plaintiff, 
which ſwears that the defendant generally refides, and is obliged to 
reſide, at Benſan, where he has a college living, and though his 
name remains upon the books of the college, and he is ſtill a mem- 
her thereof, yet he has no room or chamber there to teſide in; there. 
upon it was inſiſted for the plaintiff, that conuſance of pleas ought 
not to be allowed to the univerſity for two reaſons, 1, Becauſe the 
cauſe of action aroſe at Benſon out of the univerſity; 2dly, That the 
ceſendant had no right to the privilege of the univerſity, he having 
caſed to reſide there as a ſtudent and member thereof, and being 
obliged to reſide upon his living at Benſon ; like the caſe of an at- 
terney, after he has left off practiſing, ani no longer attends this 
ccurt, he ſhall not be intitled to privilege, notwithſtanding his name 
remains upon the roll of attornies. 


In anſwer, it was ſaid for the defendant, that the plaintiff was in- 
dicted at Oxferd for keeping a bad-houſe at Benſon, and therefore 
the cauſe of action eroſe at Ox/ord; but however that was, the 
privilege extends all over the kingdom; and 2dly, he is ſworn to 
te a member of the univerſity, and ſometimes refides there, and 
ſometimes upon a college curacy at Benſon. 


Lord Camden: The charter extends to actions ariſing in any part 
of England; but ſurely it could never intend that ſcholars 4s plain- 
fis ſhould have the privilege of ſuing in the univerſity in cauſes of 
action ariſing in any part of E:g/and; but when they are defendants, 
this privilege extends all over Eng/and. The charter was granted 
and confirmed by parliament to the members of the univerſity in 
conſideration of their being reſident there, and the privilege extends 
rem the higheſt member to the lowell ſervant there reſiding The 

luperior 
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dence ſhould be proved to the court; the claim under the ſeal of the 


to be allowed. 


pear upon record, and mult be entred before it can be allowed; the 


tificate of the Chancellor, that the parties were of the univerilty, 


— 


ſuperior courts conſtrue this privilege very ſtrictly, therefore it ought 
to be made to appear clearly to the court that the defendant is a ſcho. 
lar reſiding. Great numbers of perſons remain on the books long 
after they have left the univerſity, on purpoſe to vote for members 
Sc. many who are fellows of colleges never go thither at all; [ my- 
jelf was one a long time, and never went there at all; it would be 
ſtrange if this court ſhould allow conuſance in caſes where ſuch per. 
ſons are defendants; it is therefore abſolutely neceſſary that reg. 


univerſity ſays not one word of the reſidence of this defendant, ang 
ſo we can fee why the courts have required affidavits of the re. 
nidence; yet if the Chancellor ſhould certify falfly that a perſon 
is reſident who is not, there is no doubt but an action upon the caſe 
would lie againſt him, and therefore the Chancellors do not chooſe 
to certify readence, and I am inclined to think the Chancellor kney 
that this defendant was not reſident, and fo did not certify that mat. 
ter; Long's attidavit is a ſubterfuge under the word reſidence, which 
is indefinite; if a man reſides for one night, and ſwears he was re. 
ſident, he could not be convicted of perjury; it is certain he is curate 
of Benſon, and has a family there, and frequently reſides at O 
but he does not ſay how long together. | 


In ſimilar caſes, as that of an attorney leaving off to practice, 
though his name remains on the roll, he is no longer intitled to 
the privilege of the court; I am of opinion that conuſance ought not 


Clive Juſtice : I amof the ſame opinion; the caſe of an attorney's 
privilege is ſimilar to this. I think there needs no affidavit of the 
relidence, but that the Chancellor ought to certify refidence, or the 
conuſance ought not to be allowed; however it appears to the court 
that the defendant is not reſident at-Oxford, but upon his curacy at 


Benſon. 

Bathurft juſtice: If we were to fay that every member whole 
name 1s in the books of the univerfity was intitled to this privilege, 
it would be very inconvenient ; reſidence of the party ought to ap- 


univerſity of Cambriage claimed conuſance, and produced the cer- 


And upon the rule to thew cauſe it was objected that the claim ought 


to be entred on the roll, and an affidavit to verify the certificate It 

ſhould be produed; and of that opinion was the court, and Cul bu 

charged the rule, Paternaſter v. Graham, 2 Stran, $10. and in the 

the caſe of Ku- ic and Kinaſton B. R. the claim was entred on fe- 8. 

cord. The claim of conuſance is tantamount to a plea in abate- im 

ment of the ſuit here, the truth wereof mult be veritied by ahd. 
Vit; 
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tit; fat. 4 Ann. this ſees to be the reaſon why affidavits were firſt 
introduced, and required in theſe motions for allowing conuſance. 
In affidavit therefore ſeems neceſſary as well as the Chancellor's 
certificate of reſidence, and we cannot allow this claim of conuſance, 
before it appears to us upon record that the party is reſident in the 


wiverſity. | 


Gould Juſtice: I am of the ſame opinion; where the ſuggeſtion 
for a prohibition is defective, you cannot have a prohibition, 


Claim of conuſance diſallowed per totam curiam. 


Gates ver/us Bayley, C. B. 


an ASS for taking and impounding the plaintiff's cattle, Treſpaſs for Me gos 


and keeping them in the pound ſo cloſely confined together, —_— 
that by reaſon thereof one of the beaſts died; thedefendant 1ſt pleads keeping them 
the general iſſue to the whole declaration, and thereupon iſſue is ſo clote that 
joined ; and 2dly, a juſtification under the corporation of London {nel 
that he took the cattle damage feaſant, and put them into the for damage- 


it was lawful for him to do; the plaintiffreplies de injuria feaſant; the 
pound, as 16 + P P 4 dy ing of the 


ſua propria, and thereupon ifſue is joined; the jury gave a verdict g, — 


for the plaintiff upon the general iſſue, and the value of his beaſts gravameo, 
that died in damages; upon the other iſſue on the juſtification they nd need ont 
found for the defendant. is welzels 


And now it was moved that judgment might be entred for the de- 
ſendant, becauſe the jury have found for him upon the juſtification, 
which covers the whole treſpaſs in the declaration; and the beaſts 
dying after being put into the pound is only gravamen, and does not 
make the defendant a treſpaſſer ab initio; if the plaintiff can have 
any action for the loſs of his beaſts it muſt be caſe, and not treſpaſs ; 
the difference between treſpaſs and caſe is, that in 7 the plain- The d iffer- 
tiff complains of an immediate wrong, and in caſe, of a wrong that ju wr 
i the conſequence of another act, er Forteſcue juſtice, and by pag. 
Raymend juſtice, That diſtinRion is perfectly right, And bythe Chief 
fuſtice, We muſt keep up the boundaries of actions, otherwiſe we 
hall introduce the utmoſt confuſion ; if the act, in the firſt inſtance, 
be unlawful Tre , will lie, but if the act is primd facte lawful, (as 
it was in the caſe at bar) and the prejudice to another is not immediate 
but conſequential, it muſt be an action upon the coſe; and this is 
thediſtinction. 1 Stran. 63 5. Reynolds v. Clarke; 2 Ld. Ray. 1402. 
d.C. 8 Mod. 272. S. C. that the per gued the cattle died, atter 
impounding in treſpaſs, is only aggravation. 1 Yert. 54. The only act 
cone by the defendant in this caſe was the taking and impounding 


thecattle in the common pound, for doing damage; hrs, the law gave 
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him authority to do, and he did no other act whatever, and he can- 
not be charged in treſpaſs for the death of the beaſt, which was 
a conſequence, and not an immediate malfeaſance by the defen- 
dant; no man can be a treſpaſſer for a nonfeaſance; the law gave the 
fix carpenters authority to go intothe tavern, but the not paying for 
the wine did not make them treſpaſſes ab initio; the taverner might 
have his action of debt for the wine. 8 Rep. 146, 147. Treſpaſs 
will not lie for taking an exceſſive diſtreſs, becauſe the entry at fit 
is lawful, the remedy in that caſe is by the ſtat. of Marlbriqge, 
2 Stran. 851. 3 Lev. 48. ſo that it is not every abuſe of a diſtrel 
that makes a man a treſpaſſer ab initib. 


For the plaintiff it was ſaid, that the juſtification gives no anſwer 
to the putting the cattle ſo cloſely together, whereby one died, and 
therefore the plaintiff ought to have judgment upon the iſſue found 
for him on the Not guilty; that it was a misfeaſancein the firſt in- 
ſtance, and made the defendant a treſpaſſer ab initio. Sed non al. 


facatur. 

0 

Curia: The juſtification is in anſwer to the whole treſpaſs in the 5 

declaration, which is only the taking and impounding; all the rel; b 

as the dying of the beaſt is only aggravation, if the plaintiff would 2 

have inſiſted that the defendant had abuſed the diſtreſs, he oughtto F 

have replied that after the ſaid diſtreſs the defendant abuſed 2? jo and t 

| fo, and have concluded with an averment, and this would not have tt 

been a departure, becauſe he who abuſes a diſtreſs is a treſpaſſer a ut 

initio, according to the caſe of Gargrave v. Smith, 1 Salk, 221, pt 

and Bagſhaw v. Gaward, Telu. 96, 97. Judgment for the defen- th 

dant per totam curiam. m 

fre 

of 

Barwis ver/us Keppel, Eſq; C. B. otl 

ab e. 2.92. | 10 

Cafe for re- CTIONupon the caſe, wherein the plaintiffdeclares, thatthe 
ducing a ſer- defendant at the time, Cc. was an officer, vig. The ſecond, 

jeant of the major in the firſt regiment of guards, and as ſuch, in the abſenceof fit 

— all-the ſuperior officers of the ſaid regiment had the command, go- the 

dier in Ger- vernment, ordering and direction of all the inferior officers and ſol- dar 

many does not q jers of the ſecond battalion of the ſaid regiment; and the plain- the 


lie at common ©, 


law, it being tiff was then and there an inferior officer called a ſerjeant, and doing 


2 1 — duty in the capacity of a ſerjeant in the ſaid ſecond battalion, and 
_ always during his continuance in the ſame office and ſervice of of t 


a ſerjeant, demeaned himſelf with great prudence, propriety, bo. 
neſty and obedience, as well towards his ſuperior officers of the ſaid ord; 
battalion, as alſo to the inferiors of the ſaid battalion, and by means the! 
thereof had deſervedly acquired the good opinion, credit and eſteem the 
as well of all the officers and ſoldiers in the ſaid battalion, as * 


2 
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of all other perſons to whom he was known, and did lawfully and 
honeſtly acquire great gains, profits and emoluments by his ſaid 
office, to his comfortable ſupport ; yet the defendant well knowing 
the premitles, but contriving and maliciouſly intending to hurt and 
injure the plaintiff, and to ruin him in his character and fortune, 
and to deprive him of the good opinion, credit and eſteem as well 
of the officers and ſoldiers in and of the ſaid battalion, as of the ſaid 
other perſons to whom he was known, and to deprive him of the 
profits, emoluments and advantages ariſing to him from his 
office and ſtation aforeſaid, on the 28th day of September 1761. 
wrong fully, unlawfully and malicioufly, and without any reaſonable 
ground or cauſe whatſoever, under the falſe, ſcandalous and mali- 
cious pretenſe that the plaintiff had before that time behaved him- 
ſelf improperly in his ſaid office and ſtation, and had been guilty 
of a breach of orders in the exerciſe thereof, and that the defen- 
dant might therefore ſuſpend and remove him from his ſaid office 
and ſtation, the defendant did then and there ſuſpend and remove, 
and cauſe the plaintiff to be ſuſpended and removed from his ſaid 
office and ſtation of a ſerjeant, and reduced him, and cauſe him to 
de reduced to the poſt and ſtation of a common ſoldier in the ſaid 
battalion, and wrongfully and maliciouſly kept and continued him, 
and cauſed him to be kept and continued ſo ſuſpended and removed 
and reduced as aforeſaid for a long time, to wit, from thence until 
the ſuing out of the original writ of the plaintiff; by means whereof 
the plaintiff hath during all that time unlawfully and injuriouſly, and 
under the falſe and malicious intent aforeſaid, been hindred and 
prevented from exerciſing his ſaid office of a ſerjeant, and his pay 
thereof, and has been deprived of great gains, profits and emolu- 
ments, which otherwiſe would have accrued and ariſen to him there- 
from, and is greatly leſſened in the good opinion, credit and eſteem 
of all the officers and ſoldiers in the ſaid battalion, and of the ſaid 
other perſons to whom he was known, to the plaintiff's damage of 
loool. 


The defendant pleaded Not guilty, and the iſſue was tried at the 
ſitting after Hilary term 1765. at Weſtminſter by a ſpecial jury before 
the Lord Chief juſtice, when a verdict was found for the plaintiff, 
damages 701. colts 40s. ſubject to the opinion of the court upon 
the following caſe, v2. 


That in the year 1760. the plaintiff being one of the ſerjeants Cafe for the 


nion Gt the 


of the ſecond battalion of the firſt regiment of foot- guards, and the 
defendant the ſecond major of the ſaid battalion, that battalion was 
ordered to Germany in the ſervice of his Majeſty againſt his enemies 
then at war with this kingdom, and remained abroad in Germany till 
the end of the war. 


That 
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That this regiment conſiſted of three battalions, whereof Lord 
Ligonier was the colonel and commanding officer; that the firſt, and 
third battalion remained in England, as did alſo the ſaid colonel 
Lord Iigonier, the lieutenant colonel, and the firſt major of the ſe- 
cond battalion ; and the defendant being the ſecond major, was, du- 
ring the abſence of his ſuperior officers, the then commanding ofj. 
cer of the ſaid ſecond battalion in Germany for the time being in 
the army, under his Majeſty's commander in chief his Serene High. 
neſs Prince Ferdinand. | 


That in September 1761. The army being in hourly expectation of 
a battle, the advanced guard of the enemy being within a ſmall di- 
ſtance of the Eng/i/h army, a certain order was given by the ſaid 
Prince Ferdinard, that all deſerters from the enemy ſhould be im- 
mediately ſent to the head quarters without being detained one mo- 


That the plaintiff had full notice of ſuch order, and that after 
ſuch notice of the ſaid order, viz. on the day of September 
1761. and while the armies were in ſuch expectation of an engage- 
ment, three French deſerters came and ſurrendered themſelves to the 

laintiff, then being the ſerjeant commanding the quarter-guard, 
who, notwithſtanding ſuch order of his Serene Highneſs as aforeſaid, 
detained the ſaid deſerters fix hours without bringing, or attempt- 
ing to bring them, oreither of them, to the head quarters, or even 
making a report of ſuch deſerters to the defendant, the then com- 
manding officer of the battalion, 


That the plaintiff being a ſerjeant as aforeſaid, and as ſuch a non- 
commiſſioned officer of the ſaid regiment, on the 28th of Septem- 
ber 1761. was duly tried by a regimental court martial for the 
ſaid offence, which found the defendant guilty of the ſaid charge, 
and by their ſentence ordered him to be ſuſpended from his office 
of ſerjeant for the ſpace of one month, and to do the duty and re- 
ceive the pay of a private ſoldier during that time, 


That by the articles of war no ſentence of ſuch court martial is 
to be executed, till the commanding officer (not being a member 
of the court martial) ſhall have confirmed the ſame ; that the defen- 
dant then being the commanding officer, and no member of the 
court martial, did not confirm the ſentence of that court, but on the 
contrary, thinking the ſentence of the court martial not a ſufficient 
puniſhment for an offence of ſo dangerous a conſequence, and white 
the army ſo remained in expectation of a battle, made an order in 
writing under his hand, ſubſcribed at the foot of the ſaid ſentence, 
wiz, But as ſerjeant Barwis could not be ignorant of the Duke's 
« order concerning deſerters, and colonel Keppel thinking his = 
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ect might have been attended with the utmoſt bad conſequences 
« orders that he be broke, and that corporal Billow be appointed 


« ſerjeant in his room.“ 


That the defendant being ſuch commanding officer of the ſaid 
battalion, his ſaid orders were executed, and the plaintiff was ac- 
cordingly removed totally from his office of ſerjeant, and reduced to 


tre ſtation and pay of a private ſoldier, and was thereby forced and 


dd perform the duty and receive the pay of a private ſoldier in the 
aid battalion in ('ermany, and afterwards in this kingdom, until 
the time of the trial of this iſſue. 


That by articles of war, non-commiſſioned oficers may be diſ- 
charged as private ſoldiers, either by order of the colonel of the 
riment, or by the ſentence of a regimental court martial; that it 
js generally and univerſally underſtood in the army, that the whole 

wer of the colonel devolves, in his abſence, on the commanding 
officer for the time being, and that in fact ſuch commanding officer 
ranks as colonel, and always acts as ſuch. That by the conſtant 
cuſtom and practice of the army, the commanding officer for the 
time being hath always made ſerjeants, and broke or reduced them 
in the ſame manner as the colonel himſelf might have done if ac- 
tuzlly preſent ; that the defendant continued in the ſaid regiment 
till the 3d of January 1762. before which time he was appointed 
to command an expedition to the Havannah, and never returned to 
the ſaid regiment ; that the plaintiff continued in Germany till 
t which time he came to England; that the plaintiff never com- 
plained to any ſuperior officer during the time the defendant remain- 
ed in Germany, or during the time the plaintiff remained with the 
amy in Germany, nor atter his return to England, 


The queſtion ſubmitted to the court is, whether under the par- 
ticular circumſtances of this caſe the plaintiff is intitled to recover 
in this action? 


t was objected for the defendant, that this is in the nature of an 
ation for a malicious proſecution; and unleſs malice appears upon 
the ſtate of the caſe the plaintiff cannot recover; the defendant be- 
ing the commanding officer, had power to remove the plaintiff (as 
be did,) who it appears had diſobeyed the orders of the comman- 
der in chief, and the leaſt malice does not appear in the caſe; falſty 
and malice are the ground and foundation of actions of this kind. 
Lern. 107. and 1 Lev. 119. action upon the caſe for making a 
falſe affidavit againſt the plaintiff, touching a malfeaſance in his 
ofice, and getting him turned out of it thereby; the falſhood was 
an evidence of the malice, which was the ground of that action. A 
condemnation of goods, for not entring them and paying duty by 

PART II. 4M ſub- 
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ſub-commiſſioners, was reverſed by commiſſioners of appe:1 in Je. 
land; an action for a malicious proſecution does not lie againſt the 
informer, for the judgment of the ſub-commiſſioners ſhews there 
was a foundation for the information and proſecution. Reynoldi v. 
Kennedy, Mich. 22 Geo. 2. B. R. upon error from Ireland ; lo in the 

reſent caſe the court martial's ſentence ſhews that the plaintiff 
diſobeyed orders, and that there was a good foundation for the com- 
manding officer to reduce him, without having any falſhood or 
malice at all (againſt him); according to the conſtant practice of the 
army, as ſtated in the caſe. 


For the plaintiff it was ſaid, that he had been tried by a court 
martial, who thought ſuſpenſion for a month a ſufficient puniſh- 
ment for his offence, and therefore it was malicious in the defen- 
Gant to reduce him abſolutely to a private man, and malice being 
laid in the declaration, the jury have found it to be maliciouſly 


done. 


Curia: By the act of parliament to puniſh mutiny and deſertion 
the King's power to make articles of war, is confined to his own 
dom inions; when his army is out of his dominions he acts by virtue 
of his prerogative, and without the ſtatute or articles of war; and 
therefore you cannot argue upon either of them, for they are both to 
be laid out of this caſe, and flagrante bello, the common law has never 
interfered with the army: Inter arma filent legen; We think (as 
at preſent adviſed) we have no juriſdiction at all in this caſe; but 
if the plaintiff's council think proper to ſpeak more fully to this 
matter, we are willing to hear him. But plaintiff ſeeing the opi- 
nion of the court againſt him, acquieſced, and the judgment was tor 
the defendant, ut audivi. 


In the vacation after this term, the Right Honourable Chari: 
Lord Camden, Baron of Camden Place in the county of Kent, 
Lord Chief Juſtice of the court of Common Pleas, was ap- 
pointed Lord High chancellor of Great Britain. 
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Judges of the King's Bench, was appointed in the laſt 
vacation Lord Chief Juſtice of the court of Common 


T H E Honourable Sir Jchn Eardley Wilmet, Knt. one of the 
Pleas, and took his place the beginning of this term. 


Dickon the younger ver/zus Clitton. C. B. ue 


. an action upon the caſe, the plaintiff declares, that whereas he cafe fora S 26. 5&9 
the plaintiff on the 28th day of Auguſt 1764. at the caſtle of 7774 ae 

was owner and proprietor of a certain boat or veſſel called a keel, and — 5 

being ſo, he afterwards on the ſame day and year there, at the in- joined with 

ſtance and requeſt of the defendant, retained and employed him in frover = _ 

the ſervice of the plaintiff to be maſter and commander of the veſſel, os. | 

and to receive and take on board thereof from one Matthew Jobnſon . . cn P 
at a place called Brough in the county of York, fifty-fix quarters of M oro A 
malt of the plaintiff of the value of 100 J. and to carry and convey A 55 3. 2 

the ſame by water in the veſſel from thence to Herbury in Yorkſhire, 8 
and at Herbury to deliver the ſame to one Jonathan Cro/iand for cer- X Le ctr JAS 
tnwages, hire or reward to be therefore paid by the plaintiff to the A . 
cefendant as maſter of the veſſel ; and although the defendant af-< ©, E44--0C 4, Verde of 
terwards on the 29th of Auguſt in the year aforeſaid at Brough in 4 9 2 2 
Hirzſlire, had and received from the ſaid Matthew Johnſon the HF , 4 — 
whole 56 quarters of malt of the plaintiff, and afterwards on the © © 7 

lame day and year laſt aforeſaid ſet fail and departed with the veſſel . AS SO 


from the ſaid place where he the defendant ha : ſo received the malt 


at cr/ury, and afterwards on the ſame day and year laſt aforefaid*7* 77 Fo ED — 


at Harl ury delivered to the ſaid Jonathan Craſſand a part, to wit, Anna — 
forty quarters of the ſaid malt; yet the defendant not regarding the. . ET 


duty of his employment, ſo badly, careleſſly, negligently and improf paper 0 Foe 


vidently behaved himſelf in his ſaid employment, and took ſuch lit we ny An 
le and ſuch bad care of ſixteen quarters of malt, reſidue of the ſaid . — 
bifty-fix quarters of malt ſo by him received as aforeſaid, that the 

defendant 
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defendant did not deliver the ſame 16 quarters of malt, or any part 
thereof, to the ſaid Jonathan at Horbury, or elſewhere, (although 
often requeſted ſo to do) but the defendant on the contrary thereof 
by and through his own meer neglect and default, and through bis 
careleſſneſs and improvidence ſuffered the fame, and every part 
thereof, while the ſame were, and continued in his poſſeſſion and 
cuſtody for ſuch carriage, to be embezzled and wholly loſt, to wit 
at the caſtle of Y aforeſaid. | ; 


And whereas the ſaid plaintiff on the firſt day of Augiſt 1764. and 
from thence until the the firſt day of Ofober in the ſame year at the 
caſtle of Vr was owner and proprietor of another veſſel, and the de. 
ſendant was during all that time maſter of the {ame veſſel, retain. 
ed and employed as ſuch by the plaintiff, and in his ſervice to na- 
vigate the ſame from place to place, and to take care of the laſt men- 
tioned veſſel, and of all goods delivered to him as ſuch maſter, or 
put on board the ſame for carriage from place to place, for wages, 
hire or reward, to be therefore payable and paid by the plaintiff ty 
him as ſuch maſter of the veſſel, to wit, at the caſtle of D; and 
whereas within the time aforeſaid, and while the plaintiff was owner 
of the laſt mentioned veſſel, and while the defendant was maſter 
thereof in the ſervice of the plaintiff, to wit, on the 29th of Au- 
guſt in the year aforeſaid, he the defendant, as maſter of the ſam: 
veſſel, received from the ſaid Matthew ) obnſon, by order of the 

laintiff at Brough aforeſaid, other fifty-ſix quarters of malt of the 
plaintiff of the value of other 100 /. to be carried and conveyed by 
the defendant in the laſt mentioned veſſel to Horbury aforelaid by 
water, to be there delivered to the ſaid Jonathon Craſſand for the 
plaintiff; and although the defendant afterwards on the 29th of 
Auguſt in the ſaid year had and received from the ſaid Matth-w 
Fohnſm the ſaid whole fifty- ſix quarters of other malt of the 
plaintiff, and on the ſame day and year ſet ſail and departed with the 
faid laſt mentioned veſſel from the ſaid place where he had lo te- 
ceived the ſaid malt from Matthew Johnſon, towards and for Hir- 
bury, and afterwards on the 21ſt of September in the year aforeſzid, 
arrived with the ſame veſſel at Hrbury, and afterwards on the fame 


day and year there delivered to Fonathan Creyland a part, to wit, o 


quarters of the laſt mentioned malt; yet the defendant not regard- 
ing the duty of his employment, ſo badly, careleſſly, negligently 
and improvidently behaved himſelf in his ſaid employ ment, and 
took ſuch little and bad care of 16 quarters, reſidue of the ſaid 56 
quarters of malt ſo by him received as laſt aforeſaid, that the de- 
fendant did not deliver the ſame 16 quarters, or any part thereof, 
to the ſaid Jonathan at Horbury or elſewhere, although often te- 
veſted ſo to do; but the ſaid defendant on the contrary thereof, 
by and through his own meer negle&, careleſſneſs and improvi- 
dence, ſuffered the ſame while it continued in his poſſeſſion _ * 
2 3 
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ſg6y for ſuch carriage, to be embezilled and wholly loſt, to wit, 
2 the caſtle of Vor aforeſaid, There is another count in trover for 
fxty quarters of malt, laid to be the property of the plaintiff, and 
converted by the defendant to his own uſe, to the plaintiff's damage 
of gol. The defendant pleaded the general iſſue, and there was a 
general verdict for the plaintiff on all the counts in the declaration. 


And now it was moved in arreſt of judgment, and objected that 
the two firſt counts are in the nature of an action on the cuſtom 
of the realm, which is founded in contradt, and therefore cannot be 
joined with a count in trover which is a tort. 2dly, That this 
ation ought to have been laid upon a promiſe and undertaking, 
and not being ſo laid is ill; and to ſhew that theſe counts could not 
be joined, many old caſes were cited from Viner's Abr. title Aion 
(joinder.) which the court over- ruled, and therefore ſhall not be 
kt down here. 


Lord Chief Juſtice Milmot: This motion is after the merits have 
been tried, and a verdict found for the plaintiff, which the court 
will ſupport, if poſſible. It is objected that the firſt count is laid 
quaſi ex contractu, and cannot be joined with trover; ſuppoſing it 
was fo, yet I ſhould lay no great ſtreſs upon old caſes to this point 
at this day; but I think the firſt count is laid to be ex delicto of the 
defendant, and as a misfeaſance, which may undoubtedly be joined 


with Trover. The true 79 to try whether two counts can be joined T wo counts 


in the ſame declaration, is to conſider and ſee whether there be the 


may be joined 
where there is 


lame judgment in both, and not whether they both require the ſame the fame 


plea, and wherever there is the ſame judgment in both, I think a 2nd 
they may well be joined. I own that in many books it is reported,; = 
that trover, and a count againſt a common carrier cannot be joined, . 
but common experience and practice is now to the contrary; this/&2- 


is laid as a msfeaſance wherein there is the ſame judgment as in 
rover, and therefore I am of opinion the plaintiff muſt have judg- 
ment, 


(ve Juſtice : The firſt count is as plainly a tort as trover is; ſup- 
poſe I truſt a ſhepherd with my ſheep, and he puts his owndog among 
them, which worries them, this would be a ert, although I con- 
tract with him for wages to take care of my ſheep, and he undertakes 
accordingly; and I am of my Lord's opinion, that the true 70%, is 
to tee whether both counts require the ſame judgment; in his caſe 
they do, and the plaintiff muſt have judgment, 


Gould Juſtice : I think trover and caſe againſt a carrier may be e l Xp, Ae. 
joined notwithſtanding what is ſaid in the books. In the caſe put 76. Pq. A. 6.3 


of the ſhepherd, he might either be charged upon the contract, or 
a wrong-doer; and ſo might the defendant in the preſent caſe ; 


| am of the ſame opinion for the plaintiff, 
Pak r II. 4 N Chief 
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Chief Juſtice: I have a doubt whether treſpaſt vi & arab 
zrover can be joined, but think they cannot, becauſe they have dif. 


ferent judgments. Judgment for the plaintiff, 
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IN ACI4O | 
Roe, on the demiſe of George Dodſon, Eſq; verſu 


2 FSC wy Grew and others. C. B. 
Deriſe o JECTMENT for lands in Middleſex tried before Lot 
175 — Camden at the ſitting after Eafter term laſt; verdict for the 


his death to laintiff upon the following caſe ſubject to the opinion of 

— — bl the court. The caſe ſtates, that Daniel Dodſen being ſei- 

beicl of the ſed in fee of the lands in queſtion, by his will deviſed the ſame in 

body of ſuch theſe words, vis. I give, deviſe and bequeath unto my nephew 

EW © George Grew, all my lands (naming and deſcribing them parti- 

G.G, ** cularly) to hold the fame with their appurtenances unto him the 

72 % ſaid George Greu, for and during the term of his natural life, and 

D. ö et, . from and after his deceaſe to the uſe of the i//ue male of his body 
3. T A. 299 &« Jawfully to be begotten, and the heirs male of the body of ſuch 
&© jſſue male; and for want of ſuch iſſue male, then I give all and 


every the aforeſaid premiſſes unto my nephew George Dodſon, his 
Ju c a. . heirs and atligns for ever.” 


v Ser OK : : ; 
That in the deviſe to George Grew, the words * heirs male of bi 


8 Th 591. % body” were originally written, but that the word brirs wis 
ſcratched out, and the word fue inferted in it's ſtead, in the ſame 


hand with the body of the will, but in different ink. 


That Ceorge D:dlon, the deviſee in remainder in the will, i the 
leſſor of the plaintiff, 


That the teſtator deviſed other lands to the leſſor of the plaintif 
in fee. 
That 
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That George Grew and the leſſor of the plaintiff were the teſta- 
tors nephews, and he deviſed the reſidue of his eſtates both real 
1nd perſonal, equally between his ſaid two nephews, 


That George Grew had no child at the time of making the will ; 
that he entredon the premiſſes in queſtion, id ſuffered a common 
recovery thereof, and died without iſſue mals. 


The queſtion upon this caſe is, whether George Grew took an 
eſtate-tail, or for life only, under the ſaid will? 


This caſe was argued by ſerjeant Leigh for the plaintiff, and ſer- 
jeant Burland tor the defendant ; after time taken to conſider, judg- 
ment was given for the defendant by the whole court the 2%th of 
January in this term, that George Grew took an eſtate-tail, and that 
the leſſor of the plaintiff was barred by the recovery. 


I MOAP ISO © 


Lord Chief Juſtice Wilmot : The teſtator had no ifſue at the time judgment of 
of the will; his intention is to be followed, provided it does not de court. 


claſh with the rules of law ; the ſtatute of wills gives a man power 
to deviſe his lands, but he cannot by his will create a perpetuity, 
nor reſtrain tenant in tail from ſuffering a recovery, &c. &c. theſe 
being contrary to the rules of law. The intention of the teſtator 
clearly was to give George Grew an eſtate for life only, but his in- 
tention alſo clearly was, that all the ſons of George Grew ſhould take 
in ſucceſſion; both theſe intentions cannot take place, forif the devi- 
ſeeGeorge Grew took only an eſtate for life, his ſons could never have 
taken, and although it eventually happened that he had no ſons, yet 
we muſt conſider this caſeas if he had had iſſue; therefore the court 
muſt put themſelves in the place of the teſtator, and determine as 
he would have done, if he had been told that both of his intentions 
in the will, by the rules of law, could not take place, and had been 
alked which of them he defired ſhould take effect and ſtand, as both 


could not, he certainly would have anſwered, that, fo long as 
George Grew had any iſſue male, the premiſſes ſhould not go 


* to the leſſor of the plaintiff”; and if we balance the two inten- 
tions, the weightieſt is, that all the ſons of George Grew ſhould take 
in ſucceſſion,; and therefore, to enable them to take, George Grew 
muſt be adjudged to have been tenant in tail, for the teſtator's great 
intention moſt clearly was, that the lands ſhould never go over to 
the leſſor of the plaintiff in remainder, but upon a failure of iſſue of 
George Grew, 


The word ifſue in a will, is either a word of purchaſe or of li- 
mitation, as will beſt effectuate the intention of the teſtator; it is a 
plural word, and takes #7 all the ſons of G-orge Grew, and the words 


« [ſue male of bis body and the beirs male of his body of ſuch iſſue”, 


mean 
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mean only that they were not all to take at a time but in ſucceſſic, 


8 as if he had ſaid to His firſt, and every other ſon, &c. as to the ſcratch. 
. Ing out the word heirs, I lay no ſtreſs at all upon that, becauſe the 


teſtator's chief and predominant intent was clearly that the lang 
ſhould go in ſucceſſion to all the ſons of George Grew, 


Caſes in the books upon wills have no great weight with me 
unleſs they are exactly in the very point, and there has not one been 
cited in every thing like this ; the intention is the great thing which 
governs me, which is that George Grew's ſons ſhould take in ſuc. 
ceſſion, which they could not do if he was only tenant for life, and 
therefore I am of opinion he was tenant in tail, and judgment muſt 
be for the defendant. 


Clive Juſtice: The word iſue is one of the moſt vexed words in 
the books; ſometimes it is namen fingulare, ſometimes plural, ſome- 
times a word of limitation, ſometimes of purchaſe, but it muſt al. 
ways be conſtrued according to the intent of the will or deed where. 
in it is uſed; if one grants to a man and his iſſue (who has iſſue 
at the time of the grant) the iſſue ſhall take jointly with him. In 
the preſent caſe the great intention is to give in ſucceſſion to all the 
ſons of George Grew, which cannot be without conſtruing it an 
eſtate-tail in him; I think too great regard has been paid to the 
ſupperadded words Heirs male of the body of ſuch iſſuè, and am of 
the ſame opinion with my Lord Chief Juſtice. 


Bathurſt Juſtice : r 
eſtate of frechold, it the word i ſue in a will comes after, it is a word 


—of limitation; wher e there appear ꝝ Particular intent, and a general 


intent, the general mult take place; the great view here was, that 
the land ſhould not go over to Dodſon ſo long as Grew had iffue, but 
that general intent cannot take effect unleſs Grew be tenant in tail; 
and 1 am of opinion he was, and agree with my Lord and Brother, 


Gould Juſtice: I am of the ſame opinion; the word ue is uſed 
in the ſtatute de donts promiſcuouſly with the word 4e:rs The term 


?ſſue comprehends the whole generation, as well as the word h; 


and in my judgment the word ue is more properly, in its natural 
ſignification, a word of limitation than of purchaſe, Judgment tor 
the de fendant. 


[| 


— — 


U Hilary Term 7 Geo. 3. 1767. 325 


* 


6 


Lc at. Can CE Ee 
2060 9. $4 14 a 


Ruſſel ver/zzs Palmer an attorney. C. B. 


Middleſex, JAMES Ruſſel by Thomas Bennett his attorney, com- Special ac- 
to wit, / plains of Charlton Falmer, Gentleman, one of the at- porn = | 
tornies of the court of our Lord the now King of the Bench here, —.— S 
preſent here in court in his own proper perſon, of a plea of treſpaſs for negi- H , n 2 
on the caſe, for that whereas the ſaid ames heretofore in Hilary 8 Cue $ of 
term in the fifth year of the reign of our Sovereign Lord the now tian fers forth, Ae £49! 2 <- 
King, in the court of our 23 now King, before — = him- — — 
{lf the ſaid court then being held at Veſlminſter in the ſaid county Hab dern 
of Midaliſex, by bill 3 his Majeſty's = recovered —_ the lin bee ye agg 
one Jobn Stewart as well a certain debt of 53221. 13s. 2d. as 17/. . * . ER 
for his damages which he had ſuſtained as well on occaſion of the ,z — / 
d&taining of that debt, as for his coſts and charges by him expended John Stewart 
about Lis ſuit inthat behalf, as by the record and proceedings thereof — 
remaining in the ſaid court of our Lord the now King, before the — d. 
King himſelf at Weſtminſter aforeſaid more fully and at large ap- debt, and 171, 
zears, which ſaid judgment till remains in its full force and effect, vg in B- . 
not reverſed, annulled, ſet aſide, paid or ſatisfied ; and the ſaid James that ſuit was 
Ruſel further ſaith, that while the ſaid ſuit was depending in the —— in 
ſud court, to wit, in Trinity term in the fourth year of the reign in the fourth 
of our Lord the now King in the ſaid court of our Lord the now year of the 
King before the King himſelf, the ſaid court then being held at —_— 
W:jiminſter in the ſaid county of Midaleſex, came perſonally Andrew came bail for 
Grant of King's Arms yard, Coleman-/treet, London, merchant, and ſeid Stewart 


Robert Bogle of Love-Lane Eaftcheap, London, merchant, and then — 


and there in the faid court became ptedges and bail, and each of 

them by himſelf became a pledge and bail for the ſaid John Stewart 

that if it ſhould happen that judgment in the ſaid plea of debt ſhould 

de given for the ſaid James Ruſſell againſt the ſaid John Stewart, 

that then the ſaid John ſhould ſatisfy the ſaid James Ruſſel! the ſaid 

cet and all ſuch damages as ſhould be adjudged to the ſaid James 

Nel in the ſaid plea, or render himſelf on that occaſion to the pri- 

on of the marſhal of the Marſbalſea of our Lord the King before 

the King himſelf, as by the record of the ſaid recognizance remain- 

ing in the ſaid court of our ſaid Lord the King before the King him- 

ſelf may more fully and at large appear; and the ſaid James further That after the 
kith, that after the recovery of the aforeſaid judgment (that is to ** 
lay} on the eighteenth day of May in Eafter term in the fifth year — 
a the reign of our ſaid Lord the now King, before the honourable 18th day of 
ar Richard Afton, Knight, then one of the juſtices of our Lord the R 


ww King, aſſigned to hold pleas in the court of our Lord the now ftth year of 

| the King be- 
lee julice Aſton of B. R. at his chambers in Chancery-Lane, the ſaid Stewart rendered himſelf in dilcharge 
@lis bail to the priſon of B. R. and there contiuued till the time of his being ſoperſeded. 
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King before the King himſelf, at his chambers ſituate in Serjeants. 

Inn, Chancery-Lane, the ſaid John Stewart rendered himſelf in dit. 

charge of his ſaid bail in the ſaid plea at the ſuit of the ſaid am 

Ruſſell, and was thereupon committed to the priſon of the marſ};] 

of the Marſhaiſea of our Lord the now King before the King him. 

ſelf, on that occaſion at the ſuit of the ſaid James Ruſſell, and there 
continued in cuſtody of the ſaid marſhal in the aforeſaid priſon, from 

thence until the time of his being ſuperſeded out of cuſtody, 2 

That the de- hereafter is mentioned; and the ſaid James Ruſſell further ſaith, that 
ſendant was he the ſaid Char/ton Palmer from the firſt commencement of the 
retained as at · ſaĩd ſuit until the diſcharge of the ſaid John Stewart out of the cy. 
— — ſtody of the ſaid marſhal hereafter mentioned, was by the (aid 
laid jun. James Ruſſell returned or employed as attorney or agent of the ſai 
Janies Ruſſell in the ſaid ſuit, and employed by him as ſuch to pro. 

ſecute the ſame ſuit againſt the ſaid n Stewart for hire and re. 

ward, to be paid by the ſaid James Rufſe!! to the ſaid Charlton for 

Ang bat bis fees, work and labour in that behalf, and that the ſaid J 
Stewart being Stexwart being ſo ſurrendered and committed as aforeſaid, and 
ſo rendered as heing and continuing in the cuſtody of the ſaid marthal of the Mer 
— hwng fhalſea of our ſaid Lord the King, before the King himſelf, at the 
tice of B. R. ſuit of the (aid James in the ſaid plea, by virtue of the ſaid render 
—_ 23 and commitment thereon as aforeſaid, he the ſaid John Stewart by 
in evecution the rule and practice of that court ought to have been charged in 
en or before execution in the ſaid plea, at the ſuit of the ſaid James Ruſſell for the 
—— _—_ debt and damages aforeſaid, in the ſaid court of our Lord the now 
;n the fifth King before the King himſelf, on or before the laſt day of Trin 
year of the term in the fifth year aforeſaid, in order to prevent his the ſaid J 
— Stewart's being diſcharged out of the ſaid cuſtody, without firſt pay- 
diſcharged, ing off or making ſatisfaction to the ſaid James Ruſſell, for the debt 
and damages aforeſaid, of all which ſaid premiſſes the ſaid Chart 

Palmer afterwards to wit, on the ſaid eighteenth day of May in the 

fifth year aforeſaid at Meſtminſter aforeſaid had due notice, and the 

Ard the ſaid faid Charlton Palmer ſtill being and continuing agent or attorney of 
2 and for the ſaid James in the ſaid ſuit, did then and there under- 
torney of the take and faithfully promiſe to the ſaid Fames, that he the ſaid Chan- 
33 8 ton the buſineſs and duty of ſuch agent or attorney in the {aid 
— ſuit would well and faithfully perform and execute; and the faid 
do his duty, James faith, that it was thereupon the buſineſs and duty of the 
— et ſaid Charlton Palmer, as ſuch attorney or agent of and for the {aid 
it was the James Ruſſell in the ſaid ſuit, to have cauſed the ſaid John Stewart 
duty of Palm- to be ſo charged in execution as aforeſaid for the debt and damages 
_— aforeſaid, in the ſaid plea on or before the ſaid laſt day of Tri * 
ſaid Stewart term in the fifth year aforeſaid, to prevent the ſaid Jobn Stewart of 
to be charged from being ſo ſuperſeded and diſcharged as aforeſaid, of all which to 
on or before ſaid premiſſes the ſaid Charlten there, to wit, at Weftminſter aforeſid i in 
laſt day of had due notice; and although the ſaid Char/ton had not any order bi 


Trinity term + directions from the ſaid James Ruſſell to the contrary, yet the (aid he 
aforeſaid. 7 ie * Chariton 
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Charlton not regarding the duty or buſineſs of his ſaid office and em- 

loyment of ſuch attorney and agent of the ſaid James in the ſaid 

fait as aforeſaid, after that the ſaid Fobn was ſo rendered and com- 
mitted as aforeſaid, to wit, from thence until and on and through- „. the 
out the ſaid laſt day of Trinity term in the fiſth year aforeſaid, at Palmer neg- 
We minſter aforeſaid, ſo negligently and inadvertently conducted kde fo to 
and behaved himſelf in his ſaid employment, that the ſaid Charton ok _—_ 
wholly neglected and omitted to cauſe the ſaid John to be ſo charged Stewart on the 
in execution as aforeſaid, and by means of which ſaid neglect and 21% of No- 
omiſſion of the ſaid Charlton afterwards, to wit, on the 21ſt day of —— — 
November in M:chaelmas term in the ſixth year of the reign of our the King was 
Lord the now King, the ſaid John was fuperſeded and diſcharged — by 
out of the cuſtody of the ſaid marſhal by the ſaid court of our faid * 
Lord the now King before the King himſelf at Weſtminſter afore- 
fd, the debt and damages aforeſaid being wholly unpaid to the ſaid 

Janes, whereby the ſaid James hath been wholly hindered and ob- To the plain. 
ſructed from obtaining of his debt and damages aforeſaid in form bs damage 
aforeſaid recovered and hath wholly loſt the ſame, to the ſaid James ® 3509 . 
his damage of 3 500 J. and therefore he prays relief, c. The defen- 
ant pleaded the general iſſue, and the cauſe having been taied before 


Lord Chief Juſtice Vilmot, there was a verdict for the plaintiff and 
5col. damages. 


The plaintiff's declaration fully ſtates his caſe ; for the defendant 
it was ſaid that the rule of the court of King's Bench made in 
Trinity term in the 2d year of Geo. 1, touching this matter, is in 
rery doubtful words, which are thus, vg. If any plaintiff ſhall 
« obtain judgment in the court here in any action againſt any defen- 
« dant a priſoner, and ſhall not charge the ſaid defendant fo in pri- 
« ſon remaining, in execution upon the judgment fo obtained wrth- 
in two terms next after ſuch judgment ſo had and obtained, then 
« ſuch defendant ſo in priſon remaining ſhall have leave to file com- 
mon bail, or to ſue out a writ of /uperſcacas for his diſcharge out 
of cuſtody”; that from the words of this rule it ſeems as if the 
plaintiff had two terms next after, and excluſive of the term where- 
in judgment was obtained againſt the priſoner, to charge him in exe- 
cution; and therefore it was moved on the behalf of the defendant 
that judgment might be ſtayed; for two reaſons, firſt, becauſe if 
the defendant Palmer had two terms excluſive of the term wherein 
judgment was obtained againſt FrFewart, and wherein he rendered 
himſelf to priſon, to charge Stewart in execution, then this action 
is miſconceived ; and 20h, although the meaning and conſtruction 
of the ſaid rule be, that Mr. Palmer ought to have cauſed S wart 
to be charged in execution, the very next term after the term where- 
in judgment was obtained againſt Stewart, and wherein he rendered 
himſelf, yet the words of = rule are ſo doubtful, that it can only 
be conſidered as an error in judgment in Mr. Palmer, and not a 

negligence 
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negligence in the duty of his office as an attorney. Upon hewin, 
cauſe, the Lord Chief Juſtice reported that ſeveral eminent prati. 
cers were examined upon the trial as to the conſtruction and practice 
upon the ſaid rule, who ſaid that of late years it was well under!!ogg 
that a perſon ſurrendring in diſcharge of his bail aſter judgment muſ 
be charged in execution the very next term after ſuch ſurrender. 
ſome of them ſaid they believed this was not univerſally known 
by the city attornies, and that they thought that it was an omiſſion 
in Mr. Palmer proceeding from want of judgment, and not from 
any wilful negligence in regard to his client Mr. Ruſſell; Joln Lan- 
bert, Mr. Palmer's clerk, ſwore that in all the time he had ſeryed 
Mr. Palmer, they never had one render after judgment; that the 
friends of Stexvart while he was a priſoner were in treaty about an 
accommodation with Mr. Xuſ/ell in order to get Stewart diſcharged, 
that he Lambert before the end of Trinity term in the 5th year of 
the King propoſed to his maſter Palmer to charge the priſoner Sin- 
art in execution, at the ſuit of the plaintiff Raſſell, but Mr. Palner 
then informed him (this witneſ) that the ſaid parties were in treaty 
for an accommodation, and that he believed the matter would he 
ended; that upon a ſummons before Lord Mansfield, to ſhew cauſe 
why Stewart ſhould not be diſcharged by ſuperſedeas, Lord Maſ- 
Jield thought the ſaid rule did not extend to this caſe; another 
eminent practicer was called for the defendant, and faid, that upon 
a ſummons before Mr. Juſtice Foſter in 1753. upon this very point 
of practice, that the ſudge thought a plaintiff had two terms to charge 
a priſoner in execution, excluſive of the term wherein the judgment 
was obtained againſt the priſoner, and wherein he ſurrendered him- 
ſelf. There was ſome evidence that Stewart was not totally inſol- 
vent, and that Ruſſe probably might be able in time coming to 
obtain ſome part of his debt by execution againſt his goods ; upon 
this evidence the jury gave a verdict for the plaintiff, and 500 l. in 


damages, 


Curia: This cauſe was firſt tried before Lord Camden about half 
a year ago, when a verdict was given for the plaintiff for 300o/, 
the whole debt, by my Lord's direction; but afterwards a new trial 
was granted, my Lord and the court being of opinion that he had 
miſdirected the jury in telling them they ought to find a verdict for 
the whole debt, whereas this action ſounds merely in damages, and 
the jury ought to have been left at liberty to find what damages they 
thought fit; and upon the laſt trial the jury were told they might 
find what damages they pleaſed, and accordingly found only 504. 
as it appeared to them in evidence, that Stewart was not totally in. 
ſolvent. We are all of opinion that this action is well conceived, and 
lies againſt Mr. Pa/mer for negligence, and we have authority t0 
fay that Lord Camden is of the ſame opinion, Judgment for the 


plaintiff, 
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Goodright of the demiſe of Francis Hoole verſus 
Joſeph Sales. C. B. 


E JECTMENT; of certain meſſuages or tenements in the A beicg ce. 


county of Derby; verdict for the plaintiff as to one meſ- tuy que truſt 
ſuage in the poſſeſſion of Francis Butcher, part of the pre- — in ; 
miſſes in the declaration; and as to the meſſuages in the — pac. 
declaration in the poſſeſſionof Jobn Pritchard, Samuel Walton Thomas chaſes the fee 
Hogdhinſon and Thomas Clifton, being the refidue of the premiſſes in que= n wry 
ſim; a verdict for the plaintiff, ſubject to the opinion of the court up- deviſes Black- 
on the following caſe, which ſtates, That John Cooke was ſeĩſed in fee *©* in fee to 
of the ſaid reſidue of the premiſſes in queſtion, that an indenture of de 
three parts dated the 18th of December 1751. was made and execu- makes execv- 
ted between Samuel Crompton, ſole executor of the will of /braham Pr and ref 
Crompton deceaſed, of the firſt part, John Hoole of the ſecond part, who dies, the. 
and Thomas Sheppard of the third part, whereby, after reciting an in- term ſhall go 
denture of mortgage which had been before made by the ſaid Cocke n the fre 
to the ſaid Abrabam Crompton of a meſſuage with the appurtenances and nor to ber 
in Sadler Gate in Derby for 50o years, for ſecuring 6o/. and inter- p*rſoodl re- 
eſt; and alſo reciting an aſſignment of ſuch mortgage term from the feeive. 
ſaid Crompton to one Giſborne, and a re- aſſignment thereof from the 
faid Ci Horne to the ſaid Crompton, and after reciting that Croke af- 
terwards borrowed of the ſaid Abraham Crompton 40l. and 10. on 
his bonds, and deed poll, whereby he alſo charged the ſaid meſſuage 
with the payment thereof, and after reciting that ſince the making 
ol the ſaid indentures, three new meſſuages had been erected on 
part of the ſaid premiſſes, and that Abraham Crompten and Jebn Cocke 
were both dead, the ſaid Samuel Crompton in conſideration of 76/. 15. 
paid him by the ſaid John ole, and by the appointment of the ſaid 
Hule, and of 5 5. paid him by the ſaid Thomas Sheppard, aſſigned 
to the ſaid Sheppard, his executors, &c. the meſſuage in Sadler 
(ate, and alſo the three new built meſſuages and appurtenances, 
being the ſaid reſidue of the premiſſes in queſtion, for the reſidue of 
the laid term of coo years, in truſt for the ſaid 7720le, his executors, 
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Fc. but ſubject to ſuch equity of redemption, as the heirs or afſigng 
of the ſaid Cocke had therein, 


That by indentures of leaſe and releaſe (the releaſe tripartite) and 
dated the 11th of January 1752. made between John Cooke, ſon and 
heir of the before named John Cooke deceaſed, Catharine Jerome, 
widow, and Elizabeth Port, widow, daughters of the ſaid Cocke de- 
ceaſed, of the firſt part, the ſaid Jobn Hoole of the ſecond part, and 
Richard Roſe of the third part, in conſideration that the ſaid Hon 
had paid to the ſaid Compton 761. 15. in diſcharge of the ſaid mort. 
gage, and other conſiderations, the ſaid Jaun Cooke, Catbarine Jerome, 
and Elizabeth Port, granted and conveyed the ſaid reſidue of the 
premiſſes in queſtion to the ſaid Roſe, his heirs and aſſigns, to the 
uſe of the ſaid John Hoole, his heirs and aſſigns for ever, ſubject to 
two annuitics of 13 5. 4d. each, to Catharine Jer ome and Elizabeth 
Port for their lives, both ſince deceaſed. 


That John Hocle being ſo ſeiſed and intitled, received the rents 
till his death, which happened on the 16th day of Auguft 1757, 
leaving Mary Launder, his grandaughter and heir at law, and next 
of kin, ſhe being the only child of Mary Launder (then decealcd) th 
who was the only child of the ſaid John Hoole. ; 


of 
That on the death of the ſaid John Hoole the ſaid Mary Laurdr Pat 
his grandaughter entred upon and received the rents of the ſaid pre- 
miſſes in queſtion up till the time of her marriage with the deſen- | 
dant Sales, from which time ſhe, or her ſaid huſband in her right, of 
continued in the poſſeſſion and receipt of the rents and profits of the ey 
premiſſes to the time of her death without ifſue on the 1 3th day of inte 
March 1766. 4 
That John Heole made his will dated the 53d of February 17:6, the 
whereby he deviſed the meſſuage recovered in this ejectment, and the 
the reſidue of the premiſſes in queſtion, and all other his meſſuages, not 
houſes, tenements and real eſtate whatſoever to the ſaid Mary his the 
grandaughter in fee, and appointed her reſiduary legatee and execu- 168, 
trix of his ſaid will, that Francis Hcole, the leſſor of the plaintif term 
is nephew and heir at law of the ſaid John Hocle, and alſo heir et in B 
law of the ſaid Mary Sales on the part of the mother; therefore 18 no 
whether the ſaid Francis Heole the leſſor of the plaintiff is intitled - 
to recover the ſaid reſidue of the premiſſes is the queſtion ? : = 
John Hoole being ſeiſed in fee, and having this term of years in 5 obt 
Sheppard in truſt for himſelf, by his will deviſes all his real eſtate © 
whatſoever (entire) to his grandaughter his heir at law in fee, and " = 
appointed her reſiduary legatee and executrix ; ſhe was in of the lee hi : 


by deſcent and not by the will; Sales her huſband produced at .. 
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trial the ſaid aſſignment of the mortgaged term to Sheeppard in truſt 
for Jabn Hole ; it is objected that the leſſor of the plaintiff cannot p 
cover becauſe of the ſubſiſting term for years which is in Sheppard, | 

in truſt for Jobn Hoole the teſtator, who by his will had deviſed it 

to his crandaughter, who was his reſiduary legatee, and therefore 

the defendant her huſband ſhall have the benefit thereof, and it ſhall 

got attend the inheritance, there being no mention made in the aſ- 

fgnment thereof to Sheppard that it was in Truft for Jobn Hoole to 

attend the inheritance ; ſo whether this term can be ſet up to bar 

the plaintiff the heir at law to the fee from recovering poſſeſſion in 


this ejectment. 


Lord Chief Juſtice : It is obſerveable there are no creditors in this 
caſe to incline a court of law or equity to ſever this term of years 
W from the fee; it is a queſtion between the perſonal repreſentative 
N of the wife under a ſatisfied mortgage, and her heir at law; when 

Jun Hecole purchaſed the fee he became both the hand to receive, 
its and the hand to pay off the mortgage money, it wrought an extin- 
| eviſhment of the debt due on the mortgage, when Hole purchaſed 
" the fee the mortgaged term was gone, though it did not extinguiſh 
4 the term in point of Jaw, (becauſe that was in Sbeppard,) yet it be- 
| came attendant upon the inheritance, and muſt tollow it in point 
of law, as much as if it had been made to do ſo by the act of the 


* party Fobn Hoole himſelf. 


1 But it is objected, that although this will is void as to the deviſe 
| of the fee, yet that the deviſe will have ſome effect, becauſe it is 
evidence that the teſtator intended to give his grandaughter ſome 
intereſt in his real eſtate by his will, and if ſhe cannot take the whole 
fee by deviſe, why ſhall ſhe not take part, viz. the term? in an- 
ſwer to this, it is plain he had no intention to ſever the term from 
the fee, but he intended to give her the whole inheritance intire 
the words are, All my meſſuages, &c. to her and her heirs for ever, 
nct having it in contemplation to divide the term from the fee ; and 
the caſe of Whitchurch v. Whitchurch, 2 Wms. 236. Gilb, Eg. Caſes 
168. 8s. C. 9 Mod. 124. S. C. is in point; A. being poſſeſſed of a 
term of 00 years in Blackacre afterwards purchaſes the fee ſimple 
in B.'s name, and deviſes Blackacre to J. S. in fee, but if the will 
i not atteſted by three witneſſes, the term ſhall not paſs, becauſe 
attendant on and part of the inheritance ; the intention of the te- 
ſtator in that caſe was to give the inheritance ; the attendant term - 
could not paſs, but was conſidered as part of the inheritance, It 
is obſervable in the preſent caſe, there is but a month between 
the aſſignment of the mortgage, and the purchaſe of the fee; it is 
admitted that if it had been mentioned in the aſſignment of the term 
that it vas to attend the inheritance, it could not be ſet up againſt the 


heir at law; now I conſider ſuch (as much as if it had been ſo ex- 
preſſed) 


4 
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preſſed) upon legal principles, and it ſhall not be ſet up againſt ihe 
heir. Lit. ſect. 464. ceſluy que uſe at common law was conſidered 
as the owner of the land, and was ſworn in aſſizes and other inqueſ( 
in pleas real and perſonal ; and the feoffee to uſes was to make ſuch 
conveyance or eſtate as ce/tuy que uſe directed, or he would have been | 
guilty of a breach of truſt; and, by Lord Hobart, an action would | 
lie againſt him at law to recover damages for breach of trul, | 
1 Vern. 344. therefore it would be very abſurd to ſanctify a thing | 
for which an action would lie at law; for when a truſtee accepts 
of a truſt, he agrees in effect, that ceftuy que truft ſhall enjoy the ( 
land; and it would be againſt the truſt to hinder him from having 0 
that which is his own by law. The Poſtea per tatam curiam mult [ 
| be delivered to the plaintiff, . 
| b 
Knight ver/us Preſton. C. B. 
w 
Debt upon a EBT upon a bond for 781/. 14s. dated the 27th of Noey- th 
bond. | Rs ber 1762. The defendant pleads non eff faftum ; and adh, by in 
eſt fatum. leave of the court he pleads, and ſays that he by virtue of the wi. WW ki: 


20 Ples, That ting obligatory ought not to be charged with the debt, becauſe he WW i 

— guar Lays that he at the time of the making the ſaid writing obligatory, WM pr 

reltraint of was wrongfully and unlawfully impriſoned by the plaintiff and others int 

—— in colluſion with her, and was wrongfully and unlawfully kept and dec 

ov of me detained in priſon, until he through the force and reſtraint of that ¶ ov 

ampriſonment ſealed, and, as his act and deed, delivered the ſid 174 

writing obligatory to the plaintiff; and this he is ready to verify; ce 

wherefore he prays judgment if he byvirtue of the ſaid writing obli- Wi co, 

za Fleacon- gatory ought to be charged with the ſaid debt, &c. And Zah, for int 

#:Mes that the further plea by leave of the court he craves oyer of the bond, and of in : 

2 i his the condition thereof, and it is read to him in theſe words, (to wit) WW vict 

Z The condition of this obligation is ſuch, that if the above bounden cure 

James Preſton, his heirs, &c. ſhall and do well and truly pay, &i. imp 

unto the ſaid Elgzabelb Nuig b. her executors, &c. the ſum of zi tain 

175. of lawful money, Cc. with legal intereſt for the ſame, at, in ptiſ 

4 upon the day of demand, then this obligation to be void, or elſe toil proc 

= remain, &c. Which being read and heard, the-defendant ſays that the « 

he c..nnot deny the ſaid action of the plaintiff, nor but that the u 176: 

writing obligatory is the deed of the ſaid defendant, nor but that ti: WM to ol 

plaintiff ought to recover her debt aforeſaid, together with her dam - by a 

ges by her ſuſtained on occaſion of the detaining thereof againſt hin 

But that tbe the defendant; but he further ſays, that he the defendant long be- 

octendant be- fore, and upon the 25th day of October 1760, mentioned in a c ther 

„Oo tain act made at the parliament of our Lord the now King of Cr ,.. 

1560. was a Hritain, Fc. holden at Veſlminſter in Midaliſex by prorogations, d 
tugitive be- the idth day of November in the firſt year of his reign, intitled 


— An 2d for relief of inſolvent debtors, was abroad and beyond the {ca pa 
1 a 
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in foreign parts, to wit, at Canada in North America, and at the 

time of the making of that act, and from thence until the ſurren- 

der and diſcharge of the ſaid defendant hereafter mentioned, was a 

perſon intitled by the ſaid act to return into this kingdom, and to 

urrender himſelf to prifon as a fugitive, and a perſon abroad and 

in foreign parts, on the ſaid 25th day of Ocfaber in the firſt year : 

aforcſaid, and as ſuch to take and receive the benefit of the ſaid act; 

and thereupon he the defendant, after the making of the ſaid act, / 

and during the continuance of the ſaid act, and within the time limited 

and appointed in and by the ſaid act for ſuch fugitives to return and ö 

ſurrender themſelves to priſon, in order to have and take the benefit 

of the ſaid act, to wit, on the firſt day of February in the year of our And on the 

Lord 1762. did return from the ſaid foreign parts beyond the ſeas fr# day of 

into this kingdom, in order to and with intent to have and take the 456,17 

benefit of the ſaid act; and the defendant further ſays, that he, before ed to teke the 

ſuch time as he ſo went abroad and beyond the ſeas as aforeſaid, and _— of the 

ng before the ſaid 25th day of OZeber in the ſaid act mentioned, —— 

was indebted unto the ſaid plaintiff in a large ſum of money, to wit, That before 

tle ſaid ſum of money in the ſaid conditian mentioned, and being ſo r — 

indebted, the plaintiff after the ſaid return of the defendant into this plaintiff — 

kingdom from the ſaid parts beyond the ſeas, and before ſuch time fm in the « 
45 the ſaid defendant had ſurrendered or could ſurrender himſelf to = mo. 

priſon, in order to take the benefit of the ſaid act in order and with him and put 

intent to deprive the defendant of the benefit of the ſaid act implea- — — 

ded the ſaid defendant for the recovery of the ſaid debt ſo due and — poruh 

owing from the faid defendant before the ſaid 25th day of Ofober the benefit of 

1760, to the plaintiff in a certain court of 7obn Lord Biſhop of Min- ho 

cleler, commonly called the Cheney court, held before George Preſ- 

ad, Eſq; bailiff of the ſaid Biſhop of his ſaid court, holden at 
in the county of Southampton, within the juriſdiction of the court, 

in a certain plea of treſpaſs upon the cafe upon promiſes, and by where he con- 
vitue of the proceſs of that court in the ſaid plea, cauſed and pro- finved until he 
cured the defendant to be taken and arreſted by his body, and to be 8 — 
impriſoned at Mincheſter in the ſaid county of Southampton, in a cer- of November 
tain priſon there called the So4e Priſon, then and ſtill being the 1762. 

priſon of the ſaid court, called the Cheney Court, and then cauſed and 

procured him to be kept and detained in the ſaid priſon, until he 

the defendant afterwards (to wit) on the ſaid 27th day of November 

1762. in the declaration mentioned at Meſiminſter aforeſaid, in order 

to obtain his releaſe and diſcharge from the ſaid impriſonment; and 

by and through the force and reſtraint of that impriſonment ſealed 1 
and as his act and deed delivered the ſaid writing obligatory in the liens; do 
lad declaration mentioned to the plaintiff; and the defendant fur- n be 210 of 


ther ſays, that he being diſcharged from his impriſonment in the . 


dered him- 
ſelf to the King's Bench priſon, in order to take the benefit of the act, and on the 3:kt of hr 4 egy 
vn ciſcharged at the quarter ſeflions, 1 
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ſaid Cheney Curt priſon, did afterwards, to wit, on the 21ſt day of 
February 1763. in compliance with the ſaid act, and according 
to the form and effe& thereof, ſurrender himſelf to Jn Alan 
Eſq; then and ſtill being marſhal of the Marſtalſea of our Lord the 
now King, before the King himſelf, and the Keeper of the Priſon 
of the King's Bench mentioned in the ſaid act, in order to take the 
benefit of the ſaid act, and remained and continued ſo in cuſtody 
of the ſaid Jobn ſton in the ſaid priſon as aforeſaid, until the ſaid 
defendant afterwards, (to wit) at the general quarter- ſeſſions of the 
peace of our Lord the now King, holden at Southwark by adjourn. 
ment, in and for the ſaid county of Surry, on Thurſday the ziſt 
day of March in the third year of our Lord the now King, before 
certain of the King's juſtices, aſſigned to keep the peace, Cc. ig 
and for the ſaid county, &c. was duly by virtue of and accord. 
ing to the form of the ſaid act of parlament diſcharged by the aig 
juſtices in open court at the ſaid ſeſſions; and this he is ready toye. 
rify; wherefore he prays judgment, and that his perſon may be 
diſcharged from the execution of thejudgment to be obtained againſt 
him by the ſaid plaintiff in this action, according to the form of the 


: ſaid act, Cc. 


Ine on che The plaintiff replies and joins iſſue upon the plea of non ef fac- 
= as rum; and as to the plea of the defendant by him ſecondly aboye 
Replicetion to pleaded in bar, the plaintiff ſays, that ſhe by reaſon of any thing in 
ene 2d plea, that plea alledged, ought not to be barred from having her action 
againſt the defendant to charge him with the ſaid debt, becauſe (he 
ſays that the defendant made the ſaid bond in the ſaid declaration 
mentioned of his own free will, and not through the force and te- 
ſtraint of impriſonment, as the defendant hath above in that ple 
alledged; and this ſhe prays may be. inquired of by the country; 
Demurrer to and as to the plea of the defendant by him laſtly above pleaded in 
the 3d plea. bar, the plaintiff ſays, that ſhe, by reaſon of any thing in that ple 
alledged, ought not to be barred from having execution againſt the 
perſon of the defendant, becauſe ſhe ſays that the ſaid plea, and the 
matters therein contained are not ſufficient in law, &c. (ſo demurs 
generally,) and the defendant joins ifſue to the country to the repli- 
cation to the 2d plea; and joins in demurrer as to the third plea, 


A ſhort fate The caſe upon the demurrer to the defendant's third plea ſhortly 
of the caſe, ig this: The defendant being a fugitive for a ſimple contract debt 
—2 25 owing by him to the plaintiff before, and on the 2 5th day of 0% 
: ber 1760. returned to England the iſt of February 1760. in orderto 

take the benefit of the inſolvent debtors act made in the firſt year 

of the King, and before he ſurrendered himſelf for that purpoſe, 

was arreſted by the plaintiff for the ſaid debt, and continued in gal 

under that arreſt four or five months, until heexecuted the bond the 

27th of November 1702. for the payment of the ſaid debt, where- 

upon 
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pon he was diſcharged from that arreſt, and afterwards on the 21ſt 
of F:bruary 1763. within the time limited by the act he ſurrendred 
himſelf to the King's Bench priſon, in order to take the benefit 
of the ſaid act, and at the quarter- ſeſſions for Surrey on the z Iſt of 
March 1793. was diſcharged; and now the plaintiff has brought 
this action upon the bond; the defendant confeſſes the bond, but 
ſays it was given to the plaintiff for à large ſum of meney, to wit, the 
un of money in the ſaid condition mentioned, owing to her before 
the ſaid 25th of Ofober 1760. and therefore he pleads that his per- 
ſon ought to be diſcharged from any execution againſt him; upon 
demurrer to this plea, three exceptions were taken : 


1ſt, That the defendant ſays he was indebted to the plaintiff in a 
lorge ſum of money, (to wit) the ſaid ſum of money in the ſaid condi- 
tim mentioned; and that this coming under a videlicet is not directly 
alledged, and therefore is not traverſable. But per curiam, The 
office of the videlicet is to explain what went before, and where it 
is nt repugnant or contradictory, it is material and traverſable. 
1 Saund, 170, 118, Heb. 172. Salk. 561. And they held the 


plea good in this point. 


The 2d exception was, That the new bond has extinguiſhed the 
old debt and therefore the defendant is not intitled to be diſcharged 
from the bond, which is a debt created in 1762. As to this point 
the court ſeemed to differ among themſelves, but gave no opinion. 


The 3d exception was, That it appeared that the defendant had 
been returned from Canada to England above a year, viz. from Fe- 
bruary 1, 1762 till February 21, 1763. before he ſurrendered him- 
elf; this was held a good exception by the whole court, for the 
defendant ought to have ſurrendered himſelf in a reaſonable time, 
but he laid by, was arreſted, and continued in gaol five months, 
when he might have brought his habeas corpus, and been ſurrendered 
to a proper priſon in order to have taken the benefit of the inſolvent 
debtors act; but inſtead of doing ht he gave this bond; and upon 
this exception alone, judgment was given for the plaintiff. 


Roe, 


— 
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Roe, on the demiſe of Thomas Buxton and Mary hi 
Wife, ver/us Thomas Dunt. C. B. 


Power under JECTMENT of one meſſuage and lands in Hetberſet, Grey 
. *, Melton and Li'tle Melton in the county of Norfolk, On the 
"ive to the trial thereof at the laſt ſummer aſſizes a verdi& was for the plain. 


give to the a 1 ye? 
children of tiff, ſubject to the opinion of the court, upon the following caſe, 


the marriage, 
ia ſuch ſhares, | , N 1 1 4 
&c. and for Sarah Smith, widow, in the year 1744. was ſeiſed in fee of the 
ſuch eſtate, premiſſes according to the cuſtom of the manor, being copyhold of 


Ke. and there 7.1 ,, erſet Cromwells, and being ſo ſeiſed, at a court held for the (zi 


1s but one 
child of the manor on the 25th of March 1746. ſurrendered the premiſſes to the 
marriages * uſe of her ſon Jchn Smith and Elizabeth his wife during their lives 


— and liſe of the longer liver of them; and after the deceaſe of the 


whale eſtate ſurvivor of them, to the child or children, whether male or female, 
Which Was 
ſettled. 


of the ſaid John Smith and Eiizaberh his wife, in ſuch proportion 
and proportions, and for ſuch eſtate and eſtates as the ſaid Jobn 
Smith and Elizabeth his wife, or the ſurvivor of them, ſhould by 
any ſurrender or ſurrenders thereof, and according to the cuſtom of 
the manor ; or by his or her laſt will and teſtament direct, declare, 
limit or appoint; and for want of ſuch direction, declaration, limi- 
tation or appointment, then to all and every the child and children 
of the faid 7:41: Smith and Elizabeth his wife, and their heirs, equal- 
ly to be divided between them as tenants in common, and not as 
jointenants; and for want of ſuch iſſue, then to the right heirs of 
the ſaid John Smith for ever. Jobn Smith and Elizabeth his wife 
were at the fame court admitted tenants thereof, to hold the ſame, 
according to the uſes aforeſaid ; and the ſaid John Smith immedi- 
ately at the ſame court ſurrendered the premiſſes to the ule of his lal 


will and teſtament. 


Elizabeth Smith the wife died, and John Smith her huſband ſut- 
vived her, and by his will duly executed the 19th of March 1764. 
deviſed as follows, vig. I give and deviſe unto Sarah Smith my 
« daughter and her heirs for ever, when ſhe attains the age af 
<< twenty-one years, all my meſſuages, lands, tenements and here- 
« ditaments whatſoever, fituate, lying and being in Hetberſet afore- 
« (aid ; and if my ſaid daughter Sarah ſhall depart this life before 
« ſhe attain the age of twenty-one years, then I give and deviſe the 
« ſaid meſſuages, lands, tenements and hereditaments, unto my 
«© ſiſter Ann Dunt, the wife of Thomas Dunt of Hether ſet aforeſaid; 
«© maſon, and her heirs for ever, ſubje& nevertheleſs to the condi- 
« tion following, that is to ſay, ia caſe my ſaid fiſter Aun ſhall it 
« any time when ſhe is poſſeſſed of the ſaid meſſuages and lands 
ee make ſale thereof to any perſon or perſons, then my will is, A 
| 2 the 
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« the ſaid Ann my ſiſter do pay to Samuel Smith my brother, the 
« ſym of fifty pounds out of the money ariſing by ſuch ſale. 


bn Smith died in May 1764. and left only one child his daugh- 
ter Sarah Smith by his faid wife El/zabeth, who on her father's 
death took poſſeſſion of the premiſſes, and died ſeiſed thereof on the 
th of Auguſt 1765. an infant of the age of 19 years and 38 days; 
and Mary the wife of the leſſor of the plaintiff; Thomas Buxton is 
the couſin and heir at law of Sarab the infant, as being the only 
child and daughter of Thomas Smith, the eldeſt uncle of Sarah the 
infant, and grandaughter and heir of Sarah Smith mentioned as the 
furrenderer in the ſurrender of the 25th of March 1746. and Thomas 
Du:t the defendant, is huſband of the ſaid Ann Dunt, the ſiſter and 
deviſee of the teſtator: the queſtion for the opinion of the court 
is, whether the plaintiff, as leſſee of Thomas Buxten and Mary his 
wife, in right w the ſaid Mary, as heir at law to Sarab Smith the 
infant, is intitled to recover in this ejectment. 


The whole court were clearly of opinion that Smith the teſtator 
had no power or authority to make the will and ſurrender as above, 
but that there being only one child of the ſaid teſtator by his late 
wife, that child was intitled to the whole of the premiſſes in fee; 
and Mrs. Buxton being her heir at law, the leſſor of the plaintiff had 
judgment, 


N. It was ſaid by the Lord Chief Juſtice, that he had known a 
caſe where there has been one child only, that hat child under ſuch 
2 power, as this, had been made tenant for life, with remainder in 
tal to its iſſue, but he much doubted whether it could be legally 
done, He ſaid he thought a fingle child in ſuch a caſe as this 
might be made tenant in tail. But gucre, as to this matter. 


This caſe of Ree, on the demiſe of Buxton and his wife, v. Dunt, was 
apued by ſerjeant Feſter for the plaintiff, and ſerjeant Whitaker for the 


defendant. The principal caſe cited and relied upon on the partof the Doe v. Den- 
plaintiff was, Dye, on the demiſe of Brownſmith and bis wife v. Denny vy B. R. Hil. 
m B. R. Hilary term 29 Geo. 2. in which Rider C. Juſtice delivered 3 


the opinion of the whole court, The caſe was this: By indentures 
of leaſe and releaſe of the 23 and 24 of June 1727. between Mary 
Hammond of the firſt part, Henry T; _ of the ſecond part, and 
James Hailes and Samuel Dynes of the third part, reciting that 
$ marriage was then intended to be had between the ſaid Henry and 
Mary. In confideration of the ſaid intended marriage, they the ſaid 
Henry and Mary releaſe and convey unto the ſaid Hailes and Dynes 
ind their heirs, the premiſes in queſtion, lying in Swilland in the 
county of Suffolk, then the e ate in fee of the ſaid Mary, and alſo 


i Certain other eſtate in Somerſham, then the eſtate in fee of the 
Parr II. 4R laid 
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ſaid Henry, to the uſes following, viz. As to the premiſſes in Sui. 


land (being the premiſſes in queſtion,) to the uſe of the ſaid Mary 
in fee until the marriage, and as to the premiſſes in Somerſham, to 
the uſe of Henry till the marriage; and after the marriage, then, 2 
to the ſaid eſtates as well of the ſaid Mary as of the ſaid Henry, to 
the uſe of the ſaid Henry for life, and after his deceaſe, to the uſe g 


the ſaid Mary for life in bar of dower, and after the deceaſe of the 


ſurvivor of them, to the uſe of ſuch child or children, on the body 
of the ſaid Mary by the ſaid Henry to be begotten, and for ſuch 
eſtate and eſtates, and ſubject to ſuch powers, proviſoes, conditions 
and limitations, as the ſaid Mary, notwithitanding her coverture 
ſhould by any writing under her hand and ſeal, atteſted by three 
more credible witneſſes, or by her laſt will and teſtament in writins 
1o atteſted, ſhould limit, direct and appoint the ſame; and for van 
of ſach limitation, &c. To the uſe of ſuch child or children on the 
body of the ſaid Mary by the ſaid Henry to be begotten, and his and 
their heirs equally, as tenants in common, and not as jointenants; 
and for want of ſuch iſſue, to the uſe and bchoof of ſuch perſon and 
perſons, and for ſuch eſtate and eſtates, &c. as the ſaid Mary during 
Her coverture, or at any other time and as well married as ſole, ſhall 
in and by her laſt will and teſtament, or by any deed duly executed 
in the preſence of three or more credible witneſſes give and appoint 
the ſame, and as the eſtate and eſtates ſo to be appointed (if any ſuch 
ſhall happen to be) ſhall reſpectively end and determine; and far 


want of ſuch gift and appointment, the premiſſes (in queſtion) in 


Sroilland to the right heirs of the ſaid Mary, and the premiſſes in 
Somerſham to the right heirs of the ſaid Henry, The marriage took 
effect, and they had iſſue, only one fon Hur; the huſband died i 
1729. leaving his widow and the ſon an infant; afterwards in 171, 
Mary the wife died, leaving her ſaid ſon an infant, but before her 
death made her // in due form, and therein (reciting her power 
under the ſaid marriage ſettlement) by virtue of the ſettlement afore- 
Taid, and of other powers in her veſted, (as it is exprefled in the will 
gives and deviſes unto the ſaid Henry Tampion her fon and his heir 
for ever, all the ſaid premiſſes in Sw://and and Somer/ham ; but un 
caſe her ſaid ſon ſhall die before his age of 21 years and without 
iſſue, then the gives the Swilland eſtate to her brother Foſeph Claris, 
and to her ſiſter Ann Proctor, and to their heirs for ever as tenants 
in common ; and on the like contingency ſhe gives the premilſ: 
in Somerſham to Rebert Shearcreft and Jobn Hailes and their heirs 8 
tenants in common. Henry Tampion the infant ſon ſurvived his mo- 
ther about five years, and died in 1738. an infant and without iſe 
The wife of Brewn/7::7h the plaintiff's leſſor is heir at law to the 
infant on the part of his father. And the defendant Denny claims 
under the will of Mary the widow, Lord Ch. Juſtice Rider dech. 
red, that it was the opinion of the whole court and of the late Chi 


Juſtice Lee, that the title was in the heir at law of the infant, - 
3 {133 
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that the deviſe by Mary was void, and that there being a ſon living 
1: the time of the mother's appointment, the appointment was void; 
for as there was iſſue living at the time of her death, the ſecond 
wer to give it to a ſtranger could never ariſe, for ſhe had no 
power to diſpoſe of it to a ſtranger, but upon failure of iſſue; if 
indeed (ſaid the Chief juſtice) the ſon had died in the life-time of 
the mother without iſſue, then perhaps ſhe might have had the 
power of diſpoſing of it agrecable to the caſe of Holt and Burleigh in 
Chancery Precedents 293. 2 Fern. 65. (which was like our caſe, 
but the child died in the life-time of the parent,) as ſhe had a ſon 
living, ſhe could not diſpoſe of the eſtate from him, nor alter his 
eſtate, and gave judgment for the plaintiff, Upon the authority 
of this caſe, the preſent caſe at bar of Roe and Dunt wes determined, 
and judgment given for the plaintiff by the whole court, May 13, 
1767. Per Wilmct Ch. Juſtice, who ſaid that the caſe cited was 
directly in point, and that he could not diſtinguiſh one from the 
other ; but he thought the caſe at bar was a ſtronger caſe, for if this 
wer could have taken place, and the child had died under 21 and 
left iſſue, that iſſue would have been diſinherited. 


Catherine Turner, ſpinſter, verſus Thomas Vaughan. 
C. B. 


Lo e. 2 S 


Dun, upon a bond dated the 23d of March 1764. for 2501. . wn F 650 
The ſaid 77% mas by Malts Coulthurft his attorney, comes — —— 
and defends the wrong and injury when, Cc. and prays oyer of the palt cohabita- 
laid writing in the declaration mentioned ; he alſo prays oyer of the — good 
condition of the ſaid writing, and it is read to him in theſe words, : 
(to wit) Now the condition of this obligation is ſuch, that in con- oyer of the 
hderation of cohabitation had by the ſaid above bounden Thomas condition, 
Vaughan with the faid Catherine Turner, he the ſaid Thomas Vaughan 
hath hereby agreed to ſecure to the ſaid Catherine Turner during her 
natural life, the yearly ſum of 300. a year, to commence from the 
day of the date of theſe preſents, and made payable on the four molt 
uſual feaſts or days of payment in the year, (that is to ſay) the birth 
of our Lord Chriſt, the annunciation of the bleſſed Virgin Mary, 
the nativity of Saint Jobn the Baptiſt, and St. Michael the Archan- 
gel, by even and equal portions ; the firſt payment to begin and be 
made on the feaſt day of St. John the Baptiſt next enſuing the date 
of the above written obligation; now it the above bounden Tho- 
mas Faughan, his heirs, executors, adminiſtrators or aſſigns, pay or 
cauſe to be paid to the ſaid Catharine Turner, her executors, admi- 
niſtrators or aſſigns, the ſaid annuity or yearly ſum in the manner 
and on the days and times aforeſaid, then this obligation to be void, 
or elſe to remain in full force and virtue; which being read and Demurrer, 
heard, the ſaid Themes ſaith that the declaration aforeſaid, and the 

matter 
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matter therein contained, is not ſufficient in law to maintain the ſaid | 
action of the ſaid Catharine againſt the ſaid Thomas; to which faid 
declaration the ſaid Thomas need not, nor is he in any way bound 

by the law of the land to anſwer ; and this he is ready to verify; 
wherefore for want of a ſufficient declaration, the ſaid Thomas prays 
judgment of the ſaid declaration, and that the ſame may be quaſh. 

ed, &c. 


Toinder in de- 


3 mas above alledged, the declaration of her the ſaid Catharine oupht 


not to be quathed, becauſe ſhe faith that the declaration aforeſaid, 
and the matter therein contained, are ſufficient in law to maintain 


; 
| 
( 
And the ſaid Catharine faith, that by any thing by the ſaid Thy. / 
/ 
the ſaid action of the ſaid Catharine againſt the ſaid Themas, which c 


ſaid declaration, and the matter in the ſame contained, ſhe the aid . 
Catharine is ready to verify and prove, as the court ſhall award; and a 
becauſe the ſaid Thomas doth not anſwer to the ſaid declaration, 2 
nor doth otherwiſe gainſay the ſame, ſhe the ſaid Catharine prays d 
judgment and her ſaid debt, together with her damages, occaſioned t 
by the detaining of that debt, to be adjudged to her, &c. But be- t 
cauſe, Ec. 1 


It was objected, ½, That it appeared by the condition of the B 
bond that it was executed and given upon an illegal, flagitious con- tl 
ſideration of having cohabited with the plaintiff, who appears to be 
a ſpinſter, being ſo named in thedeclaration, and therefore the court 


would not aſſiſt her to recover any debt thereupon ; and cited the s 
Digeſt, Lib. 45. ſec. 123. and Cicero de Senectute 12. where he ex- d: 
plains the word flagitium to mean ſluprum, (thus,) Stupra & adul- ti 
teria & omne tale flagitium nullis aliis tliecebris excitantur niſi to- be 


luptatis; and (ic. Verr. 5, lo. Noctis longitudo flupris & flagitis 
conturbatur. 2dly, That this bond appears to be given for a con{- 
deration paſt, and therefore is no conſideration at all; and cited 
1 Rell, Abr. 11, 12. Moore 642, 043. S. P. 2 Stran. 933. S. P. 


T 
Judgment for Per Clive, Bathurſt, and Gould Juſtices, abſente catitali juſtic 
the plaintiff. iſmot) without hearing the other ſide, there muſt be judgment 
| for the plaintiff, $I 
| 
Clive Juſtice; I am in a court of Common Law, and not in an of 
Eccleſiaſtical court; if a man has lived with a girl, and afterwards ov 
gives her a bond, it is good; ſuppoſe this bond had been given by E. 
the defendant to the plaintiff for being his miſtreſs, it would have fai 
{ been good in point of law, although in a court of equity it would ye 
1 be poſtponed to creditors. Sir Fo/eph Jekyll, Maſter of the Rolls, lai 
| in a caſe where creditors interfered againſt a bond of this fort, wilh- he 
1 ed he could have given the lady the money upon the bond; and ſu 
where it is premium pudorts a court of equity will not relieve _ 
uc 


423 — we — 


7 —— * 2 
- — r ʃ4—— — . _ 


* 


s 7 — — 
— WIR; > et ns ey ——— * 1 „ 10 

— — — — — Coe 

*— = _—_ _ -- 22 — == 9 * 


1311 ³·¹¹ꝛ mngruon tru renee iy F 


— 
—  - - — 


Eaſter Term 7 Geo. 3. 1767. 
. 1.4 This condition is incapable of an explanation to make 
the bond an illegal act. 


Batlurſt Juſtice : Where a man is bound in honour and con- 
cience, God forbid that a court of law ſhould ſay the contrary; 
and wherever it appears that the man is the ſeducer, the bond is 
od. Bracton ſays, when a man cohabits with an unmarried 
woman it is /egitima concubina, and Exodus cap. 22. v. 16. I 
1 man entice a maid that is not betrothed, and lie with her, he ſhall 
reh end her to be bis wife, See alſo Deuteronomy cap. v. 28. 
20, If a man find a damſel that is a virgin which is not betrothed, 
« and lay hold on her, and lie with her, and they be found, then 
« the man that lay with her ſhall give unto the damſel's father 
40 fifty ſhekels of ſilver, and ſhe ſhall be his wife, becauſe he hath 
« humbled her, he may not put her away all his days.” Honour 
and conſcience ought to bind every man in point of law. In an 
action in the King's Bench upon a promiſe of marriage, the evi- 
dence upon the trial was, thatthe defendant had bragged and boaſted 
that he had debauched the plaintiff, by promiſing her marriage ; 
this cauſe being tried-before me in the circuit, I left it to the jury 
upon that evidence only, and they gave a verdict for the plaintiff, 
and o/. damages, which I thought right; the court o King's 
Bench approved of my opinion, refuſed to ſet aſide the verdict, and 
thought 50c/. damages were little enough. 


Gruld Juſtice: The court may take this for a lawful and con- 
ſcientious conſideration ; we mult preſume that the defendant hath 
done what in honour and conſcience he ought to have done, and 
that he thought himſelf a wrong-doer, and gave the plaintiff this 
bond to make her amends. 


Collins vesſus Blantern, CB. 


Ni record is of Hilary term in the ſeventh year of the reign of King 
| George tbe third, Rl! 326. 


| 0 AMR 30 
Sbrepſhire, OO BERT Blantern late of Redenburſt in the ſaid coun- Debt upon # 
to wit, ty, yeoman, was ſummoned to anſwer Edward Collins bond for 700k. 


of a plea, that he render to him ſeven hundred pounds which he — 


owes to and unjuſtly detains from him, &c. Whereupon the ſaid 1565. 

Edward (Collins by John Leake his attorney ſays, that whereas the 

laid Robert Blantern on the ſixth day of April, which was in the 

year of our Lord 1765. at Rondenburſt aforeſaid in the county afore- 

lad, by his certain writing obligatory acknowledged himſelf to be 

held and firmly bound unto the ſaid Edward Collins in the aforeſaid 

lum of ſeven hundred pounds, to be paid to the ſaid Eduard Col- 
PART II. 48 ins 
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ins when he ſhould be thereunto required; nevertheleſs the (.;4 
Robert Blantern (although often thereunto required) hath not paid 
the ſaid ſeven hundred pounds to the ſaid Eduard Collins, but hath 
hitherto refuſed and (till doth refuſe to pay the ſame to the {ig 
Edward Cell nt, wherefore he fays that he is the worſe, and hath 
damage to the value of ten pounds, and therefore he brings ſuit, and 
ſo forth ; and he brings here into court the aforeſaid writing obli. 
gatory, which teſtiſies the ſaid debt in form aforeſaid, the date 
whereof is the ſame day and year abovementioned, 


1ſt Plea ſets And the ſaid Robert, by George Greene his attorney, comes and 
— abt defends the wrong and injury, when, Sc. and craves cyer of the 
wherein four ſaid ſuppoted writing obligatory, and it is read to him in theſe 
1 words, (to wit Know all men by theſe preſents, that we Jobn Mol. 
were jointly #er of Fo ton in the county of Stafford, yeoman, Thomas Walker of 
and ſeverally D aycott in the Moors in the ſaid county of Stafford, yeoman, and 
— rigg Robert Plantern of Reodenhurſt in the county of © alop, yeoman, ate 
70ol. held and firmly bound to Edward Collins of Brecond in the ſaid coun- 
ty of Stafford, ſurgeon, in the ſum of ſeven hundred pounds of goo 
and lawful money of Great Britain, to be paid to the ſaid Edward 
Cullius, or his certain attorney, executors, adminiſtrators or athgns; 
for which payment, tv be well and faithfully made, we bind our- 
ſelves and each and every of us jointly and ſeverally, our and each 
and every of our heirs, executors and adminiſtrators, firmly by thel: 
preſents, ſealed with our ſeals; dated this ſixth day of April in the 
fifth year of the reign of our ſovereign Lord George the third, by the 
grace of God, of Great Britain, France, and [re/and, King, defen- 
der of the faith, and lo ſorth, and in the year of our Lord one thou- 
ſand ſeven hundied and fixty-five; he allo craves oyer of the con- 
dition to the ſaid ſuppoſed writing obligatory, and it is read to him 
And alſo oyer in theſe words, to wit, The condition of this obligation is ſuch, that 
of the condi» if the above bouncen 7 Wa ker, Thomas Walker, and Reb rt Blon- 
tion for — tern, our heirs, executors cr adminiſtrators, ſhall and do well and 
payment o 5 : C 4 
350l. tothe truly pay or Caule to be paid unto the above named Edward Calin 
plaintiff on his executors, adminiſtrators or aſſigus, the full tum of three hun- 
— dred and fifty pounds of good and lawful money of Great Britt 
upon the ſixth day of May next, without fraud or further delay, 
then this obligation to be void and of none effect, or elſe to remain 
in full force and virtue; which being read and heard, the ſaid Rt 
| bert ſaith that the laid Edward ought not to have his aforeſaid aCtion 
Non eſt fact - thereof againſt him the ſaid Robert, becauſe he ſays that the ſaid ſup- 
tam pleaded. r-ofed ig cbligatory is not his deed, and of this he puts himſel 
upon the country, &c. And for further plea in this behalf the (ad 
Robert, by leave of the court here for this purpoſe firſt had and ob. 
tzined, zccording” to the form of the ſtatute in ſuch caſe made and 


picvided, ſays that the ſaid Eauard ought not to have his a 
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aid action thereof againſt him, becauſe he ſays that before, and at 24ly, The de- 
the time of the making of the abovementioned ſuppoſed writing ob- — Ml 


ligatory, and alſo before and at the time of the making of the pro- before and at 


milory note hereafter mentioned, (to wit) at Rodenburſt aforeſaid, —— — 
the ſaid Jobn Walker and Thomas Walker in the ſaid ſuppoſed wri- — 


ting obligatory named, and alſo one Robert Walker, one Thomas note after 


Si/letoe, and one Jobn Cullicł, ſtood reſpectively indicted in a due m5 5 


courſe of law on the proſecution of one 7h Rudge, by five ſeveral obligors Joba 


ind reſpective indictments for wilful and corrupt perjury, to which 20d Thomas 
{id ſeveral and reſpective indictments, the ſaid John Walker, Tho- — 


mas Walker, Robert Walker, Thomas Scilletoe, and Fobn Cullick, had Rood indicted 


teſpectively pleaded the ſeveral pleas of Not guilty before the making -4 = , 


of the ſaid ſuppoſed writing obligatory, and alſo before the time of jgidiments 
the making of the ſaid note hereafter mentioned; and the traverſes of for wilful and 


the ſaid Jahn Walker, Thomas Walker, Robert Walker, Thomas Scil- — 4 


lin, and Jobn Cu/lick reſpectively on the reſpective indictments ſeverally 


were, at the time of the making of the unlawful, wicked and cor- —_— = 
rupt agreement hereafter mentioned, and of the note hereafter men- - — 


tioned, and alſo of the above ſuppoſed writing obligatory, (to wit) the bond and 
on the day whereon the (aid ſuppoſed writing obligatory was made 2 _ 
about to come on to be tried at the aſſizes then, (to wit) on that veral tra- be 
day being, and continuing to be held at S ird for the county of verſes on the 


K. ford, and thit the ſaid Fohn liter, Thomas Walker, Robert _ _ 


Walker, Themas Scilletoe, and ſobn Cullick, ſo ſtanding indicted on time of mak- 
the proſecution of the ſaid Fobn Rudge, and the ſaid traverſes fo i"g = 3 
being about to be tried as aforeſaid, it was on the ſaid ſixth day of — 
April in the year 1765. in the ſaid writing obligatory mentioned, mentioned, 
(to wit) at Rodenburft aforeſaid, unlawfully, wickedly and corrupt- — — 22 
ly agreed by and between the ſaid 7:42 Rudge, the proſecutor of the bond, viz. on 
ndictments aforeſaid, the ſaid Edward Collins the plaintiff, and the the fame day 
laid fo n Waiker, Thomas Watker, Robert Waiker, Thomas Scilletoe, — 
and "jobn Cullicł, the defendants in theſe reſpective indictments, about to 
that the ſaid Edward Collins the now plaintiff hood give to the ſaid oe — 
Jaln Rudge the proſecutor of the indictments aforetaid, his note in — * 
writing, commonly called a promiſory note, as and for value re- ; 
ceived, to bear date on a certain day and in a certain year now paſt, * 
to wit) on the day and year laſt mentioned for a large tum of mo- ruptly agreed 
ney, (to wit) the ſum of three hundred and fifty pounds, payable to deren 

the ſaid Jabn Rud:e thereafter, (to wit) one month after the date there- — — 
of, as a conſideration for his the ſaid Jobn Rudge's not appearing to the plainvf, 
due evidence as proſecutor on the trialof any or either of the traverſes "7. *.5 
oreſaid, againſt any or either of the defendants, and that in con- Lied, — 
ſideration thereof the ſaid Jobn Rudge ſhould not, nor would appear *b* plaintiff, 
the trial of the traverſes aforeſaid as proſecutor, and ſhould not, — tl 


nor would give evidence on any or either of the ſaid indictments Rudge his 
note for 3501. 


in conſideration for not appearing to give evidence at the trial of the {aid traverſes, 


3 againſt 
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againſt any or either of the parties ſo ſtanding indicted as aforeſa 

And chat the and that the ſaid Fobn Walker, Thomas Walker, and Vobert Blantery 
— the now defendant, ſhould ſeal, and as their deed deliver unto th 
ould execute ,. . . . . . 0 
ane pong to ſaid Edward Collins, their bond or obligation of the ſame date with 
the plaintiff of the ſaid note in the penal ſum of ſeven hundred pounds, with a con. 
CH. dition thereunder written, for the payment of three hundred ang 
an indemnity fifty pounds on the fixth day of May then next and now elapſed, 2 
"a an indemnity to him the ſaid Edward Collins for the giving of ſuch 
3" — note; and the ſaid Ref, Blantern further ſaith, that in purſuance 
and in part of performance of the faid unlawful, wicked and cor 

That plaintiff rupt agreement, the ſaid Edward Collus did then and there, before 
— the trial of the ſaid traverſes, or of any or either of them, (to wit 
the note for on the ſaid ſixth day of April in the year 1765. aforeſaid, at Nadu- 
2501. burſt aforeſaid, make, give and deliver unto the faid Fobn Rudge hi 
certain note in writing, commonly called a promiſory note hearing 
date as aforeſaid, (to wit) on the day and in the year laſt mentioned 
for the ſum of three hundred and fifty pounds, as for value recciy. 
ed, payable to the ſaid Fibr Rudge thereafter (to wit, one month 
after the date thereof, according to the tenor and effect of the agree. 
for not 3p- ment aforeſaid, as a conſideration for his the ſaid Fobn Rudge's ny 
pearing as appearing as proſecutor, and for his not giving evidence as proſecutor 
— on the trial of any or either of the traverſes aforeſaid againſt any 
eridence. either of the parties ſo indicted as aforelaid, and that in purtuance 
of the ſaid unjawtul, wicked and corrupt agreement, and according 

to the tenor and effect therzof, the {aid 7 cbr Rudge then and there 
accepted, had and received the ſaid note of and from the laid A. 
ward Collins for the purpoſe aforeſaid, and in part of performance 
And that the gf the aforeſaid unlawful, wicked and corrupt agreement; and tht 
obligors on 3 

in further purſuance and completion of the laid unlaivtul, wicked 


giving the In f 
note executed and corrupt agreement, and according to the term and effect therech, 


this boos te (aid Feln Il a Hr, 7 { omas Walker, and R bert Bluntern tl e now 
defendant, did then and there immediately after the giving oi the 
ſaid note, and before the trial of the traverſes aforeſaid, or of a0 
or either of them, (to wit) on the ſaid ſixth day of April in the year 
1765. aforeſaid ſeal, and as their deed deliver unto the ſaid Edwari 
Cellins the ſaid writing now brought here into court with the cot- 
as an indem- dition above ſpecified, as an indemnity to him the ſaid Edward Us 
— for ns for the giving of ſuch note ſo given for the cauſe aforeſaid; and 
giviog uch the ſaid Robert Blantern further faith, that the ſaid Edward Cilun 
_— then and there at the time of the giving of the ſaid note to the Ja 
Joln Rudge well knew for what cauſe and conſideration the ſame 
was ſo given, and that the ſaid Edward Collins, at the time ot the 
ſcaling and delivering to him of the writing now brought hete int 
court, took, accepted and received the ſame of and from the ſa 


Jolm Walker, Thomas li alter and Robert Blantern the now defendanb 
as an indemnity againſt the aforeſaid note, with this, that the {2d 


Rebert Blantern doth aver, that the ſaid ſuppoſed writing obligat 
| no 
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"aw brought here into court was given for ſuch conſideration as An averment 
aforeſaid, and no other whatſoever, and that he the ſaid Robert Blan- = prey > 
tern and the ſaid John Walker and Thomas Walker mentioned in the the {aid con- 
{aid ſuppoſed writing obligatory were not, nor were, or was any or — 
ther of them, at the time of the making of the aforeſaid note, 
or at the time of the ſealing or delivering of the ſaid ſuppoſed writ- 
ing obligatory to the ſaid Edward Collins, or at the time of his ac- and that the 
ceptance of the ſaid ſuppoſed writing obligatory, in any wiſe in- 9bligors were 
%bted to the ſaid Edward Collins, or to the ſaid John Rudge in any 1 — 
fm of money, or in any other reſpe& whatſoever, and ſo the aid tif, 
Robert Blantern ſaith that the ſaid ſuppoſed writing obligatory fo 7% therefore 
made and given by them the ſaid Robert Blantern, John Walker void a7 oa 
and Thomas Walker for the cauſe aforeſaid is void in lau, and this et hoc, &c. 
he is ready to verify, wherefore he prays judgment if the ſaid Ed- 
ard Collins ought to have his aforeſaid action thereof againſt him, 
Ec. And for further plea in this behalf, the ſaid Robert Blantern by 
like leave of the court here for this purpoſe firſt had and obtained 
xccording to the form of the ſtatute in ſuch caſe made and pro- 
vided, ſays that the ſaid Edward ought not to have his aforeſaid 
action thereof againſt him, becauſe he ſays that the faid ſuppoſed za piles, that 
writing obligatory was given by the ſaid Robert Blantern, John Mal. the bond was 
ter and Thomas Walker to the ſaid Edward (to wit) at Rodenhurſt — =_ 
aforeſaid, to indemnify the ſaid Edward againſt a certain note in demnify the 
writing of the ſaid Edward's, commonly called a promiſory note, — pap 
then (to wit) on the ſaid ſixth day of April in the year 1765. afore- — — 
ſaid to wit, at Rodenburſt aforeſaid, given by the ſaid Edward Col- to the proſe- 
lins to the ſaid John Ruage, as for value received, bearing date on — 
a certain day and in a certain year now paſt, to wit, on the day and bas — been 
year laſt aforeſaid, whereby the ſaid Edward promiſed to pay to the damnified by 
hid Jobn Rudge a certain ſum of money, to wit, the ſum of three —— " 
hundred and fifty pounds, as for value received, at a certain time 
thereafter, to wit, one month after the date of the faid note, which 
aid note ſtill remains unpaid, and that the faid Edward Collins hath 
not been in any wiſe damnified by means of the ſaid note, or of the 
giving of the ſame; and this the ſaid Robert Blantern is ready to ve- 
rity; wherefore he prays judgment if the ſaid Edward ought to 


have his aforeſaid action thereof againſt him, &c. Jobn Glynn. 


And the ſaid Edward Collins, as to the ſaid plea of the ſaid Robert Replication 
by him firſt above pleaded in bar, and whereof he hath put hiqm- = —_ 
elf upon the country, ſays, that he the ſaid Edward doth the ſame F 
likewiſe; and the ſaid Edward, as to the ſaid plea of the ſaid Ro- Demurrer to 
bert by him ſecondly above pleaded in bar, ſays that he, by reaſon dhe 24 plea 
of any thing by the ſaid Robert above in that plea all:dged, ought 
not to be barred from having and maintaining his ſaid action againſt 
the ſaid Robert, becauſe he ſays that the ſame plea, in manner and 
form a the ſame is above pleaded, and the matters therein contain- 
ed, are not ſufficient in law to bar the ſaid Edward from having his 
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ſaid action againſt the ſaid Robert, to which ſaid plea, in manner 
and form above pleaded, the ſaid Edward Collins hath no need, nor is 
he bound by the law of the land in any manner to anſwer; and this 
he is ready to verify; where fore for want cf a ſufficient plea in this 
behalf, the ſaid Edward Collins prays judgment and his debt afore. 
ſaid, together with his damages, by occaſion of the detaining that 
debt, to be adjudged to him, Cc. and the ſaid Edward Collins, is 
to the ſaid plea of the ſaid Robert by him laſtly above pleaded in 
bar ſays, that he by reaſon of any thing, by the ſaid Robert above 
in that plea alledged, ought not to be barred from having and main. 
taining his ſaid action againſt the ſaid Robert, becauſe he ſays tha 
the ſame plea, in manner and form as the ſame is above pleaded 
and the matters therein contained, are not ſufficient in law to ha 


TV "3 * >= the ſaid Edward from having his ſaid action againſt the (aid Re. 
bert, to which ſaid plea, in manner and form above pleaded, the $ 
+: - _ | laid Edward Collins hath no need, nor is he bound by the law gf 
the land in any manner to anſwer; and this he is ready to verify; th 
wherefore for want of a ſufficient plea in this behalf, the ſaid Ei- fo 
ward Collins pravs judgment, and his debt aforeſaid, together with 
his damages, by occaſion of the detaining that debt, to be adjudged 
to him, Ec. G. Narres. bo 
. 90 
Joinders in And the ſaid Nobert ſaith that the ſaid plea by him the ſaid Naben bo 
demurrer. ſecondly above pleaded in bar, in manner and form as the ſame the 
above pleaded, and the mitters therein conrained, are ſufiicient in fil 
law to bar the ſaid Edward from having his ſaid ation againit the 4 
ſaid Robert, which ſaid plea, and the matters therein contained, he 0 ( 
the ſaid Robert is ready to verify and prove, as the ſaid court (hl ſe 
award; and becauſe the ſaid Edward hath not in any manner an- 35. 
ſacred thereto, nor in any wiſe denied the ſame, he the ſiid Rae 
prays judgment, and that the ſaid Edward may be barred from hav- | 
ing his ſaid action thereof againſt him the faid Robert, Cc. and ed 
becauſe the juſtices here will adviſe of and upon the premiſſes befar plex 
that they give judgment thereapon, day is given to the parties «fot: and 
ſaid here until to hear their judgment thereupon, ſo thit be a 
the ſaid juſtices here are not vet ready to give judgment thereon; dure 
and the ſaid Robert further ſaith, that the ſaid plea, by him the fa tan 
Robert laſtly above pleaded, in bar and manner and form as the fut cal c 
is above pleaded, and the matters therein contained, are ſufficient ferer 
in law to bar the ſaid Edward from having his ſaid action agi et. 
him the ſaid Robert, which ſaid plea, and the matters therein cot- whic 
tained, he the ſaid Robert is ready to verify and prove, as the cout nn © 
ſhall award; and becauſe the ſaid Edward hath not in any mann gn Wear 
anſwered thereto, nor in any wiſe denied the ſame he the, ſlid f. — 
1 


bert prays judgment, and that the ſaid Edward may be barred 


trom having bis {id action thereof againſt him the ſaid Robert, & n 
Joln Gin. des u 


And tore i 
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And becauſe the juſtices here will adviſe of and upon the pre- 
miſſes before that they give judgment thereupon, day is given to 
the parties aforeſaid here until to hear their judgment there- 
pon, for that the ſaid juſtices here are not as yet ready to give judg- 
ment thereon; and inorder to try the iſſue between the partiesafore- 
{id above joined to be tried by the country, the ſheriff is com- 
manded that he cauſe to come here in eight days of the purification 
of the bleſſed Mary twelve, & c. by whom, &c. and who neither, 
Ec. to recognize, Cc. becauſe as well, &c. 


Collins verſus Blantern. C. B. 

4 fu C197 9414 2 

HIS caſe was well argued laſt Hilary term by ſerjeant Nares | 3 / i 5 9 
for the plaintiff, and ſerjeant Glynn for the defendant, and in ”” ee, pille Va 

this term by ſerjeant Bur/and for the plaintiff, and ſerjeant Fephſon 2/1444 S445 

4 for the defendant. 


* On the fide of the plaintiff it was inſiſted that the condition of the 
bond being fingly for the payment of a ſum of money, the bond is 
good and lawful; and that no averment ſhall be admitted that the 
„bond was given upon an unlawful confideration not appearing upon 
the face of it, and therefore that the ſpecial plea is bad; upon the 
firſt argument theſe caſes were cited for the plaintiff, Cartb. 252. 
the C:mb, Thompſon v. Harvey, Lady Downing v. Chapman C. B. Mich. 
6 Ger. 2. (now depending in error in B. R.) 1 Leon. 73, 203. 
Jen. 106. Carth. zoo. Comb. 245. Emfſon v. Bathurſt, 1 Mod. 
35. Hutton 52, Vent. 331. Cro. Jac. 245, 


For the defend..nt it was inſiſted, that the averment of the wick- 
ed and unlawful conſideration of giving the bond, might well be 
pleaded, although it doth not appear upon the face of the deed; 
and that any thing which ſhews an obligation to be void, may well 
be averred, although it doth not appear on the face of the bond, as 
dureſs; that it was delivered as an e/crow to be delivered upon a cer- 
tain condition to the obligee ; znfancy, coverture, or upon a fimonia- 
cal contract, maintenance, Sc. and although it is ſaid, there is a dit- 
ference between bonds being void at common law, and by ſtatute, 
yet it is otherwiſe, for the common law was originally by ſtatutes 
which arenow not in being ; the general rule that you cannot plead 
any matter debors the deed, doth not apply to this caſe; the true 
meaning of that rule is, that you cannot alledge any thing incon- 
hſtent with and contrary to the deed, but you may alledge matter 
conſiſtent with the deed; the bond in the preſent caſe is for the 
payment of money; The plea admits this, and the averment alled- 
ges upon what conſideration that money was to be paid, and there- 
fore is not inconſiſtent or contradictory to the condition of the —_ 3 

tnis 
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this rule of pleading applied to the caſes of fmony, dureſi, covert, 
infancy, &c. is on the ſide of the defendant in this cafe. In bonds 
not to follow a trade the defendant may aver the conſideration tg 
avoid the bond. Douning v. Chapman is not like this caſe, that vag 
an averment contradictory to the condition of the bond, and amour. 
ed to a deſeaſance, the preſent condition is confiſtent with the con. 
dition, which is for payment of money, and only ſhews the bad con. 
ſideration upon which the money was to be paid. 1 


Upon the firſt argument the Lord Chief Juſtice broke the caſ. 
and ſaid that this was very different from the caſe of Lady Dowonin 
v. Chapman, and therefore he would conſider it wholly independent 
thereof; aud ſaid, as he was then adviſed, he thought there was 90 
difference between an act being void by ſtatute or by the common 
law, that the principle the judges heretofore have gone upon fo: 
making the diſtinction (in the books) is not a ſound one; for where. 
ever the bond is void at law or by ſtatute, you may ſhew how it 
is void by plea, and that in truth it never had any legal exiſtence, 
That the ſtatute law is the will of the legiſlature in writing ; the 
common law is nothing elſe but ſtatutes worn out by time, all oy 
law began by conſent of the legiſlaturer, and whether it is now lay 
by uſage, or writing, it is the ſame thing; a ſtatute ſays ſuch a thing 
ſhall be avoided by plea, why therefore may not a deed executed 
upon a conſideration againſt the common law be avoided by plea! 
In dureſs, ſimony, infancy, coverture, &c. the plea diſcloſes that in 
truth there never was any obligation, The principle, upon which 
courts of juſtice muſt go upon, is, to enforce the performance of 
contracts not injurious to ſociety; and it would be abſurd to ſay 
that a court of juſtice ſhall be bound to inforce contracts injurious 
to, and againſt the publick good. No man ſhall come into a court 
and ſay, give me a ſum of money which I deſire to have contrary 
* to law”; there can be no doubt but that the compounding a pro- 
ſecution for wilful and corrupt perjury is a very great offence to the 
public, and whether it was between ſome perſons who are ſtranger 
to this action, it is not material. 


Batburſt Juſtice (upon breaking this caſe), ſaid, that the caſe af 
Lady Downing v. Chapman was not like it, 


Gould Juſtice (upon the breaking this caſe) ſaid, that he differed 
with the reſt of the court in the judgment given in Lady Downing », 
Chapman, and that upon the whole of that caſe he thou: ht the 
averment that the bond there given was upon a wicked conliderts 
tion, ought to have been admitted; he faid that if this caſe at bar 


had been upon a ſimple contract, the court would not have heſitated bein 
a moment, but would have given judgment that it was bad; and 

ſhall the court ſanctify a deed made upon a wicked conſideration . © 

2 becauſe 18 3 

ang { 
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becauſe it is ſealed ? To havea deed which ought to be for a man's 
turned to evil purpoſes, he thought very wrong, and that there 
was no diſtinction, whether a deed be void at law, or by ſtatute. 


Upon the ſecond argument of the caſe at bar in this term, the 


Lord Chief Juſtice delivered the opinion of the whole court (and 


pronounced judgment for the defendant) to the following effect. 


Lord Chief Juſtice Vilmot: Four queſtions are to be conſidered: 


1/, Whether it doth not appear from the facts alledged in the 


ſecond plea, that the conſideration for giving the bond is an illegal 
confideration ? 


24, Whether a bond given for an illegal conſideration, is not 
clearly void at common law ab initio ? 


za. Suppoſing the bond is void, whether the facts diſcloſed in the | 
plea to ſhew it void, can, by law be averred and ſpecially pleaded ? 


4th. If they can be pleaded; then whether this ſecond plea is 
duly, aptly and properly pleaded ? 


1. As to the firſt queſtion, it hath been inſiſted for the plaintiff 
that he was not privy to the bargain and agreement, ſo (as to him), 
there appears to be nothing illegal done by him. But we are all 
clearly of opinion that the whole of the tranſaction is to be conſi- 
(ered as one intire agreement; for the bond and note are both da- 
ted upon the ſame day, for payment of the ſame ſum of money on 
tie ſame day; the manner cf the tranſaction was to gild over and 
conceal the truth, and whenever courts of law ſee ſuch attempts 
made to conceal ſuch wicked deeds, they will bruſh away the cob- 
web varniſh, and ſhew the tranſactions in their true light; this 
Is an agreement to ſtifle a proſecution for wilful and corrupt perjury, 
a crime molt detrimental to the commonwealth; for it is the duty 
of every man to proſecute, appear againſt, and bring offenders of 
this fort to juſtice ; many felonies are not ſo enormous offences as 
perjury, and therefore to ſtifle a proſecution for perjury, ſeems to 


be a greater offence than compounding ſome felonies; the promiſory 


note was certainly void; what right then hath the plaintiff to reco- 
ver upon this bond which was given to indemnify him from a note 
that was void? they are both bad, theconfideration forgiving them 
being wicked and unlawful. 


2. As to the ſecond point, we are all of opinion that the bond 
void ab 7nitic, by the common law, by the civil law, moral law, 
and all laws whatever; and it is ſo held by all writers whatſoever 
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upon this ſubject, except in one paſſage in Grotius, lib. 2. cap. 11 
ed. g. where I think he is greatly miſtaken, and differs from p,j. 
fendorf, lib. 3. cap. 8. ſeck. S. who, in my opinion, convicts the 
doctrine of Grotius. In Tuſtin. Inftit. lib. 3. tit. 20. de turpi cauſy 
ſet. 23. Quod turpi ex cauſa promiſſum eſt, veluti fi quis bomicidiun 
vel ſacrilegium ſe facturum promittat, non valet. And Vinnius, in his 
commentary, carries it ſo far as to ſay you ſhall not ſtipulate or pro- 
miſe to pay money to a man not to do a crime, Si quis pecunian brd. 
miſerit, ne furtum aut cædem faceret, aut ſub conditione, fi non fire. 
rit, ad buc dicendum, ſtipulationem nullius eſſe momenti; cum hoc ip. 
Sum flagitioſum eſt, pecuniam paciſci quo flagitio abſtineas. Dig, lib, I. 
tit. 5. Code lib. 4. tit. 7. to the ſame point. | 


| 

| 
| 
This is a contract to tempt a man to tranſgreſs the law, to gg 9 
that which is injurious to the community; it is void by the com- b 


mon law, and the reaſon why the common law ſays ſuch contrags cl 
are void, is for the public good: You ſhall nt frrpulate for iniquity, by 
all writers upon our law agree in this, no polluted hand ſhall touch ir 
the pure fountains of Juſtice ; whoever is a party to an unlaxfyl th 
contract, if he hath once paid the money ſtipulated to be paid in w. 
purſuance thereof, he ſhall not have the help of a court to fetch it WC 
back again, you ſhall not have a right of action when you come into ant 
a court of juſtice in this unclean manner to recover it back, Paal to 
O! procul eſte profani. See Doct. & Stud. fo. 12, and Chap. 24. 12 
5 out 

© 4. Thethird point is, whether this matter can be pleaded; it i ob- Wi rea 
jected againſt the defendant that he has no remedy at law, but muſt upo 
go ſeck it in a court of equity; I anſwer, we are upon a mere do 
point of common law, which muſt have been a queſtion of law, ed 
long before the courts of equity exerciſed that juriſdiction, which ur of p 
now ſee them exerciſe ; ajuriſdition which never would have ſwel- th 
led to that enormous bulk we now ſce, if the judges of the courts of bar 
common law had been antiently as liberal, as they have been in oom 
Tater times; to ſend the defendant in this caſe into a court of equity, / 
is to ſay there never was any remedy at law againſt fuch a wicked Ml *!thc 
contract as this is; we all know when the equity part of the court er 
of Chancery began. I ſhould have been extremely ſorry if this cat iſ fave 
had been without remedy at commou law, Eſt boni judicis ampliar: Wi "er: 
juriſdlictionem; and I ſay, eſt boni judicis ampliare juſtitiam ; there- being 


fore whenever ſuch caſcs as this come before a court of law, it is for iſtic f 
the public good that the common law ſhould reach them and git but tl 
relief. ] have always thought that formerly there was too confined I bot t 
a way of thinking in the Judges of the common law courts, and that thoup 
courts of equity have riſen by the Judges not properly applying tir the u 
principles of the common law, but being too narrowly govern- ant 
ed by old caſes and maxims, which have too much prevented the s like 


public from having the benefit of the common law. It is now ob- , anc 
i I jected eontrat 


— 
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"Red as 1 maxim, that the law will not endure a fact in pais dehors 


i ſpecialty to be averred againſt it, and that a d-ed cannot be de- 
ſeated by any thing leſs than a deed, and a record by a record, and 
that if there be no conſideration for a bond it is a gift. I anſwer, 
that the preſent condition is for the payment of a ſum of money, 
but that payment to be made, was grounded upon a vitious conſi- 
deration, which is not inconſiſtent with the condition of the bond, 
but ſtrikes at the contract itſelf in ſuch a manner as ſhews that 
in truth, the bond never had any legal entity, and if it never had any 
being at all, then the rule or maxim that a d-ed muſt be defeated by 
a d{ed of equal ſtrength doth not apply to this caſe, The law will 
legitimate the ſhewing it void 46 initio, and this can only be done 
by pleading nothing is due under ſuch a contract, then the law 
gives no action, the debitum never exiſted ; as much as if it had 
been ſaid it ſhall be void becauſe there is no debt: but if this wicked 
contract be not pleadable, it will be good at law, be ſanctified there- 
by, and have the ſame legal operation as a good and an honeſt con- 
tract, which ſeems to me moſt unreaſonable and unrighteous, and 
therefore, unleſs I am chained down by law to reject this plea, 1 
will admit it, and let juſtice take place; what ſtrange abſurdity 
would it be for the law to ſay that this contra is wicked and void 
and in the ſame breath for the law to ſay, you ſhall not be permitted 
s plead the facts which clearly ſhew it to be wicked and void: 
I am not for ſtirring a ſingle pebble of the common law, and with- 
out altering the leaſt tittle thereof, I think it is competent; and 
b- reaches the caſe before us. For my own part I think all the caſes 
ut upon acts of parliament, with reſpect to making bonds, &c. void, 
do warrant the receiving this plea and averment, there is no di- 


ere 
w, reQion in ſuch acts of parliament given for the form and manner 
Te of pleading in thoſe caſes, the end directs and ſanctifies the means; 
|. WJ | think there is no difference between things made void by act of 


of WH parliament and things void by the common law; ſtatute law and 
common law both originally flowed from the ſame fountain, the /e- 
giſature, I am not for giving any preference to either, but if to 


9 either, I ſhould be for giving it to the common law ; if there had 
at ever been any idea or imagination, that ſuch a contract as this could 
e bare ſtood good at common law, ſurely the legiſlature would have 
ir: WY {tered it. There has been a diſtinction mentioned between a bond 
being void by ſtatute, and at common law, and it is ſaid that in 


the firſt caſe, if it be bad, or void in any part, it is void in toto; 
but that at common law it may be void in part, and good in part, 
but this proves nothing in the preſent cale; the judges formerly 
thought an act of parliament might be eluded if they did not make 
the whole void, if part was void; it is ſaid the ſtatute is like a 
tyrant, where he comes he makes a// void, but the common law 


ontract may be reached by a plea, this proves the contract in the 
preſent 


— 


s like a nurſing father, makes only void that part where the fault ! Lev. 20g. 
and preſerves the reſt. 1 Mod. 35, 36. The caſe of a ſimoniacal Herd. 464, 
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Cro. Eliz. 
697 623. 


Jenk. 108. 
Moor 564. 


preſent caſe is to be avoided at common law; the two caſes in La. 
I ſet one againſt the other, and lay no ſtreſs upon either; mnfancy, ca- 
verture, dureſs, &c. apply directly to this caſe, the plea ſhews 
fact, which if true the bond never had any legal exiſtence at all: 
as to a bond being a gift, that is to be repelled by ſhewing it is, 
given upon a bad conſideration; you may thereby repel the pre- 
ſumption of donation; it has been objected that the admiſſion of 
ſuch plea as the preſent, will ſtrike at ſecurities by deed; the an. 
ſwer is, that ſuch a plea in the caſe of infancy, gaming, dureſs, &, 
Sc. is admiſſible; what is the plea of non off factum? 99 in 109 of 
them are falſe, why then is ſuch a plea to be received; and not the 
preſent plea, I ſee no reaſon why. I want no caſe to warrant my 
opinion, it is enough for me, if there be no caſe againſt me, an 
I think there is not. In 1 Hen. 7. 14. 16. 6b. Brian was then the 
Chief Juſtice, and his opinion there is founded upon what I hae 
now ſaid; Hrian ſays; *I do not ſee in any caſe in the world how 
* a man can avoid a ſpecialty by a bare matter of fact concerning 
«© the ſame deed, if ſo be {bat the deed was good at the commence 
© ment; but the preſent deed was never good. Mor. 564. is a f. 
moniacal contract pleaded to a bond, which was held a bad ple 
becauſe /imony was not then conſidered as contrary to our law, but 
at this day, Amony being againſt our law, ſuch a plea would be 
good; the caſe in Comb. 121. is nothing but an obiter dictum of: 
judge to which I pay very little regard. 


4. As to the ſourth point, I think, the plea is rightly pleadei, 
and concludes very properly in ſaying, ** And ſo the ſaid bond is 
„ void“; it ſeems to me that non eft faftum could not have been 

roperl y ſaid at the concluſion of this plea aſter the ſpecial matter be- 
fore alledged; non eſt facium means nothing but that,“ I did not 
4 ſeal and deliver the bond”; and why un et factum may be plet- 
ded by a feme covert I do not clearly ſee the reaſon, unleſs the lay 
unites the huſband and wife ſo cloſely that it conſiders them as one 
and the ſame perſon, ſo that ſhe, without the huſband cannot exe- 
cute the deed. If two be jointly bound, and only one ſued, he cu. 
not plead non eft factum, butought to plead that another was bound 
with him. 5 Rep. 119. 4. 6. it is fair to tell the party what is your 
defence, upon what point you put your caſe; I think the right wi 
is to conclude the plea as it is, Aud jo the faid writing obligatory i 
void, et hoc, Cc. and ſo pray judgment if the plaintiff ought to hare 
his action, Sc. and do not ſee how he could ſay non ft facum, 
when he ſealed the deed : But ſuppoling the plea might have bee 
more aptly concluded, yet it is well enough upon a general demur- 
rer, as this is, and we are all of opinion that judgment mult be for 
the defendant ; that the averment pleaded is not contradictory, but 
explanatory of the condition, that the bond was void ab initio, and 
never had any exiſtence. Judgment for the defendant per aus 
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Chamberlyn ver/us Delarive. C. B. ch 1) 62 


plaintiff for the defendant, upon the general iſſue, tried cepu a note 
before Ld. Ch. Juſt. Wilmot, At the trial it appeared in — .—h_ 

evidence that the defendant being indebted to the plain- — a third 
tif in 18/, for work done, the defendant gave the plaintiff a note or perſon, io be 
caught upon one Heddy, whereby the defendant deſired H-ddy to —— * 
ay to the plaintiff a few days after date 18 “/ for value received; value re- 
the plaintiff took nd held this note or draught four months, and ne- _ if he 
ver applied to Heddy, to demand the money of him; eddy after- unesſenable 
wards broke and became inſolvent; the note or draught not being time before 
payable to the plaintiff Chamberlyn, or order, the jury looked upon * 
it as not a negotiable bill of exchange or draught, and found a ver- ang the = 
dict for the plaintiff, damages 18/, contrary to the directions and ſon upon 
opinion of the Lord Chief Juſtice; and thereſore it was now moved u it 
for a new trial without payment of coſts, comes inſol 


vent, it is the 
credintor's own 


Curia: 1ſt, It was objeRed ſor the plaintiff, that this is not a j,q1,u.1 
bill of exchange, becauſe it is not negotiable, that it is of the very this draught 
eſſence of a bill of exchange to be payable to ſuch a one or order, de "0 a bull 
and therefore the plaintiff ſhall not loſe the value thereof, as he , . 
would have done it it had been negotiable, by reaſon of his hold- . e 
ing it ſo long without demanding the money of Heddy; aaly, That = Ao woot Ha He 
the plaintiff was no more than a ſervant or agent to the defendant * - 633 
in this caſe, and could not receive the money for his own uſe; as. =, A. << 

. . 3 . . 7 * Ca 

to the I/ objeCtion, we think it is not neceſſary in this caſe to give 7 8 
any opinion, whether this be a bill of exchange or not, becauſe e =O 
we are of opinion that when the plaintiff accepted and took from 
the defendant this note, draught or order upon Hd for 184. to be 


? CTION upon the caſe for work and labour done by the 4 creditor sc. 
\ 


paid to the plaintiff for value received, the plaintiff acquired an in- 


tereſt in the 18/7. and if he had received it of H-ddy, he would have 

received the'ſame for his'own uſe, and not for the uſe of the defen- 

Cant the drawer; the plaintiff by accepting this note or draught, un- 
PART II, 4 X dertook 
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pleads non 


the defen- 


they were 
originally 


 Michaeimas Term 


Replevin, and 
declares for 


cattle at M. 


_ aer. & 
tf proved the the pound; the defendant proved that he firſt and originally took 


cattle were in them at Haraball in the pariſh of Yarden, and was driving them 


dant's cuſiedy through Market-fireet unto the pound; it was inſiſted at the trial that — 


at M. defen- 
dant proved 


taken at H. 


— — tiff ſubject to the opinion of the court. 


dertook to be duly diligent in trying to get the money of Hedley 
and to apprize the defendant the drawer if eddy failed in payment; 
the plaintiff ſubſtituted himſelf in the place of the defendant the 
drawer, who has been deluded into a belief, that the plaintiff had 
got the money of Heady. The common law deteſts negligence and 
laches; there is no reaſon applicable to the caſe of holding a bill 
ofexchange that is not applicable to this caſe; the plaintiff by hold. 
ing this order four months hath diſcharged the defendant of his debt, 
and credited Heddy in his ſtead and place; if this verdict ſhould 
ſtand it would be miſchievous : if a jury can ſay that a man may 
hold ſuch an order or draught as this is ten weeks after it is due, 
they may as well ſay he may hold it ten years; here appears to be 
groſs negligence in the plaintiff, and we think the Jury ſhall not pro- 
nounce the law in ſuch a caſe as this is, and therefor e there muſt 
be a new trial upon payment of coſts. 


—_— as ę ̃ , 


8 Geo. 3. 1767. 


Walton verſus Kerſop and another. C. B. 


EPLEVIN; the plaintiff declares for taking his cattle i 
Market-flreet ward; the defendant pleads the general iſſue 


non cepit modo & forma; this cauſe was tried before Mr. 
Juſtice Gould at the laſt aſſizes for Nor/bumberland; when 
the plaintiff proved that the cattle were in the cuſtody and poſſeſſion 
of the defendant at Market-ftlreet, where he was driving them to 


the plaintiff had not proved his declaration, that the cattle were tz 
ken at Market-ftreet, as it was alledged therein, for that the defen- = 
dant had proved they were firſt taken at another place, v!2. a m1 
Hardball in the pariſh of Warden ; there was a verdict for the plain. he de 


Serjeant 


Michaelmas Term 8 Geo. 3. 1767. 


$55 


gerjeant Glynn for the plaintiff inſiſted that the plaintiff had well 
-oved the taking at Market-ftree?, as laid in the declaration, for he 
ved the cattle were there in the defendant's cuſtody, and although 
it may be true that the defendant originally took them at Hardball, 
et as he the plaintiff was unable to prove the taking there, it would 
he very unreaſonable and inconvenient if he was obliged to lay the 
taking there. That the defendant ought to have pleaded in abate- 
ment, and alledged that they were taken at Hardball, abſque hoc 
that they were taken at Market-ftreet, upon which the plaintiff 
might have taken iſſue, or confeſſed the plea, and juſtified the taking 
at Hardball, and driving them to Market-ſtreet towards the pound; 
and he inſiſted that wherever the defendant has the cattle wrong- 
fully in his cuſtody that is a wrongful taking at that particular place; 
15 in the caſe of larceny committed in one county, and the felon 
flies with the goods into another county, it is a felony in both coun- 
ties, and he may be tried in either county. 


Serieant Buriand for the defendant inſiſted that upon the plea of 
wn cepit modo et forma, the defendant may prove the taking was 
at a different place from that laid in the declaration; and for that 
purpcſe cited Johnſon v. Wollyer, 1 Stra. 508. 2 Med. 199. Ano- 
mm, by Lord North C. J. if the plaintiff alledges the taking at A. 
and they were taken at B. the defendant may plead non cepit mods 
& forma, but then he can have no return, for if he would have a 
retorn' habendo, he muſt deny the taking where the plaintiff hath 
laid it, and alledge another place in his avowry. He alſo ſaid that 
in replevin the firſt place of taking is the only material place, and 
muſt be Jaid in the declaration, and it is not like the caſe of /arceny 
above mentioned. 


Milmet Ch. Juſtice: At this day it is very clear that the vill and 
place where the cattle are taken muſt be laid in the declaration, 
if there is no place defendant may demur, but here is a place laid; 
and it was proved the cattle were in defendant's poſſeſſion there; 
and though originally defendant took them at another place, yet 
if he took them wrongfully at firſt, the wrong is continued to any 
place where the defendant has them. 1 Stran. 508. is only a caſe 
at Mſi prius, and 2 Med. 199. a dictum of Lord N:rth; and neither 
of thoſe caſes are like this, for here is a ſufficient proof (in my opi- 
nion) of the plaintiff's declaration, to wit, that the cattle were taken 
at Market-ſtreet; this caſe is very clear, and like the caſe men- 
tioned of larceny, the wrong continues wherever the defendant has 
the cattle; and I am quite ſatisfied the defendant's. evidence was 
relevant and immaterial on this iſſue, and ought not to have been 
admitted unleſs the defendant had pleaded in abatement. And of 
this opinion was the whole court, and the Peſtea was ordered to 
de delivered to the plaintiff, See Cro. Elia. 896. Hob. 16. = 

| 78. 
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678. See the caſe of Riley v. Parkburſt ante, Trin. 21 & 22 Ga. 2 
cited by Bathurſt Juſtice, | 


Roe on the demiſe of Hamerton ver/us Mitton and 
others. C. B. 


Suu. 40 


What act of a HIS was an ejectment for lands in Terꝶſbire; the jury found 
parent ſnall be a ſpecial verdict, which ſtared very long deeds and convey. 


2 good con- . 4 0 
fideration to ànce, ines ſur conceſſit, ſur conuſance de droit come ceo, Sc. &c. Ee. 


ſupport a li containing ſeveral hundreds of copy ſheets, which was argued twice 


— at the bar, and in this term the judgment of the court was given hy 


tlement by the Ch. Juſtice. 
way of re- | ; | 
—— Lord Ch. Ju ſtice Wilnct : The queſtion in this cafe is a very ſhort 4 
brothers of one, but it is ſo involved and covered by the lengthof this ſpecial ver. 


the intended dict, that it is more difficult to find it out than to determine it; 


—_ = this ſhameful prolixity puts the parties to an unneceſſary and immo- hd 
parent. derate expence, and therefore it was, that caſes reſerved were fir - 
introduced inſtead of ſpecialverdicts; but ſurely ſpecial verdicts ma * 
be drawn: out and ſtated as ſhortly as caſes for the opinion of the 3 
court; I therefore recommend it to gentlemen who have the dray. 
ing of ſpecial verdicts, to (tate them as ſhortly as poſſible, and if A 


they ſhould have any doubt whether they are fully and ſufficiently Wl: 
ſtated and the facts found be properly inſerted, the judge bo NP, 


tried the cauſe will always be ready to lend his aſſiſtance, in order of 
to prevent this moſt ſhameful prolixity, which is a ſcandal to the A 
profeſſion, and to the law itſelf; I have often thought of, and been Met 
rieved at this matter, and therefore was determined to mentionit Me 
publicly, to prevent it for the future, if it pothbly can be done; and 1 - 
can ſee no reaſon why it may not, as the judges themſelves, [ a 
am ſure, will all be willing to aſſiſt counſel in ſo good a work. _ 
The caſe is ſingly this: John Hamerton in 1706. being ſeiſed in I 
fee of the lands in queſtion, and at the fame time having a mother wy 
living, who had an annuity of 5%. iſſuing out of the whole lands, ny 


and elm having two brothers Thomas and Yawaſor, John being about 
to be married to Mary Kelly; his mother previous to the marriz . * 
conſents to part with her ſecurity upon the ah lands for her -. ., 
nuity, and to take, inſtead thereof, a ſecurity for the ſame up 

part of the lands; and accordingly ſhe and her ſaid fon Jobn (tac « fo 
intended huſband) join in a fine to deliver the whole lands from the . of 


Z ſaid annuity ; and in conſideration of the marriage and a portion 3 
1300 /. and of the {aid grant and releaſe of the ſaid annuity, J ther' 


Hamerten conveys to truſtees that they ſhould pay 500. per ann. 0 
the mother, out of part of the lands for her life, then as to ie pa 
whole of the lands to the uſe of Fobn Hamerton for life, remainct 


3 (0 
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o truſtees to preſerve contingent remainders, remainder to the firſt 
ind every other ſon in tail male, remainders to Thomas Hamerton and 
1.cofr Hamerton ſeverally one after the other in tail male in ſtrict 
element, remainder to the daughter and daughters of the marriage 
nd of Joln Hamerton and Mary Kelly, remainder to John Hamerton in 


fee, 
There was no iſſue of the marriage; afterwards John Hamer= 


md tm mortgaged the eſtate to Mon&tn, and acknowledged a fine to 
«| him ſur conceſſit, then Monkton purchaſed of Jchn Hamerton for a 
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Cc . osble confideration in fee, and took a fine from him ſur conu- 


=_ lance de droit come ceo, &c. and John Hamerton died without ifſue, 
E but Th:mas Hamerton his brother has left a ſon Vavaſr Hamerton 


the leſſor of the plaintiff a very poor man, (who it is ſaid was, or 


is a common ſoldier.) ' 


lort 
py The fingle queſtion is, whether there is a good and valuable con- 
; Wi idcration to ſupport the limitation in the ſettlement to Thomas Ha- 


= nerton, the late father of the leſſor of the plaintiff, or whether that 
limitation is merely voluntary under the ſtat. of 27 Ez. cap. b. and 


* bad againſt a purchaſer for a valuable conſideration. 
41 | am very clearly of opinion that this ſettlement is fair and ho- 
nourable, and that there is a good and valuable conſideration to 
1 ſpport the limitation therein to Thomas Hamerton, the late father 
* of the leſſor of the plaintiff, and that it is quite out of the ſtat. 
* 27 E. ix. c. 6. which was only made againſt covinous and fraudu- 
ont conveyances, and which makes the parties avowing ſuch frau- 
* dulent conveyances criminal; whether the purchaſer for a valuable 
A conſideration had notice of this ſettlement or not, is not material 
l think) in this caſe ; but if he had notice, I am clearly of opinion 
5 that the purchaſe is fraudulent. 
12 The whole of this queſtion turns upon the mother's joining in 
* the ſettlement; the friends and relations of Mary Kelly the intended 
* wife of the marriage (muſt be ſuppoſed to ſay) to the mother of 
% the intended huſband, © Mary ſhall not marry your ſon un- 


* leſs you will give up, or take off your annuity from the ble 
* of the lands, and let it be charged upon a part thereof; the mo- 
* ther anſwers, if you want my aſſiſtance you ſhall pay for it, that 
* 15 to fay, you ſhall limit the eſtate to my younger ſons in pre- 
* ference and priority to the daughters of the marriage in failure 
* of iſſue male”; this is a good conſideration to Jobn the ſon, (and 
the uantum is not at all material) he purchaſcs his wife by his mo- 
bers concurrence. | 
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But it was objected that Fobn was ſeiſed, and could have mig. 
the ſettlement without the mother, and that in truth no real or good 
conſideration moved from her at all, for that ſhe ſtill had her au. 
nuity charged upon part of the lands; in anſwer to this, the apply. 
ing to the mother, ſhews that Jobn Hamerton could not have made 
a ſettlement agreeable to the lady's friends without the mother, ang 
I am of opinion that any conſideration given by the mother would 
have made her a purchaſer for her younger ſons; by the limitation 
to the daughters of the marriage after that to the two brothers of 

obn Hamerton,- it is plain the mother intended her ſons ſhould he 

referred to the daughters of the marriage; and this is as plain to 
me as if I had heard the mother ſay, I will not part with my an. 
l i nuity ſecured upon the wwho/e lands, and take a ſecurity for it upon 
j « part of the lands, unleſs you will prefer my ſons to your daugh- 
| « ters”; the ſettlement can have no other meaning, and any con- 
deration moving from a parent to a child is good. The whole court 
were of the ſame opinion, and judgment was given for the plaintif, 


Bibbins & al verſus Mantel a priſoner in the Fleet. CB 


a 670 Þ) 
After the in- CT1IONupon the caſe upon ſeveral promiſes; the plaintiffde- 
"_ 4" D_ —— clared in Eaſter term laſt, and in Trinity term laſt obtainedan 


awarding the interlocutory judgment, whereupon a writ of inquiry was Then awar- 
j PI, A writ of . ded, ee. — executed in this preſent term, but afterthe ſaid 
| | 437. A be- judgment, and the awarding the writ of inquiry and before the ſame 
. Hulda pu executed, the plaintiff became bankrupt; whereupon it wa 
apt — * now moved on the behalf of the defendant, that the writ of inquiry 
—_—— 623 his own name and inquiſition taken thereon might be ſet aſide, for that by the 
i the inquiry ® ſtat, of Fac. 1. of bankrupts, the debt owing to the plaintiff is in- 
[ —— mediately veſted in the aſſignees upon his becoming a bankrupt, and 
[ ſuing out a therefore they ought to have ſued out a ſcrre facias againſt the de. 
N ſeire facias at fendant, to ſhew cauſe why they ſhould not have had a unf 
_ we Airy of damages; upon ſhe wing cauſe, it was faid for the plin- 

a at the defendant is a priſoner, and will be diſcharged by ſi- 

perſedeas if the plaintiff cannot be permitted to proceed toſinal judg- 


j ment this term upon the writ of inquiry, 


Curia: We will conſider this as a writ of inquiry executed by the 
aſignees in the name of the bankrupt, andthe objection coming oi 
of the mouth of the defendant is very unfavourable ; belides, the 
writ was awarded in laſt term before the plaintiff was a bankruph 
and the inquiſition ought, in juſtice, to be ſupported, otherwik the 
defendant would get out of gaol, and the creditors thereby might b 
greatly injured, fo the rule mult be diſcharged. Nota, there 150 


caſe in point to be found in the books; but the ſtatute 21 7 | 
0. 1 
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. 19- enacts, that the laws againſt bankrupts ſhall be in all things 
Lrgely and beneficially conſtrued for the relief of the creditors, 


Slater ver/us Baker and Stapleton, C. B. 


PECIAL action upon the cafe, wherein the plaintiff declares Special se- 
0 that the defendant Baker being a ſurgeon, and Stapleton an apo- dd ung 
thecary, he employed them to cure his leg which had been broken — and 
and ſet, and the callous of the fracture formed; that in conſide- 20 _ 
ration of being paid for their ſkill and labour, &c. they undertook — yr 
and promiſed, &c. but the defendants not regarding their promiſe callous of the 
and undertaking, and the duty of their buſineſs and employment, ſo . 
ignorantly and unſkilfully treated the plaintiff; that they ignorantly ft. 
and unſkilfully broke and diſunited the callous of the plaintiff's leg 
after it was ſet, and the callous formed, whereby he is damaged. 
Thedefendants pleaded not guilty, whereupon iſſue was joined, which 
was tried before the Lord Chief Juſtice Milmot, and a verdict found 
for the plaintiff, damages 500. The ſubſtance of the evidence for 
the plaintiff at the trial was, firſt a ſurgeon was called, who ſwore 
that the plaintiff havigg-brokgn- both the bones of one of his legs, 
this witneſs ſet the ſame, that the plaintiff was under his hands nine 
weeks, that in a month's time after the leg was ſet, he found the 
leg was healing and in a good way; the callous was formed, there 
was 2 little protuberance, but not more than uſual; upon croſs ex- 
amination he ſaid he was inſtructed in ſurgery by his father, that 
the callous was the uniting the bones, and that it was very danger- 
ous to break or diſunite the callous after it was formed. 


7cbn Latham an apothecary ſwore he attended the plaintiff nine 
weeks, who was then well enough to go home, that the bones 
were well united, that he was preſent with the plaintiff and defen- 
dants, and at firſt the defendants ſaid the plaintiff had fallen into 
good hands; the ſecond time he ſaw them all together the defendants 
laid the ſame, but when he ſaw them together a third time there 
was ſome alteration, he ſaid the plaintiff was then in a paſſion, and 
was unwilling to let the defendants do any thing to his leg; he ſaid 
be had known ſuch a thing done as diſuniting the callous, but that 
had been only when a leg was ſet very crooked ; but not where it 
was ſtreight, 


A woman called as a witneſs, ſwore that when the plaintiff came 
home he could walk with crutches, that the defendant Baker put on 
to the plaintiff's leg an heavy ſteel that had teeth, and would 
ſtretch or lengthen the leg, that the defendants broke the leg again, 
and three or four months afterwards the plaintiff was ſtill very ill 
and bad of it. 


The 


— 
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The daughter of the plaintiff ſwore, that the defendant Soi 
was firſt ſent for to take off the bandage from the plaintiff's leg, 
when he came he declined to do it himſelf, and deſired the other 
defendant Baker might be called in to aſſiſt; when Baker came he 
ſent for the machine that was mentioned; plaintiff offered to gin 
Baker a guinea, but Stapleton adviicd him not to take it then, but 
ſaid they might be paid altogether when the buſineſs was done. 
| that the third time the defendants came to the plaintiff, Baker took 
| up the plaintiff's foot in both his hands and nodded to Sapletm, 
and then Srapleton took the plaintiff's leg upon his knee, and the 
leg gave a crack when the plaintiff cried out to them and ſaid, « yy 
„have broke what nature had formed“; Baker then ſaid to the 
plaintiff Tu muſt go through the operation of extenſion, and Staple. 
ton ſaid we have conſulted and done for the beſt, 


Another ſurgeon was called and ſwore, that in caſes of crooked 
legs after they have been ſet, the way of making them ſtreight is 
by compreſſion and not by extenſion, and ſaid he had not the leaſt 
idea of the inſtrument ſpoken of for extenſion; he gave Baker a good 
character, as having been the firſt ſurgeon of St. Bartholomew's hoſ. Mere 
pital for 20 years, and ſaid he had never known a caſe where the 
callous had deoſſified. ont 


Another ſurgeon was called who ſwore, that when the callous is un 
formed to any degree, it is difficult to break it, and the callous in Wi © 
this caſe muſt have been formed, or it would not have given a crack, 
and ſaid extenſion was improper, and if the patient himſelf had on! 
aſked him to do it, he would have declined it, and if the callous WiWim: 
had not been hard he would not have done it without the conſent Nerd 
of the plaintiff, that compreſſion was the proper way, and the in- Me; 
ſtrument improper; he ſaid the defendant Baker was eminent in his 
profeſſion. Another ſurgeon was called who ſwore, that if the plain- 
tiff was capable of bearing his fodt upon the ground, he would not in 
have diſunited the callous if he had been deſired by him, but in at! 
no caſe whatever without conſent of the patient; if the callous wa ence 
looſe it was proper to make the extenſion to bring the leg into: 
right line. A ſervant of the plaintiff ſwore the plaintiff had put h e 
toot upon the ground three or four weeks before this was done. with | 


The counſel ſor the defendants at the trial, for Baker relied upon ing 
the good character which was given him, and objected there was no eu h 
evidence to affect the other defendant Stapleton the apothecary ; but ether 
the Lerd Chief Juſlice thought there was ſuch evidence againſt bon er th 
the defendants as ovght to be left to the jury, as the nodding, tit Wie 
adviſing Baker not to take the guinea offered to him by the plat 
tiff, beſides the apothecary firſt propoſed ſending for Baker; lt 


Flaintiff was in no pain before they extended his leg, 1 hoot 


natter 
Pa! 


J 
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v Stapleton to have the bandage taken off; the Lord Chief Juſtice 


fan e 

eg, \ſked the jury whether they intended to find the damages againſt 
her th the defendants, and they found pool. againſt them Jointly, and 
> he he {21d he was well ſatisfied with the verdict 


It was now moved that the verdi& ought to be ſet afide becauſe 
he action is upon a joint contract, and there is no evidence of a 
aint undertaking by both the defendants; the plaintiff ſends for Sta- 
unn to take off the bandage who declines doing it, and ſays, I do 
not underſtand this matter, you muſt ſend for a ſurgeon ; accord- 
ngly Mr. Baker is ſent for, who enters upon the buſineſs as a ſur- 


Ou 
2 ton unconnected with Stapleton, who, it does not appear, ever un- 
2 ſertook for any {kill about the leg, ſo the jury have found him guilty 


ithout any evidence. That Baker has been above 20 years the 
fit ſurgeon in St. Bartholomew's hoſpital, reads lectures in ſurgery 
and anatomy, and is celebrated for his knowledge in his profeſſion 
pw well as his humanity ; and to charge ſuch a man with ignorance 
nd unſkilfulneſs upon the records of this court is moſt dreadful; 


ood l the witneſſes agreed Mr. Baker doth not want knowledge, there- 
ol- Wore this verdict ought not to ſtand. 24/y, It was objected that the 
the ridence given does not apply to this action, which is upon a joint 


ontrat; the evidence is that the callous of the leg was broke with- 
ut the plaintiff's conſent; but there is no evidence of ignorance or 
rant of ſkill, and therefore the action ought to have been treſpaſs 
& armis for breaking the plaintiff's leg without his conſent; 
l the ſurgeons ſaid they never do any thing of this kind without 
onſent, and if the plaintiff ſhould not be content with the preſent 
lamages, but bring another action of treſpaſs vi & armts, could this 
erdict be pleaded in bar? the court without hearing the counſel for 
e plaintiff gave judgment for him. 


Curia: 1ff, It is objected that this is laid to be a joint under- 
King, and therefore it ought to be proved, and, we are of opinion 
hat it ought; the queſtion therefore is, whether there is any evi- 
lence of a joint undertaking ; we are of opinion there is; Mr. Sta- 
tim declines acting alone, but in concurrence with Mr. Baker at- 
ends the plaintiff every time any thing is done, and aſſiſts jointly 
vith Mr. Baker; this appears in evidence, and is ſufficient, for there 
no occaſion to prove an expreſs joint contract, promiſe or under- 
aking; when an offer is made to Baker of a guinea, Stapleton ſays, 
jou had better be paid all at laſt; they both attended plaintiff to- 
ether every time, and Stapleton ſaid, we have conſulted and done 
or the beſt; when the plaintiff complained of what they had done, 
tapleton conſidered himſelf as one of the perſons to join in the cute 
I the leg, for he put his hand on the knee when Baker nodded, 
ad then the bone cracked; he is the original perſon aiding in this 
natter, and there is no ground for this objection. When we con- 
PART II. 4 Z ſider 
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ſider the good character of Baker, we cannot well conceive why he 
ated in the manner he did; but many men very ſkilful in their pro- 
feſſion have frequently acted out of the common way for the ſake 
of trying experiments; ſeveral of the witneſſes proved that the cal. 
lous was formed, and that it was proper to remove plaintiff home. 
that he was free from pain and able to walk with crutches ; we can. 
not conceive what the nature of the inſtrument made uſe of is; why 
did Baker put it on when he ſaid that plaintiff had fallen into good 
hands, and when plaintiff only ſent for him to take off the ban. 
dage, it ſeems as if Mr. Baker wanted to try an experiment with 
this new inſtrument. 


2dly, It is objected that this is not the proper action, and that it 
ought to have been treſpaſs vi & arms; in anſwer to this, it appears 
from the evidence of the ſurgeons that it was improper to diſunite 
the callous without conſent, this is the uſage and law of ſurgeons, 
then it was ignorance and unſkilfulneſs in that very particular, to 
do contrary to the rule of the profeſſion, what no ſurgeon ought to 
have done; and indeed it is reaſonable that a patient ſhould be told 
what is about to be done to him, that he may take courage and put 
himſelf in ſuch a ſituation as to enable him to undergo the opera- 
tion; it was objected this verdict and recovery cannot be pleaded in 
bar to an action of treſpaſs vi & armis to be brought for the ſame da- 
mage; but we are clear of opinion it may be pleaded in bar. That the 
plaintiff ought to receive a ſatisfaction for the injury, ſeems to be 
admitted; but then it is ſaid the defendants ought to have been 
charged as treſpaſſers vi & arms ; the court will not look with 
eagle's eyes to ſee whether the evidence applies exactly or not tothe 
caſe, when they can ſee the plaintiff has obtained a verdict for ſuch 
damages as he deſerves, they will eſtabliſh ſuch verdict if it be poſ- 
fible. For any thing that appears to the court this was the firſt ex- 
eriment made with this new inſtrument, and if it was, it was 2 
raſh action, and he who acts raſhly acts ignorantly ; and although 
the defendants in general may be as ſkilful in their reſpective pro- 
feſſions as any two gentlemen in England, yet the court cannot help 
ſaying that in this particular caſe they have acted ignorantly and un- 
{kilfully, contrary to the known rule and uſage of ſurgeons. 


Judgment for the plaintiff per totam curiam. 


Drinkwater 
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Nrinkwater verſus The corporation of the London 
Aſſurance. C. B. 


HIS is an action of covenant againſt the defendants upon A Covenant up- 
policy of inſurance of a malting-office of the plaintiff at Me- _—_— y 
«ih from fire, in which policy there is a proviſo that the corpo- — 
ation (hall not be liable in caſe the ſame ſhall be burnt by any in- proviſo that 
uon by foreign enemies, or any military or uſurped power hat- gad be 
hever; and the plaintiff in the declaration avers that on the 28th of liable in caſe 
{ptember 1766. the ſaid malting-office was burnt not by any inva- the houſe be 
fon, by foreign enemies, or any military or uſurped power what- — Bop 
ſever, and that defendants have not kept their covenant, tothe plain- yaion, fo- 
ifs damage. The defendants plead firſt the general iſſue, that !*gnenemves, 
hey heve not broke their covenant, and thereupon iſſue is joined. —— — 
ph, The defendants plead that it was burnt by an »/urped power; ed power. 
he plaintiff replies that it was not burnt by an zſurped pawer, and * * 
hereupon iſſue is alſo joined. This cauſe was tried at Norwich aſ- a mob at Nor- 
zes, verdict for the plaintiff and 469 /. damages, ſubject to the opi- — or — 
ion of the court, upon the following caſe, viz. That upon Satur- — _— 
the 27th of September laſt a mob aroſe at Norwich upon account 
che high price of proviſions, and ſpoiled and deſtroyed divers quan- 
ties of flour; thereupon the proclamation was read, and the mob 
liſperſed for that time; afterwards another mob aroſe, and burnt 
own the malting office in the policy mentioned; the queſtion is 


rhether the plaintiff is intitled to recover in this action. 


This caſe was twice argued at the bar, and after time taken 
o conſider, Mr. Juſtice Gould was of opinion that the malting- 
ice being burnt by the mob who roſe to reduce the price of pro- 
tons, the ſame was burnt by an uſurped power within the true 
tent and meaning of the proviſo in the policy; that it is an uſurped 
power for any perſons to aſſemble themſelves, to alter the laws, to 
ta price upon victuals, &c. he cited Poph. 122. where it is agreed 
the juſtices that to attempt ſuch a thing by force is felony, if not 
reaſon ; and therefore he was of opinion that judgment ought to 
e for the defendants. 


Mr. Juſtice Bathurſt, was of opinion that the words ** uſurped 
tower, in the proviſo according to the true import thereof and 
de meaning of the parties, can only mean an invaſion of the king- 
om by foreign enemies to give laws and uſurp the government 
ereof, or an internal armed force in rebellion ho the power 
government by making laws, and puniſhing for not obeying thoſe 
"s ; he ſaid, the plea alledges the malting-office was burnt by an 
Jrped per unlawfully exerciſed, but does not charge that uſurped 
power 


So © & 


— 
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ower as a rebellion; that a mob roſe at Norwich on account of the 

rice of victuals, and as ſoon as the proclamation was read th 
diſperſed; ſo he was of opinion that judgment ought to be given 
for the plaintiff- 


Clive Juſtice, Was of opinion that the words uſurped power in the 
proviſo, muſt mean ſuch an-uſurped power as amounts to high trea- 
ſon which is ſettled by the 25 Ed. 3. That the offence of the mob 
in the preſent caſe was a felonious riot for which the individuals 
might have ſuffered, but cannot be ſaid to be an uſurped power; 
therefore he was of opinion that judgment ſhould be given for the 


plaintiff. 


Wilmot Chief Juſtice : Upon the beſt conſideration J am able to 
give this caſe, I am of opinion that the burning of the malting. 
office, was not aburning by an uſurped power within the meaning of 
the proviſo; policies of inſurance like all other contracts muſt be 
conſtrued according to the true intentionof the parties, although the 
counſel on one ſide ſaid that policies ought to he conſtrued liberally; 
on the other fide that they ought to be conſtrued ſtrictly; in adoubt- 
ful caſe I think the turn of the ſcale ought to be given againſt the 
ſpeaker, becauſe he hath not fully and clearly explained himſelf; 
the imperfection and poverty of language to expreſs our ideas, is the 
occaſion that words have equivocal meanings, and it is often very 
uncertain what the parties to a contract in writing mean; when the 
ideas are ſimple, words expreſs them clearly ; but when they are 
complex, difficulties often ariſe, and men differ much what ideas 
are occaſioned by words. In the preſent caſe what is the true id: 


_ conveyed to the mind by the words ** uſurped power”? the rule to 
find it out is to conſider the words of the context, and to attend 


to the popular uſe of the words, according to Horace, Arbitriun 
eft, et jus, & norma loquendi; my idea of the words burnt by uſurped 
power, from the context, is, that they mean burnt, or ſet on fire 
by occaſion of an invaſion from abroad, or of an internal rebellion, 
when armies are employed to ſupport it; when the laws are dor- 
mant and filent, and tiring of towns is unavoidable; theſe are theout- 
lines of the picture drawn by the idea which theſe words convey to 
my mind: the time of the incorporation of this ſociety of the Lu- 
don aſſurance company was ſoon after a rebellion in this kingdom, 
and it was not ſo romantic a thing to guard againſt fire by rebellion 
as it might be now, the time therefore is an argument with me that 
this is the meaning of theſe words; rebellious mobs may be allo 
meant to be guarded againſt by the proviſo, becauſe this corporation 
commenced ſoon after the riot act; and if common mobs had been 
in their minds they would have made uſe of the word mob; the 
words ** uſurprd pouer may have great variety of meanings accord- 


ing to the ſubject matter where they are uſed, and it would * pe- 
tic 
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4antic to define the words in all their various meanings, but in the 
reſeat caſe they cannot mean the power uſed by a common mob; 
J it has not been ſaid that if one or fifty perſons had wickedly ſet this 
. houſe on fire, that it would be within the meaning of the words 
yſurped power. It hath been objected that here was an uſurped - 
to reduce the price of victuals, and that this is part of the 


: yower of the crown, and therefore it was an uſurped power, but the 
0 King has no power to reduce the price of victuals; the difference 
8 hetween a rebellious mob and a common mob is, that the firſt is 


high treaſon, the latter a riot or a felony; whether was this a com -. 
mon mob or a rebellious mob? the firſt time the mob riſes the ma- 
oiſtrates read the proclamation, and the mob diſperſe, they hear the 
u and immediately obey it; the next day another mob riſes upon 
the ſame account, and damages the houſes of two bakers; thirt 
N people in 15 minutes put this army to flight, and they were dil- 
of perled and heard of no more ; where are the ſpectes belli which Ld. 
de Hale deſcribes? this mob wants a univerſality of purpoſe to deſtroy, 
to make it a rebellious mob, or high treaſon. Hale's Pi. Coron. 135. 


'; There muſt be a univerſality, a purpoſe to deſtroy all houſes, all in- 
t- cloſures, al baudy-houſes, &c. here they fell upon two bakers and 
ie a miller, and the mob chaſtiſed the particular perſons to abate the 
7 price of proviſions in a particular place; this does not amount to 
he a rebellious mob. When the laws are executed with ſpirit, mobs 
ry are eaſily quelled ; ſometimes a courageous act done by a ſingle 
he perſon, will quell and diſperſe a mob, and ſometimes the wiſdom 
re of an individual will do the fame, as is thus beautifully deſcribed by 
28 Vir gil, | | 

2 

to Ac veluti magno in populo cum ſpe coorta off 

id Seditio, Sæ vitque animis 1gnobile vulgus, 

Fl Jamque faces & ſaxa vilant : furor arma miniſtrat. 

2d Tum pietate gravem, ac merit:s, fi forte virum quem 

re Cenſpexere, ſilent, arrectiſque auribus adftant : 

0, [ite regit dictis, ani mos, & pectora mulcet. 

Io 

t- But amongſt armies, great guns and bombs, the laws are ſilenced, 
to and the wiſdom, or courage of an individual will ſignifying nothing. 
1 Upon the whole, I am of opinion there muſt be judgment for the 
n, plaintiff; and accordingly the poſtea was ordered to be delivered to 
In him, by three Judges againſt one. 

at 
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Sparrow ver/zs Turner. C. B. 


Cofts for the H1S cauſe being at ifſue, the plaintiff moved fora {pecialjury, 
= Lata when the cauſe came on to be tried, all the jury did not x 


when a cauſe PEAT, and neither fide prayed a tales, fo the cauſe u ent off, for thy 
goes off and time, for want of jurors; at another day it came on to be tried, 
empns to be when a verdict was found for the defendant; but the prothonot 


tried pro de- . . 
ſectu jura= did not allow to the defendant his coſts occaſioned by the attendance 


SS Om AXAa. ASS EEC 


torum. of his attorney, counſel and witneſſes, when the cauſe went off for 
Stra. 300, Want of jurors; and therefore it was now moved on behalf of thede- 
Price v. tendant, that the prothonotary might review his taxation, and he { 


Birch Trin. directed to allow the defendant his coſts occaſioned by the cauſe po- 
164509. fo . . = 

B. R. Stan- ing off as above, that this was the practice of the court of King 
den v. Hall, Bench, and very reaſonable. For the plaintiff it was ſaid that in 
Faller 29 this court the practice was otherwiſe, and that coſts in ſuch caſe 5 


N had never been allowed here, which was agreed to be ſo by all the 
officers of the court preſent. 


The praftice Curia: As it is the practice here not to allow coſts in this caſz 
of this court the prothonotary has done right, and therefore we will not order 
1 him to review his taxation in this particular cafe ; but for the ſuture 
cauſe remains it may be reaſonable to make the practice of this court con- 
for want of format le to that of the King's Bench, and therefore for the future 
OY we order that the practice be altered accordingly. The default wa 
equal, for either the plaintiff or defendant might have prayed a tals, 
they both acted upon a preſumption that the practice was not to 
allow any coſts on either fide, and that ſeems to be the reaſon why 


neither of them prayed a 7al.s. 


Tillard verſas Shebbcare. C. B. 


ien JUARE impedit, verdict for the plaintiff; upon a motion fora 
A copy of the new trial, the queſtion was, whether the copy of an entry of an 
biſhop's at, in ltution, in the Biſhop's inſtitution book, be evidenceadmiflibleand 


tution book is s 2 2 A. 
bot evidence ſufficient to prove a preſentation by the patron to the living. It ws 
ot a pre ſenia- Objected for the defendant, that the preſentation under the hand and the 
3 ſeal of the patron ought to have been produced, or upon evidence 5 
living. that a proper ſearch had been made for the preſentation itſelf, and tht n | 
— ai wig it could not be found; then the Biſhop's inſtitution-book itſel 4 
Heath (which is the next beſt evidence) ought to have been produced, but f 
z Sid. 426. neither of theſe things hath been done. For the plaintiff it wa n 
—_ ſaid that the court will not grant a new trial in quare impedit, be. 7 a 
cauſe the plaintiff can recover no coſts, nor mote damages than half * 
a year's value of the benefice; whereupon the counſel for _ A . : 
en 
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ſendant propoſed to pay the plaintiff coſts, and to account for the 
rofits of the living in caſe there ſhould be another verdi againſt 


the defendant. 


Curia: There muſt be a new trial ; the true point is, might not 
the plaintiff have produced better evidence? he has neither produced 
the preſentation, nor ſhewn that he hath made a proper ſearch for 
it, and that it could not be found; beſides, the Biſhop's inſtitution- 
hook might have been produced, which would have been better 
evidence than a copy from it. Let there be a new trial, the defen- 
4ant undertaking to pay plaintiff his coſts, and to account to him for 
the profits of the living, if another verdict be found againſt the de- 


ſendant. 


Hilary Term 


8 Geo. 3. 1768. 


Eichorn ver/::s Lemaitre. C. B. 
5. Pal 

CTION upon the caſe upon ſeveral promiſes for goods geen 

ſold and delivered; the detendant pleaded m/nomer in his in —5 

chriſtian name in abatement ; the plaintit} replied, that the found againſt 

defendant was called and known as well by the name of — — 
A. L as by the name of B. L. and thereupon iſſue was joined ; upon ſhall be pe- 
the trial the jury found a verdict for the plaintiff, but did not aſſeſs . 
any damages. And now it was moved on the behalf of the plain- 1 
tit, that a writ of inquiry might iſſue to aſſeſs the damages; for de awarded to 
that the defendant's plea being found to be falſe, the judgment to — 

g , omiſſion of 
be given againſt him in this caſe muſt be peremptory and final; thejury at the 
and there is no difference whether the plea pleaded be in bar or via where an 
abatement; and for this purpoſe was cited Bro. tit. Peremptorie, 2 _ſ 
Long «to Ed. 4. go. ö. where it is agreed for clear law, © That if . 
N a dilatory plea be pleaded to the writ, or to the count, or te the —_— 

actien vel bujuſmadi, and they join iſſue, there always, if the iſſue 


% pals 


So 
* 


| e 
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« paſs againſt the tenant or defendant in an action real or perſony] 
« it is peremptoty to the tenantor defendant.” And the Long ce, . 
4. 00. 6. ſays, © it is peremptory, be the iſſue upon matter dilatory | 
or upon matter in bar.” For the defendant it was faid, that al. 
though in real actions when iſſue is joined upon a dilatory ple: 
and tried by a jury, the judgment ſhall be final according to 1 Ls, 
163, 1 Sid. 252. yet in a perfonal action, as this is, there ſhall be 
a reſpondeas cuſter; and therefore a writ of inquiry of damages caq. 
not be awarded But 20%, it was ſaid for the defendant, that ſup. 
poſing the judgment to be given upon this iſſue found againſt the 
defendant muſt be final and peremptory, yet the omiſhon of the 
jury in not finding damages in this caſe cannot be ſupplied by a writ 
of inquiry of damages, becauſe if thejury upon the writ of Inquiry 
ſhould aſſeſs outrageous damages, an attaint would not lie, that being 
only an inqueſt of office; whereas an attaint would lie againſt the jury 
2 Sira. 1021, who tried the iſſue if they had given outrageous damages in this caſe; 
1 Vent. 49. and the rule laid down in Cheney's caſe, 10 Rep. 119. is, that the 
Skin. 59s. court will never ex officio award a writ of inquiry to ſupply the omiſ 
: $11. 380. fion in the finding of the jury upon the trial, in a matter whereupon 
— 9 59* an attaint may be brought; and therefore if the judgment in thi 
Benthan's Caſe is to be final and peremptory, the verdict is inſufficient for the 
czſe. court to give judgment upon, and a writ of venire factas de ny 


— ought to be awarded. 

15, 16, 17, 

_ "5 Curia: The firſt queſtion is, whether the court upon this iſe N 
| muſt pronounce a final and peremptory judgment, and if they mul, [ | 


the ſecond queition is whether they can ex fficio award a writ of 
inquiry to ſupply the omiſſion of the jury, or whether a writ of 
wenire facias de novo muſt not go; and we are all of opinion tht the 
judgment muſt be peremptory, and that there is no difference whether 
the iſſue be joined upon a fact in a plea in abatement, or in a plea 
in bar, for wherever a man pleads a fact that he knows to be falls, 
and a verdict be againſt him, the judgment ought to be nal, and 
every man muſt be preſumed to know whether his plea be true or 
falſe; but upon a demurrer to a plea in abatement there ſhall be 
a reſpondeas cufter, becauſe every man ſhall not be preſumed to kn 
the matter of law, which he leaves to the judgment of the court, 


As to the 2d queition, We are all of opinion that a writ of i- 
quiry cannot be awarded to ſupply the omiſſion of the jury in nt 
finding damages, but that a venire facias de novo muſt go; ür 
« where a man may have an attaint, there no damages ſhall be il. 

21 Ed. 3.56. « feffed by the court if they be not found by the jury.” 4 L 
. fo, 245. Grdb. 207. This is an aſ/umpfit in which damages are the 
8 a b. whole object of the writ and ſuit, and though iſſue be joined upon! 
Bro. Enqueſt fact in abatement, yet as to the defendant it is conclulive toal 


_ intents and purpoſes, and involves the damages upon finding J 
3 
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at 2gainſt him, and if outrageous damages had been given an at- 
aint would have laid; In treſpaſs, the defendant pleaded an arbi- 
« trement, and it was found againſt him; the court held that in 
« ;reſpaſs the whole recovery is damages, which cannot be taxed 
« but by the inqueſt who paſſed upon the principal ifſue.” 11 H. Golabb. 49. 


57. 5. A venire facias de novo was awarded. 44 Ed. 3. 6b. 
| 2 Roll. Abr. 
688. 


G. N 


Ellis qui tam, &c. verſas 


recover 0. penalty. The defendant laſt term pleaded a re- fendant pleads 
corery in B. R. for the ſame offence, and now he moved to with- 2 
Gaw thot plea, to plead the general iſſue, and take ſhort notice of not let bim 
tial; but per curiam the defendant has delayed the plaintiff by this —— 2 
lum plea, he has produced no affidavit that he has any merits, gent Aae. 
and deſerves to pay the 50/. for pleading a ſham plea, ſo the rule 


muſt be diſcharged. 


12 upon the ſtatute for ſelling coals ſhort in meaſure, to here a de- 


Goodtitle, on the demiſe of Ruflel, clerk, and two 
others, verſus Weal, widow, and othe:s. C. B. 


I ejectment, of three fourth parts of certain lands in Trebandy Power under 
J and Marſflon Court in the county of Hereford, verdict for the ge 
plaintiff ſubject to the opinion of the court upon the following caſe, appoint to tne 
which ſtates, that Themas Phripet the elder, great grandfather of the children of the 
ſſors of the plaintiff, being ſeiſed in fee of the premiſſes in queſtion, gig, K. 
by indenture of the 2d of February 1666. made between himſelf fined to thoſe 
of the one part, and F.C and . M. of the other part, in conſide- children. 
ration of a marriage between his ſon and heir T»9mas Philpot the 

younger and Fane Chin, covenanted to ſtand ſeiſed to the uſe of 

himſelf Thomas Philpot the elder for 14 years for railing portions for 

the daughters of the marriage, remainder to the uſe ot Thomas Phil- 


pt the elder for life, remainder to the uſe of Ta Philpot the 
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to the uſe of the heirs of the body of the ſaid Thamar Philpot th 
younger, lawfully tobe begotten, remainder ta the right heirs of the 
ſaid Thomas Phi!pot the elder, his heirs and aſſigus far ever, 


Thomas Philpot the younger, the grandfather of the leflors of the 
plaintiff, had iſſue by Jane Chin, Richard, Themes, Fabn and Mary, 
and by his will of the 2 d of June 1688. reciting his power under 
the ſaid ſettlement, deviſed the premiſſes in Trebandy and Mary 
Court, and did thereby limit and appoint that the ſame ſhould re. 
main and come to his fon and heir Richard Philpot and the heirs of 
his body begotten for ever; and for want of ſuch iſſue, to the right 
heirs of the teſtator Thomas Philpot the younger; Thomas Philprt the 
elder died in 1682, whereupon Thomas Ibilpet the younger Etred, | 
and afterwards died ſeiſed in 1695, upon whole death Richard hi 
ſon entred, and afterwards died ſeiſed in 1708. without iſſue. J 
mas, the d ſon of Thomas the grandfather of the leſſors of the plain. 
tiffdied young without iſſue; John the 3d ſon upon the death of hi - 
brother Richard entred in 1708. and by his will of the 28th d þ 
January 1744. deviſed the premiſſes in queſtion to Hugh Ruſk hi | 
nephew, who was the eldeſt ſon of Hugh Ruſſel, who married Mn {il :. 


* | 
the ſiſter of the teſtator Jobn Philpot, and afterwards the ſame tc. . 
ator Jabn Philpet, died without iſſue in 1748. . 


Mary, the ſiſter of Fchn Pbilpotl, and daughter of Thomas Phils 4 
the grandfather of the leſſors of the plaintiff, had iſſue by Hugh Ri 
el, { faid Hugh the deviſee of Jobn, and Richard, Thomas and Wi. 

liam Rujel the leſſors of the plaintiff, and adaughter Marynow liv- of 
ing, and John Ruſſel, who died in the life-time of his brother Hugh; A 
the eldeſt brother Hugh, on the death of his uncle Jobn Pbilpot, in " 
1748.entred, and by his will deviſed the premiſſes in queſtion to hi 


nephew Tomas Ruſſel, eldeſt ſon of his late brother Joon, whoſe tr 
nants the defendants are; and afterwards the ſaid teſtator Hugh Ri- 


fel died 1765. without iſſue. 


The queſtion is, whether the contingent remainder to the uſed 
the heirs of the body of the ſaid Thomas Philpot the younger, upon 
the body of Jane Chin his intended wife begotten, created by the 
deed of ſettlement of the 2d of February 1766. hath been in ay 


manner deſtroyed or barred, 


Curia: This is a covenant to ſtand ſeiſed to ufes, and therefor 
we can give it the moſt liberal conſtruction, according to the item 
and meaning of the covenantor, which plainly was, that his fn 
ſhould have power to limit the premiſſes to his children of the mu- 
riage in fee or tail, as he ſhould think fit; the 1ft queſtion there- 
fore is, whether Thomas Pbilpot the younger has in fact made a 
appointment to any of his children of the marriage in fee; if be ba 
the whole fee is gone, and the ſettlement could never take 2 


* 
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20h, Suppoſe his appointment is not an appointment of a fee, then 
the queſtion 1s whether an eſtate-tail appointed is a compleat ap- 


pointment within the power ? 


— 


½, The children of the marriage are the ſole objects of the ſct- 
gement; and we are all of opinion, that Thomas Philpot the youn- 
r has not appointed the fee to any of his children, for he has de- 
riſed the premiſſes to his ſon Richard in tail general, with remainder 
in fee to lis can right beirs, and his own right heirs might not have 
been any of his children of the marriage, ſo that this is not an ap- 
intment within the power, which is wholly confined to the chil- 


dren of the marriage. 


241y, We are of opinion that the appointment of an eſtate- tail to 
Richard is not ſufficient to defeat the ſettlement, the intent whereof E 
js plain and clear; the old man the covenantor meant that the father 
ſhould have power over the whole eſtate, and to diſpoſe of it among 
his own children as he thought fit, to keep them dutiful ro their 
parents; as if he had ſaid, if you think fit to diſpoſe of the whole g 5 
« eſtate, do it in ſuch manner as you pleaſe, but you ſhall diſpoſe 
« of the he among the children of the marriage; if you do not, 
« the ſettlement and remainders therein ſhall take place;” this 
is the true meaning of the deed of ſettlement, and we do not confine 
0 ourſelves to the mere words of it. 


Wi We are clearof opinion that the contingent remainder to the heirs 

by of the body of Thomas Pbilpot the younger, upon the body of Jane 

we be begotten, has not in any manner been barred, defeated or de- 

* ſtroyed; and the pgſtea muſt be delivered to the plaintiff, 

) Nl 

ke. 

hu Beal verſus Langſtaff and his bail. C. B. 

uf HE defendant's bail, and ſeveral other perſons, made an af- Upon 2 * 
* fidavit that the bail entred into the recognizance at the in- t 

* ſtance and requeſt of the defendant's attorney, who in conſidera- hamieſ, the 


tion thereof promiſed to the bail to fave them harmleſs, notwith+ court will not 
interfere in a 


ſtanding which promiſe their goods were taken in execution on a — 

judgment upon the bail bond for 1704. and upwards; and now it and wheo an 

was moved that tho defendant's attorney might be obliged: ta make Midi bes, 

the bail ſatisfaction for the value of their goods taken; but per cu- — 

nam this is only a breach of a parol promiſe, and we cannot inter- be taken of 

fere in a ſummary way, here being nothing criminal, hut you muſt Sos 

bring your action; ſo the bail took nothing by the motion; then. it 

was moved that the bail might have the affidavit returned to them; 

but, per curiam, it has been read and is now filed and become a 

record of the court, and cannot be taken off the file. 
| | 00170 ut In 
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— 


In the Common Pleas. 


Nola; Eaſter term in the 8th year of King George the zd, began 
| upon the 2oth day of April 1768. when this court declared that from 
| this day forward all meſne proceſs ſerved upon the return day there. 
of ſhall be deemed regular, agreeable to the practice of the court of 
King's Bench. | 


— — rae... _ 
* 


' Faſter Term 


meat for we ges in- tuto: xwherenpon the aſſignees, the now plaintiffs, for the be- 
aibgnces, ' ' nefit of thuniſelves and the: reſtof the creditors of Bibhins brought 1 th 
ſeirs facias againſt Mantell, to ſhew cauſe why they ſhould not have ＋ 


˖ 
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| Hewit and others, aſſignees of Bibbins and others ( 

| 4 bankrupts, verſas Mantell. C. B. k 
TS jt 3D ee, 7D F 

= 2 N. Aſter the in- IB BIN and others before they became bankrupts brought an E 
. 1 action upon the caſe updn ſeveral promiſes againſt the defen- 0 
= 4 7 Plaintif be- | dant Mantell, and obtained an interlocutory judgment by a th 
TP comesa bank- i gicit, againſt him in Trinity term laſt, and thereupon a writ of in. Ju 
_—_-2 3 — quity of damages was awarded, returnable in Michaclmas term lait; 01 

| ceeds to final On the '8thof September laſt, before the writ of inquiry was exceuted, bl 
j +, the then plaintiffs Bid bin and others became bankrupts, a commi- cr 

| bring a ire ſion iſſued and the now plaintiffs Hewztand: others were choſen al- ir 

| fa. to have fignees; und afterwards: the bankrupts Bibbins and others proceeded A 

| execution, and to execute 2\writ of inquiry of damages, and to final judgment in _ 

| — Michaelmas term laſt, and thereupon recovered 6481. 76. for damæ- 10 

| ut 


| execution upon the. ſaid judgment: againft him; returnable the firſt to 
= | return in laſt Hilary term; to which Mantel! in that term pleaded det 
the whole matter before ſtated, in bar, and prayed judgment if the Pl 


aſſignees ought to have execution againſt him for the damages on 
the ſaid judgment; the aſſignees demurred generally to this plea, and 
Mantell joined in demurrer. 


1. It 


— 


1 
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It was objected for the defendant that the moment when Bis- 
line's became bankrupts, the debt owing to them by Mantel! was 
reſted in the aſſignees, and therefore the proceedings of Bibbins's to 
execute the writ of inquiry, and to final judgment after they became 
hankrupts, was contrary to law and the ſeveral ſtatutes of bankrupt, 
and that the aſſignees ought to have ſued out a ſcire ſacias upon the 
nterlocutory judgment obtained by Bibbins's againſt Mantel! in Tri- 
ity term laſt, for him to ſhew cauſe why the aſſignees ſhould not 
have 2 writ of inquiry of damages, and be at liberty to proceed to 
recover final judgment thereon for the benefit of themſelves and the 
reſt of the creditors. 2. It was alſo objected that bankruptcy before 
the final judgment was an abatement of the ſuit, that Bibbins's were 
then dead in law, and could not proceed one ſtep further, 

For the plaintiffs the aſſignees it was anſwered, 1f, That all the 
ſtatutes concerning bankrupts are one ſyſtem of laws made for the 
benefit of creditors, and that a bankrupt may act for their benefit, i 
although he cannot do any thing to the contrary. The judgment 
hath been fairly obtained, and the preſent writ of ſcire facias thews 
the aſſent of the aſſignees to what the bankrupts have done in pro- 
ceeding to final judgment. In the caſe of Priddle v. Thomas laſt 
Hilary term B. K. the parties were at iſſue, and notice of trial was 
given; before the trial Pridale became a bankrupt, and Mrs. Pritch- 
ard was choſen aſſignee; the court upon motion permitted the trial 
to go on in the name of the bankrupt Priddle, upon the aſſignees 
undertaking to pay the coſts of ſuit in caſe a verdict ſhould be given 
for the defendant. Alexander Holt recovered a judgment, anno 17 
Car, 2. againſt the defendant, and had a te/tatum ſcire facias to the 
tertenants; they appear and plead, and there was a verdict againſt 
them at the aſſizes in Suk, and judgment thereupon; afterwards 
Hut became a bankrupt, and the commiſſioners aſſigned the origi» 
nal judgment to Plummer, who in Michaelmas term 7 M. 3. moved 
the court that it might be entred to intitle him to the benefit of the 
judgment upon the ſcire facias, which was ruled accordingly with- 
out bringing a new ſcire facias (quod nota ſays the reporter) 5 Mod. 
88. Plummer v. Lea, which caſe ſhews that the courts will give the 
creditors all the aſſiſtance they can for the ſpeedy recovery of debts 
owing to the bankrupt, without turning them about. A man has 
a judgment in debt, then becomes a bankrupt, and afterwards ſues 
out execution; the money is levied and brought into court, the aſ- 
bgnee moves that it may not be paid to the plaintiff the bankrupt, 
ſurmiſing that the judgment was aſſigned to him ;.the court detained 
the money until the aſſignee brought a ſcire facias to try the bank- 
ruptcy; from this caſe it appears that if it had appeared on record 
to the court that the plaintiff was a bankrupt, they would have or- 
dered the money to be paid to the aſſignee; in the caſe at bar it 
appears by the defendant's own plea that Bibbins's are bankrupts, and 
PART II. 50 whether 
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action brought before the diſcharge and aſſignment muſt proceed. 


whether Mantell is in execution at the ſuit of Bibbins's, or the if. t 
ſignees, it can make no difference to him. After a writ of ingui 

executed, the defendant moved to ſtay the proceedings; the plaintiff 
ſince the action brought having been diſcharged by the inſolvent 
debtors act, and having aſſigned his debts and effects for the bene. 
fit of his creditors, the court refuſed to make any rule, and ſaid the 


Hedley v. Brown, 2 Barnes 308. This caſe ſhews that the court per. 
mitted the aſſignee for the benefit of the creditors to proceed in the 
name of the debtor to recover judgment in his name, 


Wilmot Chief Juſtice: When a motion was made in the cauſe of 
Bibbins v. Mantell in laſt Michaelmas term, I had ſome little doubt 
whether the aſſignees ought not to have ſued out a ſcire facias upon 
the interlocutory judgment, but upon further and more mature con. 
ſideration I think we may, with juſtice, give judgment for the af. 


ſignees in this caſe ; courts of law have interfered equitably in many be 
caſes of bankrupts, and if they can ſee upon the face of the whole uc 
record that the aſſignees are intitled to recover, they will uſe their lay 
utmoſt ſagacity and a/furia to give them judgment; that they are | 
intitled to this debt is as clear as the ſun, and the bankrupt has ng 

right to receive this money; therefore unleſs we are bound down by 

the rules of law and former determinations, we will not turn the 

aſſignees round; it is truly ſaid that the ſtatutes of bankrupt form 

one body or ſyſtem of law made for the benefit of creditors, and 
every act done by the bankrupt for the benefit of his creditors, the t 
courts will liberally conſtrue to be right and juſt, but contrary of yea 
acts done to the injury or diſadvantage of creditors, It has been ob- Wl fire 
jected that the right and property of this debt was fo abſolutely di. adi 
veſted out of the B:bbins's when they became bankrupts by the ſta- bor 
tutes, that they could not ſtir one ſtep further in the cauſe againſt Man. itis 
tell; in anſwer to this it appears on this record that Bibbinss had ob- the 
tained an interlocutory judgment, and the court awarded a writ of Wi mer 
inquiry before the bankruptcy; the defendant Mantell afterwards usr 
had no day in court, nor could he afterwards plead any thing to and 
the action; the taking the inquiſition and entring final judgment tiff 
were only the concluſion and neceſſary conſequence of the interlo- ¶ cou. 
cutory judgment, for the court themſelves, if they had ſo pleaſed, 

might upon the interlocutory judgment, have aſſeſſed the damages, C 
and thereupon given final judgment before Bibbins's became the 
bankrupts, and the inquiſition is only a matter of courſe taken u ſerve 
inform the conſcience of the court. There is no foundation to lay ent 
that the bankruptcy was an abatement of the ſuit againſt Mani, 31 
for ſuppoſe the effects of the bankrupts ſhould amount to pay 20. bor; 


in the pound and more, ſurely they might afterwards proceed t0 be c 
final judgment; the final judgment cannot be void, for the interlo- N Poin 
cutory judgment intitled Bibbins's to recover ſomething, which tom 
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he inqueſt was aſcertained ; the aſſignees by bringing this ſcire fa- 
aun have expreſſly affirmed the act of Bibbins's proceeding to final 


judgment. There is no doubt but a ſcire facias lies upon an inter- 12 Mod 


locutory judgment; and it was objected that the aſſignees ought 1 
this plea does not lie in the mouth of the defendant in anſwer to 
the aſſignees; indeed if the bankrupts themſelves had brought 
4 ſcire factas, this plea might have been good, becauſe after 
they became bankrupts, perhaps they could have no legal right to 
hve execution; upon the whole, the defendant's plea diſcloſes ſuch 
ads as ſhew the aſſignees ought to recover, and therefore I am very 
clearly of opinion they muſt have judgment. The caſe of Priddle 
and Thomas is not ſo ſtrong as this. | 


Bathurſt Juſtice : The action certainly doth not abate upon the 
plaintiff's becoming a bankrupt, nor doth it abate if a defendant 
becom es a bankrupt; we Bere muſt look on this judgment as a right 
judgment while it remains unreverſed by another court, we cannot 
fay that a judgment of our own pronouncing is nul and void in law. 

judgment for the allignees per curiam, ahſente Geuld J. 


verſus Cooper. C. B. 


N replevin, the defendant avows under adiſtreſs for rent due from 1.cgce for 
L plaintiff to him upon an aſſignment of a leaſe of a term for years afigny 


years to the plaintiff, in which aſſignment there is no clauſe of di- 


adiſtreſs lies, there being no reverſion in the defendant. It was ſaid 
for the defendant that although reat be incident to the reverſion, yet 
it is not an inſeparable incident, and therefore it may be ſevered from 
thereverſion; and although there is noclauſe of diſtreſsin theaſſign- 
ment of the term, yet the rent reſerved thereupon may be conſidered 
25 rent-ſeck, and diſtrained for by the ſtatute 4 Geo. 2. c. 28. ſec. 5. 
and that it appears clearly to be the intent of the parties that the plain- 
tif ſhould pay rent to the defendant; this caſe was ſo clear, that the 
court gave judgment for the plaintiff without hearing his counſel, 


Curia: There are two ways of creating a rent; the owner of 
the lands either grants a rent out of it; or grants the lands and re- 
ſerves a rent; there is no ſuch thing as a rent-ſeck, rent- ſervice or 
rent charge itjuing out of a term for years. Bro. Dette, pl. 39. cites 
4; Ed 3. 4. per Fynchden Ch. Juſtice C. B. If a man hath a term 
for years, and grants all his eſtate of the term rendring certain rent, 
he cannot deſtrain if the rent be in arrear; this caſe is law and in 
point; therefore if the avowant will recover what is owing to him 
rom the plaintiff, he muſt bring his action upon the contract. 

Judgment for the plaintiff per totam curiam. 

2 Smith 


to have taken up the cauſe at that period; but if they had, 


tirels; the ſingle queſtion is, Whether this is ſuch a rent for which os 1 
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Smith ver/us Cattle. C. B. 


AQion for PECIAL aQtion upon the caſe, wherein the plaintiff declare, 
1 — that whereas by the laws of this realm no perſon ought to beat. 
court when no Teſted without a probable cauſe yet the defendant falſly and mal. 
more than ciouſly, without any probable cauſe in the court at Daventry ſued F 
393. was due. out a precept againſt the plaintiff in an action upon the caſe, which 
the defendant falſly and maliciouſly cauſed to be indorſed for bailfor a1 
21. 145. againſt the plaintiff, and thereupon cauſed the plaintiff ty ti 
be arreſted and held to bail for that ſum; and the plaintiff avers that d: 
he only was indebted to the defendant in 30s. and no more, and that lo 
the defendant had no right to hold him to bail by the law and c. tet 
ſtom of that court for that ſum, whereas he maliciouſly held the pe 
plaintiff to bail for 2/. 14-5. in order to oppreſs him, to his damage; fer 
upon Not guilty there was a verdict for the plaintiff; and no it eye 
was moved in arreſt of judgment, that it did not appear upon the i for 
face of the declaration for what ſum the court at Daventry could do 
hold to bail; but per curiam, ſince the ſtatute of 12 Geo. 1. for pre- lea 
venting frivolous and vexatious arreſts, no perſon can be held to bi the 
in an inferior court for leſs than 4os. and here it is averred that o Up 
more than 3os. was due to the defendant, and that he had no cauſ ow 
of action whereby by the law or cuſtom of the court at Daventry the 
plaintiff ought to be held to bail; the declaration is well enough; \ 
the ſting of all theſe kind of actions is malice and faſſbood, and in- Wi 
jury done in purſuance thereof; Judgment for the plaintiff, = 
| 7 
| if 
| $a | | ED 4 his 
| arid Ne. Rogers ver/us Payne. C.B * 
8 Covenant for IN covenant, breach aſſigned for non-payment of a ſum of money; il "> 
| | — the defendant pleads a diſcharge (in the nature of a releaſe) with- * 
| = [| be dilbarged out deed in ſatisfaction of all demands; _ demurrer it was ob- 5 tu 
without deed. jected for the plaintiff, that the plea is ill, for that a covenant to 7 


| A MG pay money which is by deed, cannot be diſcharged without deed, 
| | Velv. 192. 6 Rep. 44. 4. Blake's caſe; and of that opinion was the court, and x 
| Oro. lac. 256. gave judgment for the plaintiff, e 


ö 
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Drage, Eſq; verſus Brand. C. B. 
HE defendant's leaſe of a farm belonging to the plaintiff, P*>*for a 


lty in ar- 


ending at Lady-day 1766. and being deſirous to hold the farm Fees; eh' 
mother year, articles of agreement were executed between the plain · oughtto als 
tif and defendant, dated the 26th of March 1766. that the defen- — — 


dant ſhould hold the farm from the 25th March 1766. for one year breach aſſign- 
longer, and the defendant thereby agreed to hold the ſame for that ed, accordin 


. to the ſtat. 
term, and not to cut any tree or trees growing thereupon under the 34 W. z. 


penalty of 5oo/. and would leave the fences in good repair; the de- cap. 10. and 
fendant having very much miſuſed the farm, and cut down almoſt * — 
every tree growing thereupon, the plaintiff brought an action of debt or a venire 
for the penalty of 500 J. and alledged that the defendant had cut ficias de novo 
down a great many trees (mentioning them) and that he did not —_— F 
leave the fences in good repair, whereby an action hath accrued to 

the plaintiff to have and demand of him the ſaid penalty of 5000. 

Upon ni debet, there was a verdict for the plaintiff, that defendant 


owed the debt, and they found one ſhilling damages, and 40s. coſts. 


Whereupon it was moved for the defendant upon the 8th and gth 
of V. z. cap. 10. that the jury ought to have win into conſidera- 
tion and aſſeſſed the real damages done to the farm, upon the breach 
aſſigned in the declaration, and if this verdict is to ſtand, the plain- 
tiff may take out an execution for the whole penalty of 500/. and 
his coſts, and the defendant will be obliged to go into Chancery to 
ſeek relief, which the ſtatute was made to prevent. After hear- 
ing counſel on both ſides, and time taken to conſider, the court was 
of opinion that a venire facias de novo ought to be awarded; that the 


ſtatute was made for the benefit of defendants, that the plaintiff was . 


bound down by the ſtatute, and obliged to aſſign as many breaches 


i0This caſe as he pleaſed, that the damages might be aſſeſſed by the — 


jury upon each breach; and it is not in the plaintiff's election to 
take a verdict for the whole debt, as he has done in the preſent 


caſe; and there muſt go a venire facias de novo, the verdict being 
defeive, 


** 5D Pibbins 


N 


* 


1 
| | 
Hh 


Saf . BY G c Ve, 3 Jed. 437, 
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Bibbins and others verſus Mantell a priſoner. C. B. 


Final jodg- HE plaintiffs having proceeded to final judgment in af 
1 | Michaelmas term, when the defendant was a priſoner, and 
Micheelmss the plaintiffs not having charged him in execution in laſt Hay 
term laſt, the term, according to the rule of the court, it was now moved on the 
19-0 be. behalf of the defendant that he might be diſcharged out of priſon by 
bankrupts, -ſuperſedeas; to which it was anſwered and admitted, that the plain. 
2 tiffs did proceed to final judgment againſt the defendant in lait M. 
charge him in chaelmas term, but the plaintiffs being then bankrupts could not le- 

2 in gally charge him in execution, neither could the aſſignees under the | 

— commiſſion of bankrupt charge him, without firſt ſuing out a ſir; 

prevented by facias to ſhew cauſe why they ſhould not have execution upon the 

the defend. judgment againſtthe defendant, which they accordingly with duedili. { 

—_ _ gence ſued outreturnable the firſt retnrnotlaſt Hiſary term, to which a 

 +facias, the defendant pleaded a plea which was held to be bad upon a de- fl 

murrer, in this very term, (ſee the caſe of Hewitt & al. Aſie nes, Ec, t 

v. Mantell befere) and therefore the defendant himſelf by pleading: fe 

bad plea has hindred the aſſignees from charging him in executionin th 

laſt Hilaryterm, which they might have done if he had not pleaded, fa 

u 

Curia: Bibbins's the bankrupts could not charge the defendant in K 

execution in. laſt Hilary term, becauſe the aſſignees were intitled to ne 

1 Mod. 93. the benefit of the judgment, had then brought a ſcere facias upon it an 

and, if Mantel has any lands, (which he may have for any thing ve fer 

know) they may perhaps chooſe an E/egzr againſt his lands, and not loy 

to charge his perſon in execution ; the rule to ſhew cauſe why the ene 

defendant ſhould not be diſcharged by Super/edeas was diſcharges, the 

the aſſignees having procceded with due diligence, mit 

0 

Denny vers Trapnell, Eſq; C. B. 4 

An inquiſition RESPASS for taking and carrying away an anchor of the «PP 

— plaintiff at Tpfeeich, ot the value of 6/7. judgment by nil dt + 

herifs extra- was of laſt Hilary teim, and a writ of inquiry of damages executed the 

N in the Jaſt vacation, 4pri the 14th (returnable the firſt return d quiſ 


high hers the preſent term) before two perſons underſheriffs extraordina!! 
can appaive appointed by deputation under the hand and ſeal of the high ſheri 
no more than of Selk for that purpoſe; the jury aſſeſſed 77. for the plaintif' 
ſerif extra. damages; this term began upon Hedne/day the 20th of Afri, and 
xdmary. upon Saturday the 23d, being the 4th day in term, at 30 clock i 

the afternoon the plaintiff-might have ſigned final judgment if . 

had pleaſed, but not having {o done, the defendant on Monde) lle 


26th of Arril moved the court that the inquiſition 22 
| I # 


— —— — — 


— 


aide, for two reaſons, firſt becauſe the high ſheriff cannot depute 
two perſons to take an inqueſt, for if he can appoint two, he can 
zppoint twenty two, or any other number; 2dly, Becauſe the da- 
mages of 77 l. aſſeſſed for an anchor worth no more than 6 J. are 
exceſſive; whereupon a rule was made to ſhew cauſe why the 


inquiſition ſhould not be ſet aſide; upon ſhewing cauſe for the plain- If fnal judg- 
if it was objected that this motion was like a motion in arreſt of went be not 


judgment, or fora new trial, and therefore tht defendant not coming 
to move it within the firſt four days in term, according to the courſe 


is rule ought ade. 1G; „„ inquifition _ 
of the court, this ru ght not to have been made; ſed non allo 2 


| he Gth day in 
ment was aſſigned, and ſo came ſoon enough. 24h, It appeared by term after be 


catur, per curiam the defendant made the motion before final judg- 


affidavits on the behalf of the plaintiff, that he was a fiſherman, that 


his veſſel was lying at anchor in the port of wich, and ready to turaable. 


fil in order to fiſh for ſprats, that ſuch fiſherman, in the ſprat ſea- 
ſon, can get 20/. per week clear; that the defendant diſtrained the 
anchor worth 6/. for a toll of 8 d. pretended to be due for every 
fiſhing veſſel there, and that by the taking away the anchor the plain- 
tif was delayed in his voyage above two weeks, and that the de- 
fendant upon the executing the writ of inquiry made a defence, and 
therefore it was ſaid the damages were not exceſſive; 340%, It was 
aid that the practice of appointing an under-ſheriff extraordinary 
upon ſuch occaſions as this, had been often allowed by the court of 
King's Bench; and 4 lr, That the plaintiff s moſt material wit- 
neſs was gone to ſea, and he did not know when ke would return, 
and therefore the inquiſition ought not to be ſet aſide. For the de- 
fendant it was replied, that the practice of the King's Bench of al- 
lowing the appointment of one under-theriff extraordinary was right 
enough, but there is no inſtance of an appointment of tus ander- 
ſheriffs extraordinary in one cauſe ; and that the defendant would ad- 
mit the evidence before given by the now abſent witneſs, 7 ': 2 
| 42 ord. rt 72 

(uria: We ſhall ſay nothing as to the damages, whether they are, 
or are not exceſſive; there is no inftance of deputing two under- 
theriffs extraordinary to take an inqueſt, for if the high ſheriff may 
#ppoint two, he may appoint twenty or more, if he can exceed one, 
no line can be drawn to limit the number; beſides, it appears that 
the ſworn under-ſheriff lived in the ſame town, and therefore the 
writ of inquiry ought to have been executed before him; let the in- 
quiſition be ſet aſide, and the writ of inquiry be executed before the 
judge at the next aſſizes for the county of S, and the evid nce 
of the abſent witneſs be admitted at the defendant's requeſt. 

Serjeant Leigh for the defendant; Serjeant Feller for the plain- 


tif, 


Garratt 
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Garratt verſus Mantell a priſoner. 'CK 


A priſoner | ULE to ſhew cauſe why the defendant ſhould not be diſchargei 
Pp mag out of cuſtody by writ of /uper/edeas, the plaintiff not having 


plaintiff is not Charged him in execution according to the courſe of the court; upon 
obliged to ſhewing cauſe it appeared to the court that final judgment for 6000/ 


charge him e debt, after a verdict was ſigned and entred in the vacation after la 


2d term after Michaelmas term, that upon the 27th day of January, the 4th day 

judgment, in the laſt term, the defendant was brought up in order to have been 
charged in execution, but a writ of error was then brought and al- 
lowed, but no bail was put in thereupon until the 3oth of January; 
that an injunction bill was filed by defendant againſt the plaintiff 
but no injunction was ſued out. 


for a plainit Curia: The plaintiff ſhall have the 4obole, viz. every day of the 

ſhall have ſecond term after final judgment ſigned, to charge a priſoner in ex- 

mas day in ecution, and it appears the defendant has hindred the plaintiff from 
2d term 4 | . 2 , 

to charge a ſo doing, ſeveral days in laſt term, by bringing a writ of error, 


priſoner. therefore the rule muſt be diſcharged. = 


Freeland verſus Hunt. C. B. 


After a de- N covenant, on a deed of aſſignment by the defendant of parti- 7 

ſence made on cular debts, and he covenants that none of thoſe debts were ſa- 

— _ tisfied; judgment by default, and a writ of inquiry executed; a fa- ; 

defendant not tal miſtake being now found out in the declaration, it was moved het 

allowed io that theinterlocutory judgment might be forthwith entred upon te- | 

take ad van- | | . . tak 
| tageofa Cord agreeable to the declaration delivered, and the roll be brought . 
| miſtake in the into the proper office, and that the defendant might have four days 4 
| |." Geglaration, to move in arreſt of judgment after the roll is brought in. Upon . 
J ſiſiſewing cauſe it appeared that the defendant attended the execu- 4 
1 n ting the writ of inquiry by counſel, and croſs examined the plain- © 
Foo Eine a2: wiffs witneſſes. wh 
— , ES ESSE wh 
II Curia: We lament that entries on the roll are not made at the lor 
1 mies when they ought to be made; the rule muſt be diſcharged, * 
n bekauſe the defendant did not rely on the miſtake, but has made wy 
| defence on the executing the writ of inquiry, 


A. 
* 
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In the Common Pleas 


Nota; Trinity term in the 8th year of King Geo. 3. began on the 
za day of June 1768. when the court ordered, that upon proceſs 
returnable the firſt, ſecond, or third return of any term, if the plain- 
tif declare within four days before the end of the term, the defen- 


dant ſhall plead without an imparlance. 


Trinity Term 


8 Geo. 3. 1768. 


Bates verſus Barry, Eſq; C. B. 


HE plaintiff 2 former action againſt the defendant, Adefendant 
held him to bail for 704. declared againſt him in an action — 4 
upon the caſe upon a ſpecial agreement in writing under time for the 
the defendant's hand and ſeal, not ſtamped, and the cauſe fame cauſe of 


being at ifſue, the plaintiff's attorney found out he had made a miſ- — 


take in declaring in an action upon the cafe, the writing being made diſcontinued 
and executed in Jre/and, where no ſtamps are neceſſary, was a — 
deed and the plaintiff ought to have declared in covenant, therefore mi. 
he diſcontinued that action upon payment of coſts; and having now 
brought this ſecond writ for the ſame cauſe of action, and arrefted 
the defendant a ſecond time, whereupon the ſheriff hath returned a 
ceti corpus; it was moved that the defendant might be diſcharged out 
of the cuſtody of the ſheriff upon entring a common appearance, 
for that it was oppreſſing and harraſſing the defendant to arreſt him, 

and oblige him to put in ſpecial bail twice for the very ſame cauſe of 


ation, 


Curia: This ſeems to have been a mere miſtake, and not done 
with any intent to op or harraſs the defendant; if any ſuch in- 


tent had appeared, the court would certainly have diſcharged the 
Part II. 5 E defendant 


= 
0 


- T. 9 Hu, 65 
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defendant upon entring a common appearance, but it would be ty 
much to ſay the plaintiff in this caſe ſhould loſe his bail by a mer 
ſlip of his attorney; ſo the rule was diſcharged, Abſente Ba. 


thurſt ]. 


Evans verſus P an attorney of the C. B. 


If an attorney FAN $ and one C. made an affidavit againſt P. that he had been 


| 
1 guilty of ſome male practice with reſpect to a bill of coſts for hy. | 
thing wrong ſineſs done in the county court of Monmouth, whereupon it was mo- | 
quatenus an ved that he might anſwer the matters of the affidavit; to which it 1 
an zen was objected on the behalf of P. that this was a tranſaction in an 
court, ths inferior court, and this court would not intermeddle therein; and \ 
= 5 cited a caſe of Henderſon v. Ilderton, Hilary 3 Geo. 3. C. B. when, i 
_ —_ T upon an application of this ſort, this court though they had ng ſ 
complaint, power to proceed againſt an attorney of the court in ſummary way, | 
charged with a miſbehaviour in his practice in an inferior court (the * 
Mayor's court of Neucaſtle,) to make him anſwer the matters of p 
an affidavit, becauſe they could do nothing with the cauſe, but muſt b 
leave that in ſlatu quo p 
Curia: An attorney cannot practice in an inferior court if he a 
is not an attorney of a ſuperior court, and that is the reaſon why 00 
this court interferes; where deeds. are put into an attorney's hand os 
(who happens to be concerned for the adverſe party) and not rede- m 

livered, this court interferes; and if an attorney of this court doth any 

thing wrong any where quatenits attorney, this court interferes, 
whereupon Mr. P. agreed to accept of a leſs ſum than he had de- tre 
manded in the county court of Monmouth, and the matter was com- me 
promiſed at the bar. 7 

| 
| gu 
Perkin verſus Proctor and Green. C. B. * 
Treſpaſs lies RESPASS for entring the plaintiff's houſe, and diſturbing 2 
_— him in his poſſeſſion thereof ; the ſecond count is for ex- 6 
ignees un- = . . acti 
der a commiſ- pelling him from the poſſeſſion thereof; upon the general iſſue this for 
— 4 cauſe was tried before the Lord Chief Juſtice Wilmot laſt Eofter - 
— term at Meſtminſter; verdict for the plaintiff, damages 400. 75 
victualler. or 

—_— The evidence given at the trial was as follows, viz. That the | - 
lJable to be s Plaintiff on the 8th of April 1763. purchaſed of one William Gud- P 
bankrupt. 2// a publican his intereſt in a term of years in a houſe he was then "a 
in poſſeſſion of, and held by leaſe (being the houſe in which, Ec.) a 
which leaſe had been ſome time before depoſited: in the hands T7 


of the defendants, who are brewers, (of whom Goodall * 
˖ 
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beer) as a ſecurity for a debt due to them from Goodal!: that 
Geodall granted to the plaintiff an under-leaſe, for which he paid 
Goodall 401 for the good-will of the houſe, and paid him 35/. for 
the goods in the houſe ; that upon the 26th of April 1763. a com- 
miſſion of bankrupt ifſued againſt Goodall; he was thereupon de- 
clared a hankrupt, and the meſſenger ſeized all the goods in the 
houſe, which were bought by the plaintiff of Gooda!! with the 
knowledge and upon the recommendation of the defendants; the 
laintiff continuing in poſſeſſion under his under-leaſe, and the de- 
fendants being aſſignees of Goodall, brought an ejectment as aſ- 
ſignees againſt the plaintiff, recovered, and put one of their ſervants 
in poſſeſſion of the houſe: that the plaintiff having at an expence 
t another public houſe in the ſame ſtreet, applied for a licence, 
which was much oppoſed by the defendants, but the juſtices being 
informed how the plaintiff had been treated by the defendants, did 
remove the licence to the plaintiff, and ſaid they never would 
licenſe the houſe ſo taken poſſeſſion of by the defendants; and 
within twelve months afterwards the defendants ſurrendred their 
ſeſſion under the judgment in ejectment to the original landlord, 
by which the plaintiff's intereſt in the houſe was loſt; that the 
laintiff hearing of the late determination in the court of King's 
Bench, that a victualler or common alehouſe-keeper is not liable to 
2 commiſſion of bankrupt, brought 7rover for the goods and re- 
covered 351. the ſum he paid for the fame, and has now brought 
treſpaſs and recovered the ſum of 40/. damages. Neta, the com- 
miſſion of bankruptcy was ſuperſeded the 2d of February 1768, 


It was now moved for a new trial, for two reaſons; firſt that 
treſpaſs vi & armis doth not lie in this caſe; 2dly, that 40/7. da- 
mages are exceſſive; upon ſhewing cauſe it was anſwered for the 
plaintiff that treſpaſs vi & arms is the proper action, and that this 
is like the caſe where an execution has been executed upon an irre- 
gular judgment, which is afterwards vacated : treſpaſs vi & arm:s 
lies againſt the plaintiff in that judgment. 2%, The damages in 
this caſe are what the plaintiff hath really ſuſtained, for he gave 
gol. for the good will of the houſe, they belong to the jury, and 
are not exceſſive. In anſwer, it was ſaid for the plaintiff, that this 
action was brought before the commiſſion was actually ſuperſeded, 
for the Lord Chancellor's order for ſuperſeding it was only made 
two days before the trial, and that while the commiſſion was ſub- 
liſting they acted under a proper authority, and could not be treſ- 
paſſers; 2 Roll. Abr. 555, C. V. pl. 4. he who comes to a thing 
lawfully cannot be a treſpaſſer: to which it was anſwered, that the 
cauſe determined in Banco Regis, Eaſter term 1767. of Roll verſus 
Rowlinſin, was treuer brought in a ſimilar caſe to this, before the 
commiſſion was ſuperſeded; per Clive juſtice, Turner verſus Felgate, 
I Lev, 95. upon a judgment vacated an officer is excuſed for exe- 

cuting 
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* Wines in 
Hardr. 480. 
which ſeems 
to be a mif- 
take in the 
preſs. 


, . 4 
cuting an execution, but the party is not; the court took a few 


days time to confider, and then gave judgment to the following 


effect. 


Curia: If the late reſolution in B. R. that a victualler cannot 
be a bankrupt, had not happened, probably the preſent action 
would never have been brought; and the Chief Juſtice, why 
tried the cauſe, thought it a very hard caſe, and did recommend it 
to the jury to find ſmall damages, but they found 40 J. which he 
thought they meaſured by the ſum which the plaintiff paid Goodal 
for the good-will of the houſe. It is now moved that, in point of 
law, treſpaſs will not lie; 24h), That the damages are exceſſiye; 
the preſent action is againſt the perſons themſelves who ſued out the 
commiſſion of bankrupt, who are bound to ſupport the legality of 
their acts, and is not like the caſe of an officer executing a writ of 
execution upon a judgment, which is afterwards vacated; we are 
all of opinion that the commiſſion of bankruptcy is void, and of no 
avail; the juriſdiction concerning bankrupts is confined to particu- 
lar perſons and caſes; as, that the perſon ſubject to a commiſſion 
muſt be a trader, muſt be indebted in ſuch a ſum, muſt do ſome 
particular act, &c. &c. The court of Chancery acts herein ſolely 
upon the application of the party petitioning, at whoſe peril the 
commiſſion iſſues, and if he ſues it out upon any falſe ſuggeſtion, 
the law gives a remedy againſt him to the party whole liberty and 
property is thereby invaded; there are a variety of commiſſioners 
whoſe power and juriſdiction are limited and confined, which if 
they exceed, the law wil: give remedy againſt them; and where 
courts of juſtice aſſume a juriſdiction which they have not, an ac- 
tion of treſpaſs lies againſt the officer who executes proceſs, becauſe 
the whole proceeding was coram non judice, the caſe of the Mar- 
ſhalſea, 10 Rep. 76. a. b. where there is no juriſdiction at all there 
is no judge, the proceeding is as nothing; this is the very caſe of 
the Marſbalſea; the party in this caſe is no trader, there is no 
foundation to build a commiſſion upon, the commiſſioners had no 
power at all; where a rate is unduly taxed, the warrant af the juſ- 
ticesof peace for levying thereof will not excuſe the churchwarden 
or overſeer of the poor who diſtrains for it; Nzcbolas v. Walker aud 
Carter, Cro. Car. 395. And it is not like where an officer makes 
an arreſt by warrant out of the King's court, which if it be error 
the officer muft not contradict, becauſe the court hath general ju- 
riſdiction; but here (ſays juſtice Croke) the juſtices of the peace 
have but a particular juriſdiction. The caſe of Terry v. Hunting- 
ron & al, Hard 480. is a very ſtrong caſe. In trover for goods 
levied by warrant of the commiſſioners of exciſe, the queſtion wa, 
if they adjudge low wines to be * firong waters perfectly made, 
upon the flat. 12 Car. 2. c. 23. whether an action lies againſt the 
officer. Per Hale Lord Chief Baron, the commiſſioners have only 


a ſtinted, limited juriſdiction, and if they exceed it that does * 
2 e 
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take away the joriſdiction of this court. Special juriſdictions are 
circumſcribed; 1. With reſpect to place as a leet or a corporation. 
2. With teſpect to perſons, as 10 Rep. the caſe of the Marſhaiſea. 
v. With reſpect to the ſubject matter of their juriſdiction; and the 
tute limits their juriſdiction in all theſe three reſpects, and there- 
fore if they give judgment in a cauſe arifing in another place, or 
betwixt private perſons, or in other matters, all is void and coram 
nen judice, as if they ſhould adjudge re water to be firong water. 
Where a judgment 1s vacated for irregularity the party is never 
excuſed, if an execution is executed thereupon; yet the ſheriff's 
officer is excuſed becauſe he has the King's writ to warrant him. 
Turner v. Felgate, 1 Lev. 95. 1 Sid. 272. Though theſe caſes 
have been ſometimes grumbled at, yet they are good law. Carth. 
2-6. 2 Stra. 50g. In the caſe of an irregular judgment againſt 
the plaintiff and a capias ad ſatisfaciendum executed thereupon, in 
treſpaſs and impriſonment the party and the officer joined in a plea 
of juſtification under the writ; and the officer was therefore held 
guilty as well as the party; but where a judgment is reverſed for 
error it is different, and ſtands good until reverſed; one caſe is the 
fault of the party himſelf, the other is the error of the court. Sith 
verſus Dr. Bouchter and others, Vice- chancellor, Judge, Gaoler and 
Party, in a cauſe in the Chancellor's court of the univerſity of Ox- 
ard; the queſtion aroſe upon a cuſtom, that a plaintiff making 
oath that he has a perſonal action againſt any perſon within the pre- 
cincts of the univerſity, and that he Se/eves the defendant will not 
appear but run away, the judge may award a warrant to arreſt him 
and detain him till ſecurity be given for his anſwering the com- 
plaint; on the 7th of Augiſt 1731. the defendant Bouchier having 
the privilege of the univerſity made a complaint to the defen- 
dant MH ippen the Vice-chancellor of a perſonal action againit the 
plaintiff Smith to his damage of 10:c/. according to his ettimation, 
and that he. /uſpeFed the plaintiff Smith would run away, that he 
took his oath of and upon the truth of the premiſſes, upon which 
2 warrant was granted to the other defendants, who arreſted Smith 
and kept him in priton eight days for want of ſureties. The court 
held that the party muſt {wear to his r, of the defendant's de- 
ſign to run away, in order to give the Chancellor s court this juriſ- 
diction, and that ſwearing that he /z/peded the defendant would 
run away was not ſufhcient, and that nothing but Hie, would do, 
theretore the whole was coram non judice ; and Lord Hardwicke 
was of opinion that r-ſpaſs and falſe impriſenment well laid againſt 
the Vice-chancellor, Judge, Gaoler, Officer, and all of them; and 
though Sir Joh Strange in his report of this caſe, 2 S ra. 404. favs 
that the officer and gaoler might have been excuſed if they had 
juttiſied without the bailiff or Vice- chancellor, yet it ſeems they 
could not, as the whole proceeding was coram non judice, and a 
mere nullity, (therefore quære as to that point.) See the caſe of 
PakT II. [S Martin 
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Martin and Marſhall (the mayor of York) and Key, a ſetjeant at 
mace, Hob. 68. in treſpaſs and falſe impriſonment, where the pre. 
ſcription was for the mayor of York to direct precepts for appearance 
in the court of Chancery there; the court held ſuch precepts mu} 
be intended to be made in writing, and becauſe the juſtification did 
alledge that the command given by Marſhall the mayor to Key the 
officer to take Martin was by word the plea was held ill ; this 18 
againſt a judge of a court acting where he had a limited juriſdic- 
tion, but had no juriſdiction of proceſs ore tenus, ſo the action well 
laid againſt him; there muſt be a juriſdiction of the proceſs as well 
as of the perſen and cauſe. 


In the caſe at bar we lay the ſuperſeding the commiſſion of 
| bankruptcy intirely out of the caſe, as if it had never been ſuper. 
Harar. 478. ſeded at all; the commiſſioners had no more power to act under 

the commiſſion of bankrupt againſt Geodall who was a victuallet 
than if he had been a divine, a lawyer, or a phyſician; although it 
may be thought hard to adjudge a man a treſpaſſer in a caſe here- 
tofore doubtful, yet the law cannot bend to particular caſes and it 
is more for the general utility to ſuffer particular hard caſes, than to 
give uſurped authority any effect at all, the hardſhip of particular 
caſes is thereby moſt amply compenſated to the public. 


As to the damages, the Lord Chief Juſtice was pleaſed to ſay, he 
wiſhed they had been 40s. inſtead of 40/. that he thought there 
was a foundation for the jury to have leſſened them, but they 
thought other wiſe, and they (he ſaid) are the conſtitutional judges 
as to damages, and there muſt be ſomt very extraordinary conduct 
in a jury to induce the court to meddle with damages. So the 
poſtea was ordered to be 4clivered io the plaintiff, who had judg- 


ment. 


John Connor verſus John Connor. C. B. 


What is _ OHN Conner of Barnett was ſummoned to anſwer Jahn Conter 
5 — of a plea that he render to him 68. which he owes to him and 
ration. unjuſtly detains, Sc. and whereupon the ſaid John Connor (declare 


upon a bond); the defendant craves ozer of the bond and condi- 
tion, which is ſet forth, whereupon the defendant demurs in las, 
1 and ſhews for ſpecial cauſe of demurrer that it does not apper 
dg. that the plaintiff hath any cauſe of action, or that the defendant 
Cro. Eliz 267. jndebted, or that he executed the bond: it was objected, that it did 
not appear to the court which J:42 Connor executed the bond, u. 
cauſe there is no diſtinction by way of addition to the name ol 


John Conner after the firſt line of the declaration; to which : was 
aniwerc. 
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aaſwered and reſolved by the court, that ſufficient certainty appears . * 
upon the record that John Connor of Barnett is indebted upon a BI s. 
bond executed by him to John Connor of Friday-ſtreet, the oyer 
whereof is ſet forth; and therefore Jobn Conner of Friday-ftreet 


mult have judgment againſt Jobn Connor of Barnett. 


ar, pl. 76. 
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Rogers verſus Carter, Eſq; C. B. 


T2 againſt the defendant a juſtice of the peace a game- 


for taking and carrying away the plaintiff's gun from him; keeper of a 
upon the general iſſue Not guilty, which was tried before : 

Lord Mansfield, upon the home circuit laſt ſummer, right to carry 
there was a verdict for the plaintiff; and ſerjeant Nares having aun 
moved for a new trial, Mr. Juſtice Gou/d now reported to the — 
court the facts proved at the trial, as they had been ſtated to him 


by Lord Mansfield, vig. 


That Lord H. Lord of the manor of Ringwood, by writing 
under his hand and ſeal on the 267 day of Augu/t laſt made and 
appointed the plaintiff his game-keeper within the ſaid manor, 
which appointment or deputation was duly entred and regiſtred 
with the clerk of the peace where the manor lies on the 27th of 
/uguft; that on the 10th of October laſt the plaintiff huated and 
beat for game in the ſaid manor, and in a large field there ſprung 
a covey of partridges; after their fir flight he ſhot at them within 
the manor; they took a ſecond flight, and the pliantiff purſued 
them out of the manor, but could not find them; as he was fe- 
— again. to che Manor of Ringwood, he was met by the de- 
fendãnt about three quarters of a mile diſtant from that manor, 
who aſked him if Lord H. bad qualified him; the plaintiff an- 
Iwered, © I have a deputation from the lord of the manor of Ring- 
* w09d;” the defendant replied, You are now out of that Go 

and. 
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he ot, or not, out of the manor, 


; . . 0 0 
and demanded his gan, and took it from him, that the defendant 
did not ſhoot out of the manor, but was three quarters of a mile 


out of themanor-with his gun and dog with am intention to hom 
At game. En e 


By the flat. 3 Geo. 1. c. 11. It is enacted, that no lord of a my. 
nor ſhall make any perſon to be a game-keeper with power to kil 
game, unleſs ſuch perſon be qualified by the laws of this realm ſo to 
do; or unleſs fuch perſon be truly and properly a ſervant to the ſail 
lord; or be immediately employed and appointed to take and kil 
the game for the ſole uſe of the faid lord, and not otherwiſe, 


It alſo appeared that the plaintiff was neither a qualified perſon u 
kill game by the laws of the realm, nor was properly a menial fer. 
vant to the lord of the manor; whereupon two queſtions aroſe it 
the trial, 1//, Whether from the facts proved, the plaintiff ha 
been guilty of any offence againſt the game laws, fo as to ſubjet 


him to have his gun ſeized and taken from him by the defendant, 
24, Whether, as the plaintiff was neither a qualified perſon, nora | 
mcnial ſervant to the lord, he could be appointed his game-lezjer, y 
Lord Man;fi:id thought the defendant had no right to ſeize the \ 
gun; and that it was not neceſſary that the plaintiff ſhould be: 
qualified perſon, or a menial ſervant to the lord, in order to make 
him capable of having a deputation as a game-kceper from the lor th 
of the manor; ſo the jury found for the plaintiff But as the lord; m 
of manors and country gentiemen preſent at the trial were of dif- th 
terent opinions about this matter, Lord Aarsfieid ſaid he thought po 
the beſt way was to move the court for a new trial without colts, de 
and if he had thought this could not have been done, he would en 
have made a caſe for the opinion of the court, or have directed the be 
jury to have found a ſpeciul verdice, qu 
| im 
This matter was debated on 7:7.y November the 18th by fer- Se 
jeant Leigh for the plaintiff and ſerjeant Mares for the defendant, 
and on Monday the 21ſt of Mveinber the court diſcharged the rule 4 
to ſhew cauſe why there ſhould not be a new trial. 7 
at 


Curia There are two queſtions; ½, Whether the plaintiff wa 
a perſon qualified to receive a deputation from the lord vi the mar 


nor to be a game-kceper at all. 


2d, Suppoſing he is, whether the juſtice of peace (the defen- 
dant) under the fat. 5 Ann. c. 14. J. 4. hid a right to take 8 


gun from him, while he was ſporting, for the purpoſe of Killing 
game, for we think it will make no difference in the caſe, whether 


— The 


4 — — 
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"The flat. 22 & 23 Car. 2. c. 2 5. is the firſt act that introduces 


Game-keepers,, whereby it is enacted that lords of manors, &c, may 


by writing under their hands and ſeals authorize game-teepers within 
their royalties to ſeize guns, &c. or other engines for taking or 
killing game. See this ſtatute. 


* 


A 8 14. c. 23. %. 4. puts game Eee per: upon a 


footing with the ancient keepers of par whereby it is enacted, 


that all lords of manors or their game- Keepers may within their 


royalties reſiſt offendeꝭs in the night-time in the ſame manner, and 
be equally indemnified as if ſuch fact had been committed within 
any antient chaſe, park or warren, See this ſtatute. 


1 
The fat." 5 Ann. c. 14. J. 4. adds power to the game · teeper to 
kill game upon the manor, See the ſtatute. F 


The flat. 9 Ann. c. 25. /. t. enacts, That no lord or lady of a 
manor ſhall make above one game-keeper within one manor with 
power to kill game, and the name of ſuch perſon ſhall be entred 
with the clerk of the peace, ſuch entry to be made and viewed 
without fee, See the ſtatute, | 


The fat. 3 Ger. 1. c. 11. reciting the fat. 5 Ann. c. 14. and 
the flat. 9 Ann. c. 25. and the abuſe of thoſe ſtatutes, by lords of 
manors granting deputations to the farmers, tenants and occupiers of 
the lands within their reſpective manors to be gamg-keefers, with 
power to kill and deſtroy the game, which practice tended to the 
deſtruction of the game; for remedy whereat it was by this ſtatute 
enacted, that no lord or lady of a manor (ſhall appoint any perſon to 
be a game-keeper with power to kill game, unleſs ſuch perſon be 
qualified, or be truly a ſervant to the ſaid lord or lady, or immedtacely 
imployed to kill game for the fole uſe of ſuch lord or lady, &c. 
dee the ſtatute, K 


As to the firſt queſtion, we are all of opinion that the plaintiff 
was a perſon properly qualified to receive a deputation from the lord 
of the manor to be a game-keeper, although he was neither a qua- 
lifted perſon, nor a menial ſervant to the lord of the manor; that 
this fat. 3 Geo. 1. never was meant to check or hinder lords living 
at a diſtance (from their manors) from appointing any pefſon what- 
ſoever to kill game for the immediate uſe of the lord; if it was 
otherwiſe this act would take away the right of every lord living at 
a great diſtance from his manor; we therefore are of opinion that 
the plaintiff was well qualified to kill game in the manor of Ring- 
wood, and conſequently to carry a gun for that purpoſe. 

Far II, . The 
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The plaintiff being ſo qualified, the Tecond queſtion ariſes u n 
the Hat. 3 Aim. c. 14. ſee. 4. whether the juſtice df peace wk 
that flatute had a right to take his gun from him while he was 
ſporting for the purpoſe of killing game in anorber munor, out of the 
manor of Ringwood, for we take it to be true that the plaintiff in. 
tended to kill game when he was out bf that manor v Ring uod 
and when the gun was, taken from him; and I think it makes no 
difference in the caſe Whether he ſhot a game out vf that mano of 
Ringwood or not, if he Had killed game uber he was not a game- 
keeper, he Might have been Convicted in thy proahty of 57. but he 
was intitled to keep, and have dogs, guns andMets for the faking and 
killing of game any where; upon the debating this cafe atthe bar 
caſes were cited from the civil law books and our 1aw books touch- 
ing the pFoperty of game and other creatures feræ nature, and the 
lawfulneſs of purſuing the Fae, but we ſhall not take notice of 
thoſe matters, becauſe we are now to judge upog a law of penalties. 
and the words of penal laws muſt ig all caſes b ſtrictly purſued ; 
if the words be deubrfub, courts of juſtice will elblain and conſtrue 
them in favour of the Julje#; if they be plain and char words, the 
office of the court is jus dicere et hon dare, and tod muſt not rack 
and torture words to puniſh the ſubſect. 


The wig of ſec. 4. of this flat. 5 Ann. gives a penalty of ;/, 
againſt any perfon not qualified for keeping at engine to kill game, 
and then proceeds to give jbſtices of peace ad lords of manors power 
to take away the game, and ſuch engine in the cuſtody of ſuch perſon 
not qualified t6 keep the ſame; but game-Reepers are all qualified to 
keep ſuch engines, therefore are not the objects of this clauſe. 


But it is objected the plaintiff was uſiag the gun to kill game out 
of the manor of Ringwood; the anſwer is, he had a right to keep 


— — — — 


the tight of 2 with the right of ug the gun to ſay otherwiſe, 
we cannot think t 


# 

The acts of parliament come from lords of manors thetnſelves, 
who moſt commonly furrfiſh their gatne-keepers with dogs, guns, 
nets, Sc. ue cannot think their property was intended to be put 
in the power of their gdme-Reepers to forfeit the fame, whenever 
they might pleaſe to exceed their authority under the deputations. 
By the fat. 22 & 2; Car. 2. Game-keepers themſelves are impowered 
to ſeize guns; what? ſhall a game-keeper in the very next manor 
to mine have a power to take my game-keepers's gun if he happen to 
be treſpaſſing in my neighbour's manor ? this would de a humilia- 


ting diigrace indeed, and could never be meant by the legiſlature, 
* M = 
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and if game-Reepers were permitted to ſeize one another's guns, there 
would be a kind of a horder-war among them; if this was a doubt- 
ful caſe, we ſhould incline to the ſame opinion we are of, to prevent 
breaches of the peace; but it is a clear caſe, and the game-keeper 
is neither within the words or meaning of the flat. 5 Ann. c. 14. 
{. 4 Upon the whole we are all of opiniongthat the gun of a game- 
4-efer of a manor cannot be ſeized either eundo or redeunds, or any 
<bere elſe, and that the defendant the juſtice of peace had no right 
to take away the plaintiff's gun from him; the rule to ſhew cauſe 
why there ſhould not be a new trial was diſcharged. Per tetam 


curiam. * 


Hilary Term 


7 Geo. 3. 1769. 
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Freeman wer/zs Jones a ſurviving partner with one 


Napleton. 


60 SE upon promiſes for goods fold and delivered to the defen- The cout :e. 


dant and one Napleten his late partner deceaſed ; the declaration genre 


the ceferpcart 


was of Eaſter term loft, in Trinity term laſt the defendant leave to with- 


Fer 


pleaded a bond given by him and Napleton in ſatisfaction, in A- de (ſpecial 
chaclmas term laſt the plaintiff replied to the country; now in the 
beginning of the preſent term Serjeant Burland moved that the de- 
ſendant upon payment of coſts might have leave to withdraw his 
ſhecial plea and plead the general 1//ue, upon an atiidavit-that the 
ſpecial was plea pleaded by the miſtake of the detendant's attorney, 
and that the defendant had a good detence to make upon the general 
iſſue; upon ſhewing cauſe Serjeant Jenbſon for the plaintiff pro- 
duced an affidavit that the plaintiff's only material witneſs was gone 
to the J/t- Tndzes:fince the iſſue joined laſt term. Serjeant Burlard 
in anſwer ſaid this had often been done, where the-plaintiff had not 
been delayed, as in this caſe he had not, for the plaintiff could 
not have tried his cauſe before this term 


dlea, and 
plead the 
gereral ue. 


. — nn 
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Per curiam, This has frequently been granted after a replication 
in ſome caſes, but here the plea goes to the action, it was pleaded 
ſo long ago as laſt Trinity term, and the defendant has laid by aj} 
laſt Michaelmas term, and there is no reaſon to let the defendant 
withdraw this ſpecial plea and plead the general iſſue; the rule wa; 
diſcharged ahſente Clive Juſtice, 


Callaghan an Attorney, executor, &c. verſus Harris 


and his wife. C. B. | 


* 
Acetiam to f HE plaintiff ſued out an attachment of privilege whereby the 
— ſheriff was commanded to attach the defendants to anſwer 
— of tro- the plaintiff in a plea of treſpaſs, and alfo that the defendants anſwer 
ver, &. is the plaintiff according to the cuſtom of the ſaid court in a certain 
oY — plea of trover, and for converting of the goods and chattels of the 
would have ſaid plaintiff as executor as aforeſaid for one hundred and twenty- 


been more | 
clerk-like to four pounds. 


have ſaid ina 


plea of tre. The defendants having been arreſted upon this writ and held to 
= — ſpecial bail, ſerjeant Nares moved for a rule to ſhew cauſe why a 
verting the common appearance ſhould not be accepted for the defendants, al- 


laintiff's at the ac etiam in this wri rticul, 
= _ ledging that t doth not particularly expreſs 


ule, . - 
for that there is no ſuch cauſe of action as à plea of trover, but it 


ought to have been in a certain plea of treſpaſs upon the caſe for con- 
verting the goods and chattels of the plaintiff to the defendants ule 
to the plaintiff's damage of 1241. 


Upon ſhewing cauſe it was ſaid by ſerjeant Glynn for the plaintiff, 
and reſolved by the court, that the cauſe of action is fully and clearly 
expreſſed, and although the ac etiam be not exactly clerical, yet no 
body who reads it can doubt of the cauſe of action; beſides, ſince 
the ſtatute of ac etiam 13 Car, 2. the ſtatute of 12 Ge. 1. cap. 29. 
hath enacted that no perſon ſhall be held to ſpecial bail betore an 
affidavit be made and filed of the cauſe of action, which hath been 
done in this caſe, ſo that the defendants have had notice from the 
affidavit of the cauſe of action, and if that affidavit be ſufficient, the 
court cannot admit of a common appearance, The rule was diſ- 
charged, 


Nola; The 4th ſe. of the flat. 13 Car. 2. c. 2. was not men- 
tioned, which ſays, ©* This act ſhall not extend to any attachment 
« of privilege at the ſuit of any privileged perſon, and upon ſuch 
* writs of attachment ſuch courſe ſhall be taken for ſecurity for ap- 


« pearance as hath been uſed;” fo that it ſeems there is no occaſion 
to 


the cauſe of action as the ſtatute of 13 Car. 2. c. 2. , 2. ditects; 
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to inſert an ac etiam of the particular cauſe of action in an attach- 
ment of privilege at the ſuit of an attorney who is a privileged per- 
ſon, in order to hold a defendant to bail. 


Joſeph Hole ver/us John Finch. C. B. 


HE defendant was ſerved with a copy of a feſtatum capias ad The defen- 
reſpendendum by the name of Richard Finch, and having dant was ſer- 
entred a common appearance by his right name Jobn Finch, the "gl 
plaintiff declared againſt him by his right name John Finch; upon name of Rich- 
an affidavit made by the defendant that he was ſerved as aforeſaid, ad. _ 
and with a notice at the bottom of the ſaid capias directed thus, viz. right 3 
Richard Finch, you are ſerved with this proceſs to the intent that John and the 
you may appear, &c. and that he had not been ſerved with any — 
other proceſs at the ſuit of the plaintiff; ſerjeant Nares moved that bim by his 
all proceedings might be ſtayed for irregularity, and had a rule to 78 ne 
ſhew cauſe. — not 
i in 
ſummary way and ſet aſide the proceedings of the plaintiff for — : 


About the ſame time a ſimilar motion was made in a cauſe of 


Jackſon verſus Doleman doctor in phyſic, C. B. 


The defendant was arreſted upon a capias ad reſpondendum $0 where 1 | 
wherein his addition was Efguire, and he gave a bail-bond by the — | 
name and addition of Robert Doleman Docter in phyfic, the plain- dition given 
tif declared againſt him by his right addition of Doctor in pbyſic, — N 
whereupon it was moved that all proceedings might be ſtayed for bal by | his 
irregularity; a rule to ſhew cauſe being made, the court ordered right addition, 


that both the above caſes ſhould come on to be debated at the ſame he plain- 


˖ tiff declares 

time; and now agaioſt him 
by his righe 
Serjeant Burland ſhewed cauſe for the plaintiff Hole. — — 


interpoſe upon 
The objection is that the capias is againſt Richard Finch, that motion. 


the defendant has appeared by the name of Jobn, and the plaintiff 

has declared againſt him by the name of Jcbn, and now the court 

is deſired to ſtay the proceedings for irregularity ; this is an unfa- 

vourable caſe, the merits are not at all in queſtion; it is a motion to 

delay juſtice, and if the plaintiff's proceedings be bad in point of 

law, the defendant may take advantage thereof by pleading ; in the 

preſent caſe he may crave oyer of the original writ, and if there be 6 Mod. 28. 
a Tariance between that and the count he may plead it, and there is 7 5-555, 
no caſe like this to be found where-ever the court ſtayed proceedings 4 Mod. 246. 
a for an irregularity upon a motion, if there is, it is incumbent on 

the other ſide to ſhew it. 

Pakr. II. 5 H Serjeant , 


— 
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Serjeant Fephſmm ſhewed cauſe for the plaintiff Jackſon. 


Where the return of the capias ad reſpondendum is wrong; where 
there are not 15 days between the tee and return; where the notice 
for the defendant to appear 1s wrong and not agreeable to the a& of 
parliament, or where there is no attorney's name to the writ, the 
court upon motion generally ſets the ſame aſide for irregularity; but 
I cannot find that the court ever ſet aſide proceedings in a cauſe 
upon motion, for a variance between the 2 or the writ and the 
count ; the old way of declaring was to {pread out and repeat the 
whole original writ in the declaration in all actions whatſoever, until 
the order made by this court in Michaelmas term 1664. ſe, 16, 
whereby it is ordered, For avoiding of long and unneceſſary re- 
« petitions of the original writ in actions upon the caſe, and per. 
4 ſonal actions upon penal ſtatutes, that declarations in actions of 
i treſpaſs upon the caſe, or perſonal actions upon any general 
« ſtatute, namely hue and cry, monopolies, and for ſuits in the 
« Admiralty, and ſuch like other than debt, repeat not the original Ro 

„ writ but only the nature of the action, viz. A. B. was attached =_ 
«© to anſwer C. D. in a flea of treſpaſs upon the caſe; or in a plea wit 

| „ of treſpaſs and contempt againſt the form of the flatute." And 

= - when the whole original writ was ſo ſpread out on the roll together 


with the count thereupon, if the count varied from the writ in any 

thing material, it was uſual for the defendant to plead in abatement 

} or demur for the variance. In this caſe the defendant ought to 
| have craved yer of the original writ, and pleaded the variance if / 
there was any. 3 
| Curia: At this day the courts of juſtice interpoſe in a ſummary S 
way and in many caſes ſet aſide proceedings upon motion, where TY 
U the law hath provided other remedy; as where they ſee that a plea * 
j is frivolous and dilatory, and that there is no ground or founda- dec 
tion for pleading ſuch ſham plea, they will ſet it aſide; fo they w 
will upon motion ſet alideexecutions irregularly iſſued and executed, of 1 
and order the money levied thereon to be reſtored to the party, t 
| where the only remedy formerly was by audita querela, but neither 10 th 
| of the caſes at bar are ſuch as ought in juſtice to induce the court of þ 
| 40 interfere in a ſummary way, and ſtay or ſet aſide the proceedings Vf 
| for irregularity. | bis (; 
Out t 
Formerly, when the whole original writ was ſpread in the ſame = 
roll with the count thereupon, if a variance appeared between the al 
writ and count, the defendant might have taken advantage thereof, the 0 
either by motion in arreſt of judgment, writ of error, plea in abale- ſales 
ment, or demurrer. Cro. Eliz. 829, 185, 198, 330. 2 Lutw, borov 


118ʃ1. 
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1181. S. PL. — gut afterwards it was determined that if the de- If adefendang 
ſendant will take advantage of a variance between the writ and will take - 
ant, he muſt demand oyer of the writ and ſhew it to the court. — 
4 Mod. 246. Ellery v. Hicks & Ux', 2 Salk. 701, 658. 6 Mod. tween the 
303. And a caſe in MS. of Groſs v. Lee, which was replevin by — 1 
writ for taking his cattle, the count was for taking a grey horſe, crave oyer of 
there was a demurrer for the variance, but judgment was for the te writ and 
hintif. Parker C. J. cited Salt. 701. and the court held that Pane" 
defendant cannot take advantage of a variance between the writ Ante 85. in 


and count without ſhewing oyer of the writ. B. R. 


There is no equity to authorize us to interpoſe in either of theſe 
caſes; and if the defendants in either caſe can take any advantage 
rigure juris. let them take it, One reaſon why the court ſhould not 
interpoſe is, that after the defen ant hath appeared and is in court 
there is an end of the meſne proceſs, and if the defendant craves 
yer, it muſt be of the original writ, he cannot have it of the meſae 
proceſs; and if application was to be made to the Maſter of the 
Rolls, he certainly would not refuſe to order right originals to be 
made out in both theſe caſes. The rules muſt be diſcharged, but 
without coſts, this being a new caſe. Per totam curiam. 


Rigg ver/us Curgenven. C. B. 


3 of debt for 270004. brought againſt the defendant (up- 1a an ion 
on the tat. 2 Geo. 2. for the more effectual preventing bribery upon the fta- 
ind corruption in the election of members to ſerve in parliament) — 
tor corrupting and procuring 54 voters to give their votes at the laſt wakes his 
election for the borough of Mitchel in the county of Cornwall, vote at _— 
wherein the plaintiff declares that whereas Mitchell is an antient — 
borough, and, for a long time paſt, two burgeſſes thereof have been parliament, it 
lected and ſent, and (till of right ought to be elected and ſent to Þ _ 
lerve in parliament for the ſaid borough; and whereas on the 12th — — 
of March in the 8th year of his preſent majeſty's reign, the King's ſen bribed 
writ under his great ſeal iſſued out of his court of Chancery directed — 1 
to the then ſheriff of Cornwall, reciting that whereas by the advice 

of his council, &c, he had ordered a parliament to be holden at 

Wf:minſter on the 10th day f May then next enſuing, the King by 

bis ſaid writ commanded the ſheriff to make proclamation (fo ſets 

out the whole writ); which writ on the 1474 of March in the ſame 

year was delivered to Frances Kirbam, Eſq; then and ſtill ſheriff of 

lrmeall, to be executed in due form of law; by virtue whereof 

the ſheriff on the ſaid 14h of March made his precept in writing, 

kaled with the ſeal of his office, directed to the portreeve of the 

borough of Mitchell for the election there of two burgeſſes ; by 

urtue of which precept, on the 21/7 day of March in the ſame 


4 year 
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r at Mitchell an election of two burgeſſes for the ſame borough 
was had, which ſaid election was the firſt and next election of 


burgeſſes of the ſaid borough to ſerve as burgeſſes of the (aid 


borough in the parliament of this kingdom after the committing of 
the ſeveral offences hereafter mentioned; and the ſaid James Rigg 


further ſays, that at the time of committing the ſeveral offence; 


hereafter mentioned and before, and from thenceforth until and at 
the ſaid election, Fames Scawen and John Stephenſon were candidates, 


that they might be elected and choſen to ſerve as burgeſſes for the 


ſaid borough at the aforeſaid then next parliament, that is to ſay, at 


Second count, 


the borough of Mitchell aforeſaid ; and the ſaid James Rigg further 
ſays that the ſaid William Curgenven, not regarding the ſtatute in 
this caſe lately made and provided, nor fearing the penalty contained 
therein, after the 24th day of June 17 9. and before the ſaid elec- 
tion of burgeſſes in and for the ſaid borough, and whilſt the ſaid 
James Scawen and Jobn Stephenſon ſo were and continued candidates 
as aforeſaid, and before the ſuing out the original writ of the ſaid 
James Rigg, to wit, on the firſt day of March in the 8th year of 
the reign of his preſent majeſty, at the borough of Mitebell afore- 
ſaid in the ſaid county did corrupt one Peter Bu ale, the ſaid Peter 
being then and there and from thenceforth until and at the time of 
the election aforeſaid having a r:ght to vote in the ſaid election, to 
give his vote in the ſaid election for the ſaid James Scawen and 
Fobn Stephenſon, that they might be choſen burgeſſes to ſerve as 
burgeſſes for the ſame borough in the ſaid then next parliament of 
this kingdom, by then and there giving to the ſaid Peter Buddl'a 
large ſum of money, to wit the ſum of five pounds and five ſhil- 
lings of lawful money of Great Britain, as a gift or reward for his 
the ſaid Peter Buddl:'s giving his vote as afore aid for the ſaid Jane 
Scawen and John Stephenſon at and in the ſaid election, contrary to 
the form of the ſtatute in ſuch caſe lately made and provided; 
whereby and by force of the ſaid ſtatute, an action hath accrued 
to the ſaid James Rigg to demand and hae of the ſaid Milian 
Curgenven 5001. part of the ſaid 2:000/, And the ſaid Fame: 
Rigg further ſays, that the ſaid William Curgenven, not regarding 
the ſtatute in this caſe lately made and provided, nor fearing the 
penalty contained therein, after the 27h of June 1729. and before 
the ſaid election of burgeſſes in and for the ſaid borough, and 


. whilſt the ſaid James Scawen and Jobn Stephenſon ſo were and con- 


tinued candidates as aforeſaid, and before the ſuing out the faid 
original writ of the ſaid James Rigg, that is to ſay, on the ſaid firſt 
day of March in the ſaid 8th year of his ſaid majeſty's reign, at the 
borough of Mzchell aforeſaid in the ſaid county did corrupt one 
Peter Buddle, he the ſaid Peter Budale then and there and from 
thenceforth until and at the time of the election aforeſaid having a 
right to vote at the ſaid election, to give his vote for the ſame Janes 
Scawen and John Stephenſon in the ſaid election, that they might be 


cho{cn 


* 
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choſen burgeſſes to ſerve as burgeſſes for the ſaid borough in the ſaid 
then next parliament of this kingdom, by then and there * agree- * Varies from 
ing to give the ſaid Peter Budde a large ſum of money, to wit, the firſt count, 
he ſum of 5. and gs. of like lawful money as a gift or reward 
for bis the ſaid Peter Buddle's giving his vote as aforeſaid for the 
hid James SCawen and Jobn Stephenſon at and in the ſaid election, 
contrary to the form of the ſtatute in ſuch caſe lately made and pro- 
vided; whereby, and by force of the ſaid ſtatute, an action hath 
.ccrued to the ſaid James Rigg to demand and have of the faid 
William Curgenven other 5001. other part of the ſaid 27000/ 
(there are £2 other counts in the declaration exactly the ſame as the 
two counts above mentioned reſpecting Peter Buddl-, differing only 


% in the names of 26 other perſons corrupted by the defendant, among 
in whom is one William Hockin in the 11th count, for which the 


16d plaintiff had a verdict): Nevertheleſs the ſaid William Curgenven, Breach. 
although often requeſted, hath not rendered to the ſaid James Rigg 

Aid the ſaid 27000/. or any part thereof, but hath hitherto altogether 

denied and ſtill doth deny to render him the ſame, whereupon the 

fad James Rigg faith that he is injured, and hath damage to the 

of value of 100/. and therefore he brings ſuit, &c. The defendant 

pleads ui debet, whereupon ifſue is joined. 


* This cauſe came on to be tried before Mr. Juſtice Millss at the 
laſt ſummer aſſiſes for Cornwall, when a verdict was given for the 
nd plaintiff on the firſt and eleventh counts, ſubject to the opinion of 
this court on the following caſe, vis. 


ba That the plaintiff on the trial of this cauſe proved the writ and 
precept as mentioned in the declaration, and that James Scawen and 
Jabn Stephenſon, Eſqs; were candidates, as therein mentioned, and 
that the right of voting for repreſentatives for the ſaid borough was 
in the inhabitants paying cet and ht, and that before the ſaid re- 
turn of burgeſſes, and whilſt the ſaid James Scawen and hn 
S:-pherſen ſo were and continued candidates, and before the ſuing 
out the original writ of the plaintiff, to wit, the fr/# day of March 
in the $th year of his preſent majeſty the defendant did corrupt the 
fd Peter Budale and M illiam Hicbin to give their votes in the ſaid 
election for the ſaid Scauen and Steplenſon that they might be 
choſen to ſerve as burgeſſes for the ſaid borough, by then and there 
giving to the ſaid Peter Buadle and Wiltam Hickin the ſum of 
5/.55, as a gift or reward for the ſaid Peter. Buddle and William 
Hoclin giving their votes as aforeſaid ; that the ſaid Peter Buddle 
and Wiliam Heckin afterwards voted at the ſaid election for the 
ſaid James Scawwen and Jobn Stephenſon, but the defendant's counſel 
having objected to the aforeſaid evidence, as not ſutſicient evidence | 
of the ſaid two perſons-right to vote, a verdict was given for the 


plaintiff upon the two counts wherein the defendant is charged for 
PART II. 5 1 having 
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that if A. applies to B. who has no right to vote, and bribes him 


having corrupted the ſaid Peter Buddle and William Hockin, ſubject 
to the opinion of this court, whether the evidence of the defen- 
dant's having bribed the ſaid two perſons to vote as aforeſaid, and 
their having actually voted accordingly without producing the or 
rates, 'be evidence of their right to vote, as againſt the defendant, 


This caſe was argued the 27th of January in this term, by 
ſerjeant Davy for the plaintiff, and ſerjeant Ghnn for the defendant, 


For the plaintiff it was inſiſted that it was not neceſſary to alledge 
in the declaration that Fuddle and Hockin had a right to vote, for 
the words of the ſtatute are, Any perſon who hath or claimeth to 
«© have, or hereafter ſhall have or claim any right to vote, Cc.“ 80 


to vote for C. and D. and B. actually gives his vote for them, 4. 
is equally guilty under this ſtatute as if B. had had a right to vote. 
The caſe of Comb v. Pitt. B. R. tried at Wells in 1763. before Mt. 
Juſtice Milmot was cited, which was a motion for a new trial, and 
was ſaid to be exactly like this caſe; that the declaration in lat 
caſe was verbatim (except in dates and names) the ſame as this; it 
charged that A. B. had a right to vote, and did vote, but it was not 
proved at the trial that he had a right to vote; it was proved that A. B. 


| 

voted and was received upon the poll, and that the defendant Pit ! 
gave him money to give his vote; the court of B. R. held clearly F 
it was conclufive evidence againſt the defendant Piti, and gave judg- : 
ment for the plaintiff; Lord M angſieid ſaid, ſhall the defendant be ˖ 
allowed to defend himſelf by ſaying that A. B. had no right to 0 
vote, when it is clearly proved that the defendant gave him money 0 
for his vote? certainly he ſhall not. Milmot juſtice ſaid there h 
could be no ſtronger evidence than A. B.'s being admitted to vote. { 
This caſe in B. R. was relied upon, as directly in point for the now U 
plaintiff. p 
For the defendant it was inſiſted, that the averment or allegation l 

in the declaration “ that the perſon corrupted bad a right to vate, i 
is material, and ſubllantive, and mult be proved; that an intention 40 
to commit an offence cannot be puniſhed, but if theſe perſons had 5 


no right to vote the offence is not committed, therefore it was ne- 
ceſſary to prove they had a right, by proving they were inhabitants 
of Mitchell, and paid ſcot and /of there. That ſuppoſe an action 
of ſcandalum ma: natum was brought for ſpeaking ſlander of a peer 
or a judge, &c. it muſt be proved that the plaintiff was bat great 
ferſon which the declaration alledges him to be, or he will fail in 
his action. T hat ſuppoſe it had appeared that Budale and Hit 
had no right to vote, the declaration would fail, becauſe the aver- 
ment therein would not be ſupported. That the poll book is not 

evidence 

I 
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eridence of a perſon's right to vote, for although he voted, it does 
nat follow that he had a right to vote. Suppoſe in an action for 
criminal converſation it be proved that the defendant had ſaid that 
he had laid with the plaintiff's wife, that would not be evidence to 
he left to a jury without proving the marriage of the plaintiff and 
his wife; and ſo it was ſaid to be determined in a caſe of Dr. Smith 
v. Miller, which was an action for criminal converſation with the 
plaintiff s wife; the proof at the trial was, that when the defendant 
was caught in bed with her he begged the Doctor might not know 
it, and ſaid “ for God's fake let it not be known.” The plaintiff 
could not prove his marriage, and it was held that the defendant's 
apprehenſions that the perſon, with whom he was caught in bed, 
was the plaintiff's wife, was not ſufficient to convi him, as there 
was no proof that he knew her to be ſuch, of his own knowledge. 
From this caſe it was faid, it follows that no belief or report that 
a perſon has a right to vote is evidence. 


Curia : We are of opinion that it is not neceſſary in this caſe to 
alledge in the declaration or to prove that Buddle and Hockin had a 
right to vote; that the giving money to a man for his vote, and he 
ſtanding by the preſiding officer at the election, and giving his vote, 
which is received, and not objected to, or controverted, is conclu- 
five evidence againſt the defendant, and that, as againſt u it is 
the moſt deciſive and beſt evidence that can be; and the caſe cited 
of Comb v. Pitt, governs this caſe, and is exactly like it. As to 
the caſe mentioned of criminal converſation, to be ſure a defen- 
dant's ſaying in jeſt, or in looſe rambling talk, that he had laid 
with the plaintiff's wife, would not be ſufficient alone to convict 
him in that action; but if it were proved that the defendant had 
ſeriouſly or ſolemnly recogniſed that he knew the woman he had 
laid with was the plaintiff's wife, we think it would be evidence 
proper to be left to ajury without proving the marriage. We think 
that the proof that theſe two perſon voted at the election, and their 
votes not then diſputed or controverted, is evidence of their having 
aright to vote, proper to be left to a jury; although it be not con- 


clufrve evidence of ſuch their right. Judgment for the plaintiff per 
totam curiam. 


Eaſter 


Nv. 
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17 #6 770 Holder on the demiſe of Sulyard, Eſq; Lord of the 
[HF 205 manor of Haughley in Suffolk, ver/us Preſton. C. B. 


JECTMENT of copyhold lands held of the manor of 
Haughley, tried at the laſt aſſiſes held for the county of 


b | | Suffolk, when a verdi& was given for the plaintiff, ſubject 
to the opinion of this court upon the following caſe, 


which ſtates, 


A copybolder That James Andrews clerk, being ſeiſed in fee of certain copy- 


e . ſarrenders to hold lands held of the manor of Haughlcy with its members in the 


re county of Sufo/k, on the firſt of ps mage 1752. duly ſurrendered 

his will orders the ſame in open court to the uſe of his will; and afterwards by his 

and direts will duly executed did order and dire, That Jobn Canbam, Eſq; 

ſell, —_ to and Edward Coldham, or the ſurvivor of them, or the executor or 

apply the mo- adminiſtrators of ſuch ſurvivor, thould (among other things) make 

—2 ſale of the ſaid copyhold premiſſes, and apply and diſpole of the 

the purpoſes monies ariſing thereby for the intents and purpoſes in the ſaid will 

in the will : mentioned. That the ſaid Jahn Canbam and Edward ( oldbam, by 

2 virtue of the ſaid will and ſurrender to the uſe thereof, did by deed 

admitted, and indented bargain and fell the {4id copyhold premiſſes to Richard 

the lord el Ray, Eſq; and his heirs, to hold to him the ſaid Richard Ray, his 
admit the p . . n 

vendee, and heirs and aſſigns, of the lord of the ſaid manor, according to the 

ſhall have but cuſtom thereof, by the rents and ſervices due and accuſtomed for 

one fue. the ſame; that at a general court baron holden for the ſaid manor 

the death of the ſaid James Andrews was preſented, and at Hat and 

two ſubſequent courts proclamations were duly made for his heirs to 

come in and be admitted to the ſaid premiſſes ; that at the laſt of 

the ſaid three courts the ſaid Richard Ray perſonally attended with 

the ſaid deed of bargain and ſale, and craved admittance thereon, 

which the lord of the ſaid manor refuſed to grant, inſiſting that the 

faid rruftees ſhould have come into court and been admitted to the 

ſaid premiſſes previous to their making ſale thereof, and paid a fine 

for ſuch their admiſſion; that a fourth proclamation was made at 

ſubſequent 


on» oo es 4 


Eaſter Term 9 Geo. 3. 1769. 


401 


—— 


ſubſequent court, and a warrant of ſeizure awarded, and duly 
executed. 


That the firſt perſon admitted under ſuch bargain ard ſale was in 
the year 1703. and that between that time and the year 1700, 
ſeveral perſons have been admitted under ſuch bargains and ſales, 
without the truſtees of ſuch wills having been previouſly admitted ; 
and that during that period no perſon claiming under ſuch bargain 
and fale appears to have been refuſed, 


This caſe was argued laſt term by ſerjeant Leb for the plaintiff 
and ſerjeant G/ynn for the defendant; and in this term ſerjeant 
Whitaker argued for the plaintiff, and ſerjeant Forefter was prepared 
| for the defendant, but the court without hearing him gave judgment 
for the defendant. 


f Curia: The queſtions for the conſideration of the court are 

f whether Mr. Ray, the purchaſer of theſe copyhold lands, was in- 

t titled (under the ſurrender, will, bargain and ſale) to be admitted 

, to the ſame on payment of one fine ? or whether the truſtees under 
the will muſt firſt be admitted, and then ſurrender to Mr. Ray ? 

« We are all of opinion that the lord of the manor ought to have 


gn admitted Mr. Ray to the copyhold lands in queſtion; we had very 
little doubt of this upon the firſt argument, but as counſel were 
retained on both ſides to take notes, and the parties defired a ſe- 
J; cond argument, we permitted an ulterius concilium; and havin 

now heard brother I bitater, who has ſaid all that can be ſaid for 
the plaintiff, we are all very clear (without hearing brother Forſter) 


1e that judgment muſt be for the defendant, and that the lord in this 
- caſe is only intitled to one fine, 

v 

* Copyholders, anciently, were little better than ſlaves, or the 
r 


cattle upon the land; their tenure originally (moſt probably) was 
in cullenage; by the help of reaſon, true religion, and ſcience, we 
by degrees emerged from that ſtate of barbarity; villenage became 
gbd, but ſtill the tenure was at the mere arbitrary will of the 
lord; at length copyholders got more permanent eſtates, like free- 
holds ; anciently their lord might ouſt and turn them ont when 
he pleaſed; his fines were arbitrary, but fince we are become more 
avilized and free, the lord cannot at this day ſet a fine at more than 
two years value upon an admittance on an alienation; admittance 
formerly was of grace, and favour, now it is of right; the lord 
took his fine for the admittance in nature of a relief, it was a b991 
for having admitted the tenant, and the admittance is the true parent 
- the fine, for he could have no fire without admittance. 4 Rep. 
28. a, 


Parr IL, 5K If 
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A,. B. and his heirs, the will on/y doth not paſs the eſtate, but the 
. ſurrender and will together transfer the eſtate. The legal eſtate in 


do ſell,) ought firſt to have been admitted, before they could have 


Cro Jac. 199. 
4 Mod. 318. 
Cs. Lit. 198i. 
b. 271. b. 


See Atkins 


9 3s 

i Burro.206, 
Co. Copy h. 
30, &c, 


either in law or equity, becauſe they have no intereſt, but only a 


If a copyholder ſurrenders to the uſe of his will, and deviſes tg 


firs caſe was in Mr. Andrews the devilor until his death, when it 
deſcended to his heir, in whom it now continues until the admit. 
tance of Mr. Ray the vendee under the order and direction of the 
will. So in the caſe of an alienation the copyhold eſtate always 
reſts in the ſurrenderor until the ſurrenderee be admitted tenant, 


4 Rep. 23. à. Fitche's caſe, 


It is objected for the plaintiff that the truſtees (who have no eſtate 
or intereſt given them by the will, but are only ordered and directed 


ower to fell to Mr. Ray. In anſwer to this we are of opinion 
that when the deviſor died, the power to ſell was inſtantly in the 
truſtees, and that where a man by his will gives power to ſell, the 
lands deſcend to his heir until that power be executed. There is a 
great difference between a naked power and a veſted intereſt; upon 
a naked power given to a wife, ſhe may ſell to her busband; in the 

reſent caſe, a mere naked power is given by the will to the truſ- 
tees to ſell, and when the vendee comes in, he is 77 under the ſur- 
render and the will, as much as if he had been expreſly named in 


the wall. | 


But it is objected how can a man ſell when he has nothing in the 
lands; in anſwer to this, ſee Co. Lit. 271. 6. The commiſſioners 
(in the caſe of a bankrupt ſeiſed of copyhold lands) by their bar- 
gain and fale put an eſtate therein in the aſſignees, although the 
commiſſioners were never admitted, and the aſſignees who are bar- 
gainees or vendees take from the original owner of the eſtate 


We think theſe truſtees have no right to be admitted tenants 


mere naked power or authority. We ſhall not take notice of the 
caſe in Cro. Jac. 199. becauſe we think our determination wants no 
caſe to ſupport it; as Mr. Ray the vendee came in upon the third 
proclamation and deſired to be admitted, he ought to have been ad- 
mitted upon paying a reaſonable fine to the lord, who has no hard- 
ſhip in this caſe. Judgment for the defendant per totam curiam. 


Villers 


oſs 
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Villers ver/us Monſley. C. B. S 


CTION upon the caſe againſt the defendant for maliciouſly 
A writing and publiſhing a libel upon the plaintiff in the words 
following, viz. 


« Old Villers, fo ſtrong of brimſtone you ſmell, 

© As if not long ſince you had got out of hell, 

« But this damnable ſmell I no longer can bear, 

« Therefore I defire you would come no more here ; 

« You old ſtinking, old naſty, old zchy old toad, 

« If you come any more, you ſhall pay for your board, 

% Youll therefore take this as a warning from me, 

« And never more enter the doors, while they belong to J. P. 
Wilncoat, December 4, 1767.” 


The defendant pleaded Not guilty; a verdict was found for the 
plaintiff and ſixpence damages, at the laſt aſſiſes for the county of 
Warwick. And now it was moved by ſerjeant Burland in arreſt of 
judgment that this was not ſuch a libel for which an action would 
lie; that the itch is a diſtemper, to which every family is liable; to 
have it, is no crime, nor does it bring any diſgrace upon a man, for 
it may be innocently caught or taken by infection; the ſmall pox, 
or a putrid fever, are much worſe diſtempers; the itch is not fo 
deteſtable or ſo contagious as either of them, for it is not communi - 
cated by the air, but by contact or putting on a glove, or the cloaths 
of one who has the ich; and although it be an infectious diſtem- 


per, yet it implies no offence in the perſon having it, and therefore no See 2 Burt 
action will lie for ſaying or writing that a man has got the z7ch, It The King v. 


is not like ſaying or writing that a man has got the re, or is a 
lier, for which an action upon the caſe will lie, becauſe a /zper 
{hall be removed from the ſociety of men by the writ de /eprofo 
amyend:s, 1 Ro. Abr. 44. Cro. Fac. 144. Heb. 219. although it 
be a natural infirmity. 


Vilnot Lord C. J I think this is fach a libel for which an ac- 
tion well lies; we muſt take it to have been proved at the trial that 
it was publiſhed by the defendant maſiciorfl;; and if any man gel:- 
berately er malic iauſiy publithes any thing in writing concerning 
another which renders him 7 7dicu/:us, or tends to hinder mankind 
from aſſociating or having intercourſe with him, an action well lies 
againſt ſuch publiſher; I ſee no difference between this and the 
caſes of the /eproſy and plague; and it is admitted that an action lies 
in thoſe caſes. The writ de lepreſo amevendo is not taken away, 
although the diſtemper is almoſt driven away by cleanlineſs, or ae 

invente 


libel, for wri- 
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— — — 2 — — * 


Faſter Term 9 Geo. 3. 1 


Regiſtrum 
Previum 267. 


5 Rep. 125. 


— 


invented remedies; the party muſt have the diſtemper t» ſuch x 
degree before the writ ſhall be granted, which commands the ſheriff 
to remove him without delay ad locum flitarium ad habitandun 
ibidem prout moris eſt, ne per communem conver ſationem ſuam homini. 
bus dampnum vel periculum eveniat quoviſmodo. The degree of 
I-prefy is not material, if you ſay he has the leproſy it is ſufficient 
and the action lies; the reaſon of that caſe applies to this; I do not 
know whether the ich may not be communicated by the air with- 
out contact, it is ſaid to be occaſioned by animalcula in the ſkin, and 
mult be cured by outward application; no body will eat, drink, or 
have any intercourſe with a perſon who has the 77ch and ſtinks of 
brimſtone, therefore I think this libel actionable, and that judgment 


muſt be for the plaintiff. 


Clive: T am of the ſame opinion, that this is a very malicious 
and ſcandalous livel. | 


Bathurſt Juſtice : I wiſh this matter was thoroughly gone into, 
and more ſolemnly determined; however I have no doubt at pre- 
ſent but that the writing and publiſhing any thing which renders a 
man ridiculous is actionable ; and whether the ich be occaſioned 
by a man's fault or misfortune, it is a cruel charge, and renders him 
both ridiculous and miſerable, by being kept out of all company; I 
repeat it, that I with there were ſome more ſolemn determination 
that the writing and publiſhing any thing which tends to make a 
man ridiculous or infamous ought to be puniſhed; for ſaying a man 
has the itch without more perhaps an action would not lie without 
other malevolent circumſtances; I am of the ſame opinion that 


judgment muſt be for the plaintiff, 


Gculd Juſtice: What my brother Bathurſt has ſaid is very mate- 
rial; there is a diſtinction between libels and words: a libel is 
puniſhable both criminally, and by action, when ſpeaking the 
words would not be puniſhable in either way; for ſpeaking the 
words rogue and raſcal of any one an action will not lie; but if 
thoſe words were written and publiſhed of any one, I doubt not an 
action would lie; if one man ſhould ſay of another that he has the 
itch, without more, an action would not lie; but if he ſhould write 
thoſe words of another, and publiſh them malrcrouſly, as in the 
preſent caſe, I have no doubt at all but the action well lies: what 
is the reaſun why ſaying a man has the /eproſy or plague is action- 
able; it is becauſe the having of either cuts a man off from ſociety; 
ſo the writing and publiſhing maliciouſly that a man has the 7ch and 
ſtinks of brimſtone cuts him off from ſociety. I think the publiſh- 
ing any thing of a man that renders him ridiculous is a libel and 
actionable, and in the preſent caſe am of opinion for the plaintiff. 
Judgment for the plaintiff per tot cur. without granting any rule to 


ew cauſe. | 
2 Redſhaw 
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Redſhaw verſus Brook and others. C. B. 


RESPASS againſt the defendants (who are cuſtom-houſe Treſpaſs a- 
| officers) for breaking and entring the plaintiff's houſe and aeg 
| ſearching every place therein for prohibited and uncuſtomed goods, officers for 


but they found none; upon Not guilty pleaded this cauſe was tried eng plain- 


b 0 2 houſ: 
| before Lord C. J. Wilmot, when the jury gave a verdict for the —— 
| plaintiff and 200 J. damages. for prohibited 
goods where 
R i : hey found 
Serjeant Davy now moved ſor a new trial, alledging that the — 
ö damages were exceſſive, for that it appeared upon the trial that ju'y findzool, 


the defendants had not done damage to the plaintiff to the value of — wa 


105, whereupon the Lord Chief Juſtice reported as follows, viz. though they 
did very little 


It was proved for the plaintiff, that on the ſecond of May the 4 fen“ 


defendants came to the plaintiff's houſe, and defired to ſee every refuſcd. 
place therein, and to ſearch for prohibited goods, which they did, 
and opened many bundles of goods, but found none ſuch; then 
they deſired to go into the cellar, but the door thereof being locked, 
and the plaintiff himſelf being from home, and having the key of 
the cellar door with him, his ton ſent for a blackſmith, and had the 
door opened, whereupon the defendants entred the cellar to ſearch 
for cambricks and prohibited goods, but found none; plaintiff's ſons 
it then told the defendant they had done the plaintiff great wrong, 
and would be brought to juſtice; the defendants continued the 
ſearch about twenty minutes and then departed ; it appeared they 


I © 2 — ww IH. © 1 


— 
cr 


V did very little damage, and behaved well enough; they did not pre- 
18 tend to have been informed by any body that the plaintiff had any 
e prohibiting goods in his houſe, nor was there any proof of any ſuch 
le information at the trial; this is the ſubſtance of the evidence given 
if at the trial. And 

n 

0 Although I myſelf may think 2001. too large damages, yet how 
te can we draw the line to fix the meaſure of damages in this caſe; 1 
je cannot ſay the jury have done wrong, and perhaps, if I had been 
it one of the jury, ſome of them might have convinced me that 200/. 
ba damages are little enough; I am not diſſatisfied with the verdict. 
5 

d Clive Juſtice: As my Lord C. J. is not diſſatisfied, how can we 
1- lay that theſe damages are too large? A rule to ſhew cauſe why 
d there ſhould not be a new trial was refuſed per tetan curiam, and 
. ler eant Davy took nothing by his motion. 
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Leaſingby verſus Smith, Savilian profeſſor of geometry 
in the univerſity of Oxford and doctor in phyfic, 


C. B. 


Conuſance of * was a rule to ſhew cauſe why claim of conuſance of this 
mee. cauſe, prayed by the Earl of Litchfield, Chancellor of the 
Univer- . . 

ſity of Oxford, #111ver ſity of Ozford, ſhould not be allowed, which was made 
becauſe it was Upon the motion of ſerjeant Feph/cn the 14h of April, the third 
neither chim- day in the Jaſt term; upon proof by affidavits that the defendant 
form, nor in Was a matriculated member of the univerſity, Savilian profeſſor in 
cue time, geometry, and reſident there, and upon producing to the court a 
letter, or warrant of attorney under the hand and ſeal of the Eur! 

of Litch/eld, appointing A. B. his attorney to claim cenuſance in 

this caſe for the univerſity; alſo the letters patent under the great 

ſeal of Ring Hein. 8. bearing date the 1/f d%½ , April in the 1. 

year of his reign, whereby (amongſt other things) he granted to 

the then chancellor, maſters and icholars of the univerſity of Or- 

ford and their ſucceſſors, that the ſaid chancellor and his ſucceſſors, 

or his deputy or commiſſary for the time being, ſhould have the 

full conuſance and examination, hearing and determination of all 

pleas as well of debt, treſpais contra pacei, and other miſde- 

meanors, as of miſpriſions, extortions, corſpiracies, con federacies, 
maintainances, falſe allegiances, accounts, contracts and injuries 
whatſcever, and of all other articles which may fall into fine or te- 
demption, or into other pecuniary puniſhment, and of all oiher 

perſonal contracts, pleas, and plaints, and other cauſcs and matters 
whatſoever, by whatſoever name they are called or may be called, 

although they might concern the ſaid late lord the King, his heits 

or ſucceſſors, (aſſiſes and pleas of freehold only excepted) within the 

vill of Oxferd, Ec. or elliewhere within the kingdom of Egli, 

after what manner ſoever ariſing, done or committed, as well at the 

ſuit of the ſaid late King, his heirs and ſucceſſors, as at the luit of 

the party, or in any other manner whatloever where the ſchol.rs,0r 


their ſervants or miniſters, or any other perſons who ought to £n19 
4 ay 


pleas refuſed 
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ny privilege of the ſaid univerſity of Oxford; which for the pri- 
ileged perſon the faid chancellor, commiſſary, or his Acam fenen 

or their ſucceſſors for the time being, ſhall or will claim, Se. Ge. 
Ec. And allo upon producing to the court an exempliftication of 
an act of parliament made in the 14th year of Queen E/zabeth 
confirming the ſaid letters patent; and alſo an entry of the claim 
of conuſance in this cauſe upon a roll of laſt Eater term, wherein 
the charter and the act of parliament are ſhortly not fully Gated, 
and it is ſet forth that no ſcholar ſhall be ſued, arreſted or imvleaded 
any where out of the univerſity, for whom the chancellor ſhall 
cim this privilege ; then recites that this action was commenced, 
and the defendant ſerved with a capias as hereafter is mentioned, 

(the copy of which writ is annexed to the ſaid roll), then ſets forth 
taat the defendant is a matriculated perſon, Savilian profeſſor, and 


: eſident in the univerſity, and concludes with praying that this court 
; will remit the conuſance of this cauſe to the chancellor of the uni- 
verſity, without ſetting forth the declaration which had been before 
1 delivered in the cauſe. 
| 
be June the zd in this term the plaintiff, on ſhewing cauſe, pro- 
le duced affidavits that he is a builder, and that the defendant was in- 
d debted to him in the ſum of 2291. 115. 64. + for work and labour 
1 and materials found, in building and repairing the houſe of the de- 
9 fendant in Oxford, who has paid the plaintiff 911. in part thereof, 
1 but has refuſed to pay the remainder; that the work has been 


fairly meaſured and valued, and there reſts due to the plaintiff 138/, 
and upwards; that in order to recover this debt, the plaintiff 


On the 21/t of January 1769. ſued out a common capias ad re- 
ſpondendum, againſt the defendant to anſwer the plaintiff de plactto 
guare Claulum fregit at Oxford, teſted the 28h of November I 768. 
the laſt day of laſt Michae/mas term, and returnable on th morrow 


of the Purification of the bleſſed \.ary the 3d of February 1709. 


That on the 24% of January 1769. a copy of the capias was 
ſerved upon the defendant, who entred his appearance with the 


filacer of Oxford on the 67h of Feb. 1709. 


That on the 34 of April, in the vacation after Hilary term laſt, 
the plaintiff's attorney delivered to the defendant's attorney a decla- 
ration intitled of that term in an action upon the caſe upon ſump- 
Jt, tor work done and materials found as above. 


On the 12th of April 169. the firſt day of Eaſter term, a rule 
to plead was given, and that 


On 


| 
| 
| 


408 


— 


Trinity Term 9 Geo. 3. 1709. 


Judgment of 
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Hard. 509. 


On the 14th of April, the third day of the ſame term, and mt 
before, application was made to this court by the attorney of the 


chancellor of the univerſity claiming this conuſance, and praying 


the ſame might be allowed, when the rule to ſhew cauſe before 
mentioned was made on the motion of ſerjeant Jephſon as above 
and on the 2d of June in the preſent term this matter was debated 
by Chun and Jef hon ſerjeants, on behalf of the univerſity, and by 
Nares ſerjeant for the plaintiff; and after time taken to conſider 
whether the claim of conuſance ſhould be allowed, the court on 
the 14% of June the laſt day of this term gave judgment againſt 
allowing thereof to the effect following, | 


Wilmot Lord Chief Juſtice, (after ſtating all the facts exaclly a5 
above,) ſaid to this effect: 


The queſtion is, whether this claim has been made in due fri 
and in due time; and we are all of opinion that it is defective in 
both. | | 


The courts of Meſiminſter-Hali have in all times been anxious to 
reſtrain and curb inferior juriſdictions, and to bring the ſubject to 
the common law courts here, for the obtaining of juſtice; I can 
eaſily diſcern very proper motives in the courts for ſuch their con- 
duct; there had been great power given from the crown to great 
men, which occaſioned much oppreſſion, and made people look up 
to the King, and deſirous to have juſtice in his courts, which is 
more tmpartially adminiſtred there, than in inferior juriſdictions; 
this is the reaſon that induced the ſuperior courts to take defendants 
out of inferior courts, and to lay down very ſtrict and ſevere rules 
to keep the plaintiff to the ſuperior juriſdiction, which he had 
elected and choſen, although the interior juriſdiction proceeded in 
the ſame manner according to the rules and maxims of the com- 
mon law; a fortiori to be more ſtrict to ſee that the claim be made 
in due form and time, when it is to fetch the party, and conuſance 
of the cauſe to an inferior juriſdiction that proceeds by a different 
law and mode of trial. 


This grant of conuſance of pleas to the univerſity would have 
been void without an act of parliament, for the crown cannot grant 
conuſance of pleas to proceed by any other manner . than by the 
rules of the common law, and therefore the far. of 13 Elz. was 
made to confirm this charter to the univerſity. 


Although I regard the civil law, yet I hold it as nothing in com- 
pariſon to the law of the land and a trial by a jury, therefore am 
inclined to keep a tight hand upon this claim, according to the rules 
laid down by our predeceſſors, 


None 


81 
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None whoſoever have greater regard for the univerſities than we 
a have; I may ſay we have filial piety towards them, they excel 
in all ſcience whatever, and ſhine with brighter luſtre than either 
the Reman, Grecian, Egyptian or Al:xandrian ſchools ; they are 
ſtars of the ſirſt magnitude, and although I ſee ſome ſpecks in them, 
yet I ſee more in others; and if there could be any partiality in this 
matter we ſhould / have been with them, but we are bound to 
determine by the ſtrict rules laid down by our predeceſſors. 


As to this claim, at firſt reading thereof it ſeemed to me to be 
imperfect, and not entred in due manner end form, it is drawn after 
the entry of the claim, in the caſe of Hayes v. Long C. B. J. rinity Ante 310. 
6 Gee. 3. and if the claim in that caſe had been allowed upon de- 
bate, I ſhould have been weighed down with the authority; but 
the only point in queſtion there was, whether the defendant Long 
was refdent in the univerſity; and whether the claim was made in 
due manner and form, or in duc time, was not at all debated by 
the counſe] or the court; Long was not reſident, and bat claim 


was diſallowed. 


The entry of the claim on the roll in the caſe of Kendrick v. 
Kynofton in Hilary 4 Geo. 3. B. R. was exactly like that in Hayes 
v. Long, (which ſeems to be drawn from it) I was in that court 
when a rule to ſhew cauſe was made why the claim of conuſance 
ſhould not be allowed; but nothing further was done, nor was the 
rule ever made abſolute; ſo that whether the claim in the caſe of 
Kendrick v. Kynaſton was duly made and entred or not, was never 


determined. 


I ſhall now conſider this claim, how it ſtands, and how and 
when it ought to have been made. 


The claim of conuſance in this caſe, is an intervention of a hird 
perſon demanding judicature in the cauſe, againſt the plaintiff who 
has choſen to commence his action Here, and it is telling this court 
they have no right to try the cauſe; and if the univerſity have a 
right to ſuch judicature and conuſance, they have a right to tell this 
court ſo; but yet the court and the crown are intereſted, becauſe 
the claim is made againſt the general juriſdiction of the King's ſu- 
perior court, and againſt the adminiſtration of juſtice therein, the 
fineſt garland in the crown; therefore the court, as judges between 
the crown and the univerſity, muſt look into the claim nicely, and 
ke whether it be made in due form and time according to the ſtrict 
rules laid down by our predeceſſors. 


This claim is a demand of ſomething quod ſibi debetur, the con- 
ſequence whereof is, that it mult be perfectly entred upon record, 
PART II. 5 M muſt 
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muſt ſtate every thing that is to take away the general juriſdigion 
of this court; it may be demurred to, or the facts therein alledoed 
may be controverted by pleading; the whole ought to be ſet forth 
with all the proceedings in the cauſe that have been here with great 
recifion ; in this caſe the claim was made after the declaration was 
delivered. 


The period and ſituation of the cauſe at the time when the claim 
was made is very material; a declaration had been delivered on the 
34 of April, a rule to plead given the 1274 of April, and the claim 
was made the 14th of April, fo that it was neceilary to ſet forth the 
declaration in the entry of the record of the claim, which is not 
done; there ought to be no diminution of any part of the proceed- 
ings in the cauſe, but the whole progreſs thereof till the inſtant of 
the making the claim ought to have been entred on the roll, ſo 
that the proceedings and declaration in this cauſe ought to have been 
entred on the roll; and then upon the ſame roll the entry goes on 
thus, vig. And the ſaid defendant by A. B. his attorney comes (but 
the defendant ſays no more, nor makes any defence) and hereupon 
comes George Henry Earl of Litchfield, chancellor of the fair uni- 
verſity of Oxford by C. D. his attorney to demand, claim, proſe- 
cute and defend his liberties and privileges thereof, that is to ſay, to 
have the conuſance of the plea aforeſaid (and ſo the whole claim i; 
entred in due form tothe end thereof, which concludes thus), and 

the aforeſaid chancellor demands his liberties and privileges afore- 
ſaid, according the form and effect of the letters patent aforeſaid, 
and the confirmation aforeſaid, in this plea between the parties 
aforeſaid here in the court of the Lord the King now depending to 


*Theſe words be allowed to him, * as heretofore bath been allowed. 
ſeem to be 


1 In the caſe of Mills and Traherne the claim was diſallowed, ſo 


cauſe to is is a that the roll wherein the entry was made was taken away and never 
N filed; but I have been favoured with a fight of a copy of that entry 
act of parlia- by Mr. Wilmet, who was concerned in that cauſe wherein the 
— proceedings in the cauſe are ſtated in the manner and form as [ 
have ſaid; in Ryley and As pliby v. Storey, Eaſter g Ann. Kill. 140. 
the proceedings are there ſtated as in / e/is and Traberne. In Cluf- 
man and Wiſh, Trinity 3 © 4 Geo. 2. Rl :56. C. B. the entry is 
the like as in Wells and Fraberne; fo allo in —— v. Fart, 
Mich, 1 Geo. 1. Ro 61;. all theſe caſes ſhew what is to be entred 


on the roll in making a claim of conulance. 


The proceedings in the cauſe ſo far as they have gone ought to 
be ſtated in the ſame roll with the claim, becauſe the court, if the 
claim be allowed, does not ſo abſolutely diſmils the cauſe that it can 
never be brought back again; but it is plain from many of the old 
entries that the parties have a day given them in the court of tie 

| | party 
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arty claiming conuſance, and if that inferior court ſhall not do 
them Fall and ſpecdy juſtice, they ſhall return again to the King's 
court for juſtice; after the entry of the allowance of the claim, the 
further entry upon the ſame roll runs thus, vis. Et ſuper hoc 
idem attornatus eorundem abbatis & conventus hie in curia Pro 
« fixit diem partibus prædictis coram ſeneſchallo iptorum abbatis & 
« conventus apud T. infra hundredum pradictum die lunæ proximo 
« poſt feſtum Pentecoſtes proximum ſuturum: Et difum ejt erdem 
« attornato predilorum abbatis & conventus qued patribus pradilis 
« pleng E celeris juſtitia inde exhibeatur, alioquin redeant, &c. 
Paſch. 17 Hen. 7. Hot. 33. Rift. Ent. 129. ſo it appears, that for 
good cauſe ſhewn to this court, the cauſe may be brought back again, 
and a re- ſummons may be awarded, and the parties may go on 
lere again from the period or ſituation the cauſe was ix at the time 
of the allowance of the claim; but in ſuch caſe if the ſtate of the 
proceedings at the time of the allowing the claim was not to be 
entred upon record, the plaintiff would be obliged to commence 
another action, and to declare again for the ſame cauſe, which 
would occaſion great delay and expence; but in theſe claims there 
muſt be no delay whatever; this thews the neceſſity of ſtating the 
declaration in the entry on the roll. 


* 


— 


It was objected at the bar on behalf of the univerſity, that the de- 
claration being of Hi/ary term, and delivered in the vacation a few 
days before Eaſter term, they could not take notice of the declara- 
tion, becauſe in that caſe the claim would have appeared to have 
been made after an imparlauce, which was never allowed, for an 
imparlance annihilates a claim, and therefore they were obliged to 
graft the claim upon the writ of capias quare clauſum fregit, and 
that they came to the court to make it in due time before the rule 
for pleading was out, vig. on the 3d day in the term. 


But in anſwer to this, we think, that under the preſent circum- 
ſtances of the cauſe, notwithſtanding this kind of imparlance, the 
claim might have been entred upon a roll of Hilary term, and an 
allowance thereof prayed upon the firſt day of Eaſter term, for the 
delivery of a declaration, (intitled of Hilary term,) in the vacation 
after Hilary term, is a mere tion, and the right way would have 
been to have ſet one fi&1on upon another, for the ſake of juſtice, 
and to have feigned that the claim was made in Hilary term as the 
plaintiff had feigned that the declaration was delivered in Hilary 
term, when in truth it was delivered after Hat term in time of va- 


cation. Fifon in the law js a great magician, who never makes 


uſe of his magic but for the ſake of julſice, for in ſickione juris 


ſemper eſt æguitas; ſo that we think the declaration and claim might 
have been entred on a roll of Hilary term. 


But 


r 
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But ſuppoſe the claim could not be entred as of Hilary term, and 
that after a ſpecial imparlance it might be made and entred of Fj; 
term iollow ing; in that caſe, it is as clear as the ſun, that you muſt 
have come the very iir day of the term to make the claim; and 
there is good reaſon for this, becauſe you come to ſtop a plaintiff 
who is proceeding to obtain juſtice in a ſuperior court at great ex- 


pence, 


It was ſaid for the univerſity, that as the firſt fexr days in the 
term by the rules of the court are allowed to the defendant for time 
to plead, that the claim being made on the 717d day of the term, 
was in due time; in anſwer to this we ſay the time to plead after 
an imparlance is ſtrictly on the firft day of the next term, being the 
dates datus, and that the four days allowed in that caſe for pleading 
are ex gratia, and by the practice of the court as to time for plead- 


--ing; but this rule does not at all apply to the time for claiming 


Ztonuſance. 


In this entry of the claim it is difficult to lay one's finger on any 
part of it without pointing out ſome objection thereto, the charter 
and the ſtatute (being a private act of parliament) ought to have 
been fully ſet forth; the court is not bound to look into every pri- 
vate charter and act of parliament, and here they are neither of 
them fully ſet out upon this record. The cafe of Caſtle v. Litcb- 


IN. Held, Hard. cog. ſeems to be almoſt the firſt claim of conuſance 
SIS) + Vallowed to the univerſity of Oxford; diligent ſearch has been made 


for the record thereof, but we are informed it cannot be found. 


The conuſance of pleas is granted by a& of parliament to the 
univerſity of Oxford, and therefore it does not ſeem to be neceſſaty 
to ſhew that this charter has ever, at any time before, been allowed 


by the King's writ, or by any of his ſuperior courts. 


The perſon who drew this entry of the claim has taken the cauſe 
up at the return of the writ, as if it had ſtood at that period at the 
time when the claim was made, and when the court was moved to 
allow it, viz. the 14th of April, a declaration as of Hilary term 
having been delivered before on the 3d of April; perhaps he ſaw 
the objection upon the imparlance, and remembered the caſe of 
Booth v. Graham B.R. —2 Geo. 2. Bernard 65. where Page 
J. obſerving that the claim was not entred on record, the counſel 


for the univerſity moved that it might be entred unc pro lui, 


which was refuſed by the court, and the claim was diſallowed, be- 
caule of /aches, 


But in the preſent caſe it is ſaid there is no laches, for that the 


declaration was not delivered until after Hilary term, and that the 
4 univerſity 
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univerſity entred and made the claim in due time; but we are of 
opinion they might have entred the claim as of Hilary term, and 
were obliged to come the very firſt day of Eafter term, and move 
the court to have it allowed; the 20 Hen. 4. 20. à. in a writ of 


Maintenance returnable quinden Martini, the mayor and burgeſſes of 


Briſto! claimed conuſance; and it was held by all the juſtices that 
they ought to have come upon the firſt day, and that their claim 
ſhould then have been entred, and becauſe they had not ſo done the 
claim was not allowed. 11 A. 4. 41. 6. S. P. 6 H. 7. 9.6. 10. 
8. P. 9 H. 7. 10.6. 12. 3. 8. P. 3 H. 6. 30. 6. S. P. Bro. Conu- 
ſance, pl. 19. Bro. Privilege, pl 7. S. P. and many other caſes in 
the books ſhew that conuſance of pleas muſt be demanded the fir/# 
day the party hath in court, even upon the return day of the writ, 


if the cauſe of action appears therein; if it doth not, then upon the 


firſt day given upon the declaration; in the preſent caſe it appears 
by affidavits that the defendant had notice of the cauſe of action 
before the return of the capias ad reſpondendum, ſo that the chan- 
cellor ought to have come and made the claim upon the return of 
the writ. Upon the whole we are all of opinion that here has been 
delay, and that the conuſance hath neither been claimed in due 
form, nor in due time; and therefore the ſame mult be diſallowed, 


Garrard widow, adminiſtratrix, &c. verſus Early. C. B. 


EBT upon a bond; after the rule to plead was out, ſerjeant 

Buriand moved that the defendant might have leave to plead 
two pleas ; 1ſt, Performance of the condition of the bond; 2dly, 
That no ſuch letters of adminiſtration as are ſet forth in the decla- 
ration were ever granted to the plaintiff. 


Upon ſhewing cauſe, it was objected by ſerjeant Nares for the 
plaintiff, that the defendant cannot plead the ſecond plea without 
craving oper of the letters of adminiſtration, and ſetting the ſame 
out in that plea; and he not having craved oyer thereof in time, is 
no too late to demand it, becauſe the rule to plead is out, and 
of that opinion was the court; and ſaid, where there is any va- 
riance between the letters of adminiſtration ſet forth in the decla- 
ration, and the letters, Cc. actually granted under the ſeal of the 
{piritual court, if the defendant will take advantage thereof he mult 
crave yer thereof before the rule to plead is out, mult ſet the fame 
out on record and demur for the variance, but that now he was too 
— 1 * rule to ſhew cauſe was diſcharged fer curiam, abſente 

ve J. 
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Between John Weller and Elizabeth his wife, John 
Mercer and Suſannah his wife, Thomas Fry and 
Elizabeth his wiſe, Benjamin Fry and Sarah his 
wife, Ann Cripps widow, William Okill the younger 
and Ann his wife, Plaintiffs; and Dorcas Baker 


ſpinſter, Defendant. C. B. 
Joinder in ac- Kent, //. HIS is action of treſpaſs upon the caſe, wherein the 


tion, 

2 ae veral grievances hereinafter firſtly, ſecondly and thirdly mentioned 
Wells all qoia, and alſo at the time of the making of the agreement and the act of 
and with their parliament hereinafter mentioned, and for a long time before, there 


POE were and till are certain ſprings or wells of medicinal water called 


gainſt the de» Tunbridge Wells within the manor of Ruſthall in the ſaid county of 
fendant for Kent, to which ſaid ſprings or wells divers perſons have during allthe 
g ae , . b 
buſineſs of a time aforeſaid reſorted, and ſtill do reſort, at proper ſeaſons of the 
ö —.— ear to drink the water thereof for the benefit of their health; and 
— =. ang Whereas before and at the time of the agreement hereinatter men- 
approved ac · tioned certain perſons called dippers uſed to attend at the ſaid ſprings 
—— ix or wells, and deliver the water thereof to ſuch perions as reſorted 
SS thereto to drink the waters thereof, and had and received from ſuch 
perſons ſo reſorting divers ſums of money for ſuch their attendance 
and employment as ſuch dippers; and whereas before and until the 
time of making the agreement hereinafter mentioned there ſubſilted 
detween Maurice Conyers, Eſq; then lord of the ſaid manor, and 
the ſeveral freehold tenants of the ſaid manor hereinatter mentioned 
divers diſputes and controverſies touching and concerning the ſaid 
ſprings or wells; and whereas before the ſeveral grievances herein- 
after firſtly, ſecondly and thirdly mentioned, and alſo before the ma- 
king of the act of parliament hereinafter mentioned, (to wit) on the 
21/t day of November in the year of our Lord 1739. at Speidhurſt in 
the ſaid county of Kent, the ſaid Maurice Conyers then being lord 
of the ſaid manor, and the right honourable William lord Aberga- 
venny, Sydney Stafford Smythe, Eſq; &c. &c. &c. then being free- 
hold tenants who then held lands and tenements of the ſaid manor, by 
certain articles of agreement then and there made between the ſaid 
Maurice Conyers of the one part, and the ſaid freehold tenants of the 
other part, and ſealed with their reſpective ſeals, the ſaid Maurice 
Conyers and the ſaid freehold tenants did determine and finally ad. 
juſt the ſaid diſputes and matters in difference between them, and 
amongſt others things in the ſaid articles contained, the ſaid Ma- 


rice Conyers, and the ſaid freehold tenants did in and by the _ 
I es 


laintiffs declare, that whereas at the time of the ſe. 


1 


$ 
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ticles agree, That no perſon ſhould be permitted to attend and follow 
the employment of a dipper of the ſaid medicinal waters but ſuch as 
eu be choſen by the homage at the courts baron to be held for the 
bid manor, and APPROVED by the lord of the ſaid manor, in which 
choice and APPROBATION tbe_wives, widows and daughters of free- 
bold tenants of the ſaid manor ſhould be preferred, and ſtould not 
exceed the number of twelve, as by the ſaid articles, amongſt other 
things, more fully appears ; and whereas afterwards and before the 
time of the grievances hereinafter firſtly, ſecondly, and thirdly men- 


tioned, by a certain act made in the parliament of our late ſovercign | 
lord King George the ſecond, at a ſeſſions thereof holden in the 


13th year of his reign at We/tminſter in the county of Middleſex, 
intitled, An act for confirming and eſtabliſhing certain articles of 
agreement made between Maurice Conyers, Eſq; lord of the manor 
of Ruſtall in the county of Kent, and the right honourable William 
lord Abergavenny, and other freehold tenants of the ſaid manor re- 
lating to certain buildings and incloſures made and erected in and 
upon part of the waſtes of the ſaid manor, and for making the ſaid 
agreement more effectual for the purpoſes thereby intended, it was 
and is amongſt other things enacted, that the ſaid articles of agree- 
ment ſo made and entred into by and between the ſaid Maurice Con- 


ers and the ſaid freebcld tenants of the ſaid manor, and in the ſaid. 


a& before ſet forth and recited, and every article, clauſe, covenant 
and agreement therein inſerted and contained ſhould be, and were 
by the ſaid act ratified, eſtabliſhed and confirmed, according to the 
tenor, purport and true meaning of the ſame, as by the ſaid act of 
parliament more fully appears ; and whereas before the time of the 
ſeveral grievances hereinafter firſtly, ſecondly and thirdly mentioned, 
(to wit) at a court baron of Sir George Kelly, Knt. then lord of the 
faid manor of Ruſtball, held at Speldburſt aforeſaid in and for the 
ſaid manor, on the 26th day of May in the year of our lord 1768. 
before Thomas Scoones, Gent. then ſteward of the courts of the ſaid 
manor, the faid Elizabeth Weller, Suſannah Mercer; Elizabeth Fry, Sa- 
rab Fry, Ann Cripps, and Ann Okill, were duly choſen by the homage 
of the ſaid court at the ſaid court to be ſuch d:ppers at the ſaid wells 
35 aforeſaid; and afterwards, to wit, on the ſame day and year afore- 
ſaid at Spe/dhurſt aforeſaid were approved of by the ſaid Sir George 
Kllry, then being lord of the ſaid manor as aforeſaid, and then and 
there took upon themſelves the ſaid employment of dippers at the ſaid 
wells, and by reaſon thereof, and of the ſaid agreement and the 
faid act, the ſaid E. W. S. M. E. F. S. F. A. C. and A. O. became 
and at the time of the ſeveral grievances hereinafter fc, ſecondly 
and7b:irdly mentioned were, and from thenceforth hitherto have been 
and till are dippers at the ſaid wells; yet the ſaid Dorcas Baker well 
knowing the premiſſes, but contriving and fraudulently intending 
to injure the ſaid plaintiffs whilſt the ſaid E. W. S. M. E. F. S. F. 


AC. and A. O. were ſuch dippers as aforeſaid, (to wit) on tbe firſt * 
0 


FN 
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of June in the year of our Lord 17658. and on divers other days and 
times between that day and the day of ſuing out the original writ 
of the ſaid plaintiffs, did uſe and exerciſe the employment of a dipper, 
at the ſaid wells, and did take and receive divers ſums of money for 
exerciſing ſuch employment from divers perſons, who during that 
time reſorted to the ſaid wells to drink the waters thereof, {he the 
ſaid Dorcas Baker not being a dipper auly chrſ2n by the homage at any 
court baron of the ſaid manor, and approved of by the lord of the 
ſaid manor, nor having any right to exerciſe ſuch employment 28 
* The buſ= aforeſaid, and by reaſon thereof the ſaid * plaintiffs loſt and were 
— me deprived of divers large ſums of money, which otherwiſe they 
OE would have received from the ſaid perſons fo reſorting to the aid 
-+ Dippers wells as aforeſaid; and the ſaid F E. V. S. M. E. F. S. F. A. . 


only. and A. O. were greatly injured in their employment of ſuch dippers 


Second count. as aforeſaid, (to wit) at Speldhurſt aforeſaid; and alſo wherezz 
whilſt the ſaid E. V. S. M. E. F. S. F. A. C. and A. O. were 
ſuch dippers ſo choſen and approved of as aforeſaid, (to wit) on 
the firſt of June in the year of our Lord 1768. and on divers 
other days and times between that day and the day of ſuing out 
the original writ of the ſaid plaintiffs, the ſaid Dzrcas Baker 
well knowing the premiſſes, and contriving and injuriouſly in- 
tending as aforeſaid, did uſe and exerciſe the employment of a drpper 
at the ſaid wells, ſhe the ſaid Dorcas Baker not being a dipper ul 
choſen by the homage at any court baron of the ſaid manor, and q- 
proved of by the lord of the ſaid manor, nor having any right to 
exerciſe ſuch employment of ſuch dipper as aforeſaid, by reaſon thereof 
the ſaid plarntrffs loſt and were deprived of divers large ſums of 
money which otherwiſe they would have received from divers per- 
ſons who during that time reſorted to the ſaid wells as aforeiaid, and 
the ſaid E. . S. M. E. F. S. F. A. C. and A. O. were greatly in- 
jured in their ſaid employment of dippers as aforeſaid, (to wit) at 

Third count. Speldburft aforeſaid ; and alſo whereas whillt the ſaid E. M. S. Il. 
E. F. S. F. A. C. and A. O. were ſuch dippers as aforeſaid (to wit) 
on the i day of June in the year of our Lord 1768. and on di- 
vers other days and times between that day and the day of ſuing out 
the original writ of the ſaid p/aintiffs, the ſaid Dorcas Baker well 
knowing the premiſſes, and contriving and injuriouſly intending s 
aforeſaid, did uſe and exerciſe the employment of a dipper at the {aid 
wells, ſhe the ſaid Dorcas Baker not being a dipper duly chrſen d. 
the homage at any court baron of the ſaid manor and approve! ui 
by the lord of the ſaid manor, nor having any right to exerciſe ſuch 

t Nota this employment of ſuch dipper as aforeſaid, and by reaſon thereof ths 

count ee. Cid + E. V. S. M. E. F. S. F. A. C. and A. O. were greatly is- 

ay the plain- * *. ; e | : h 7 

riffs the buſ- jured in their ſaid employment of dippers as aforeſaid, (to wit) at 

bands were Speldburſt aforeſaid; and allo whereas at the time of the ſeveral 

Fourth count. grievances hereinafter mentioned there were and for divers (to wit) 


fifty years now laſt paſt, there have been and ſtill are certain medi 
| cin. 
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cinal wills or ſprings of water called Tunbridge Melli at "prlaburſt 
within the manor of Ruſiball in the ſaid county of Kut; and 
whereas during all the time aforeſaid thete have been and ought to 
have been and ſtill are and ought to be certain women called 4 "PRers, 
not exceeding 12 in number, ch:{7 and to be chen by the homage 
at the courts baron of the ſaid manor, and approved and to be ap- 
proved by the lord of the ſaid manor for the time being to attend 
at the ſaid wells, and deliver the water thereof to fnck- perſons as 
during all the time aforeſaid have reſorted or do or ſhnall reſort tu the 
ſaid wells to drink the waters thercof, and during all the time afore- 
faid the ſaid women ſo chen and approved as aſoreſaid have re- 
ceived from ſuch perſons ſo reſorting as aforeſaid divers ſums of 
money for ſuch their attendance and em pliyment us ſuch dippers, to 
the comfortable ſupport of themſelves and their families; and 
whereas before the time of the ſeveral grievances hereinafter men- 
tioned (to wit) at a court baron of Sir George Kelly Knt. then lord 
of the ſaid manor of Ryfthall, held at She lab uri aforeſaid in and for 
the ſaid manor on the 267 day of May in the year of our Lord 
1769, before Thomas Scoones, Gent. then ſteward of the courts of 
the ſaid manor, the ſaid E. V. S. M. E. F. S. F A. C. and A. O. 
were duly cloſn by the homage of the ſaid court at the ſaid court to 
be ſuch dipprrs at the ſaid wells as aforeſaid, and afterwards (to wit) 
on the ſame day and year aforeſaid at Spe/dburft aforeſaid were ap- 
freved by the faid Sir George Kelly, then being lord of the ſaid 
manor as aforcſaid, and then and there took upon themſelves the 
faid emp/ryment of dippers at the ſaid wells, and by reaſon thereof 
the ſaid E . S. M. E. F. S. F. A. C. and A O. became and at 
the time of the ſeveral grievances hereinafter mentioned were and 
from thenceforth hitherto have been and itil] are arppers at the ſaid 
vells; yet the faid Dorcas Baker well knowing the premiſſes, but 
contriving and wrongfully intending to injure the ſaid “ plaratiffs * all the 


whillt the ſaid + E. VV. S. M. E. F. &. F. A. C. and A. O. were piu) d. 


bot + - 


fach ers as aforeſaid to wit) on the h day of June in the year 4,1 


of our Lord 17 8. and on divers other days and times between that + te diy - 


day and the day of ſuing out of the original writ of the ſaid plaintiffs . 
eid uſe and exerciſe the emplyment of a dipper at the ſuid welle, and 

die take and receive divers ſums of money for excrcifing ſuch en- 

#vment from divers perſons who ame? that time reſorted to the 

lad wells to drink the waters thereof, 2 the laid Dorcas Daher 

not being a dipper duly Laſen by the Hmage at any court baron of 

the ſaid manor, and afpreved ot by the lord of the ſaid manor, nor 

having ny right to exerciie bach empioyment as aſoreſaid, and b | 
rexfon theres xt the ſaid j| Y loit and were deprived of divers || Aire 
large ſums of money, v hich otherwiſe they w ould have received F. 
= the ſaid perſons ſo reſorting to the ſaid wells as aforeſaid, and 


ie ſaid } E. W. S. M. E. F. S. F. A. C. and A. O. were greatly + Threcip, 


in e in their ſaid emp/cymert of ſuch arppers as lait aforelaid (to only. 
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Fiſch count. wit) at Spelaburſt aforeſaid. And alſo whereas whilſt the ſaid E. . 
S. M. E. F. S. F. A. C. and A. O. were ſuch drppers as aforeſaid, 
(to wit) on the fit day of June in the year of our Lord 1768. 
and on divers other days and times between that day and the day of 
ſuing out the original writ of the ſaid p/aintiffs, the ſaid Dorces 
Baker well knowing the premiſſes, and contriving and injuriouſſy 
intending as aforeſaid, did uſe and exerciſe the employment of a dip. 
fer at the ſaid wells, ſhe the ſaid Dorcas Baker not being a difper 
duly cbeſen by the homage at any court baron of the ſaid manor and 
approved of by the lord of the ſaid manor, nor having any right to 
exerciſe ſuch employment of ſuch dipper as aforeſaid, and by reaſon 
thereof the ſaid plaintfs loſt and were deprived of divers large 
ſums of money, which otherwiſe they would have received from 
divers perſons who during that time reſorted to the ſaid wells as 
aforeſaid, and the ſaid E. W. S. M. E. F. S. F. A. C. and A 0. 
were greatly injured in their ſaid employment of dippers as aforeſaid 
Sixth-count, (to wit) at Spelaburſt aforeſaid; and alſo whereas whilſt the ſaid 
E. V. S. N. E. F. S. F. A. C. and A. O. were ſuch dipper: as 
aforeſaid, (to wit) on the „it day of June in the year of our Lord 
1768. and on divers other days and times between that day and the 
day of ſuing out the original writ of the ſaid plaintiffs, the ſaid 
Dorcas Baker well knowing the premiſles, and contriving and inju- 
riouſly intending as aforeſaid, did uſe and exerciſe the empicyment of 
a dipper at the ſaid wells, ſhe the ſaid Dorcas Baker not being a 
dipper duly cheſen by the homage at any court baron of the faid 
manor and approved of by the lord of the ſaid manor, nor having 
any right to exerciſe ſuch empſ;yment of ſuch dipper as aforeſaid, and 
by reaſon thereof the ſaid E.//. S. M. E F. S. F. A. C. and . 0. 
were greatly injured in their ſaid emplyyment of di pers as aforelaid, 
to wit, at Spelaburſt aforeſaid, whercupon the ſaid plaintiffs lay 
they are injured, and have ſuſtained damage to the value of 100-. 


and thereof they bring ſuit, &c. 


The defendant has pleaded the general iſſue, that ſhe is no! 
guilty of the premiſſes above laid to her charge, and thereupon 11: 
is joined, which is entred of Hilary term laſt, 


This cauſe was tried at Maidſtone the 6th day of March 17¹0. 
before Mr. Juſtice C/zve, when a verdict was found for the plain- 
tiffs upon the ſecond, third, fifth and ſixth counts in the declaration 
and five ſhilling damages, ſubject to the opinion of the court 
upon the following calc, which (ſtates 


The caſe | That the plaintiffs gave in evidence a private act of farliamut 
e paſſed in the 13 year of King Ges, the 2d. confirming certain ir 
ticles of agreement inſerted in the ſaid act in which are containe 


COUT ++ 
the two following clauſes, (v/z.) 3 
Fifthiy; 
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« Fifthly ; It is alſo further agreed between the ſaid parties, that 
the ſaid Maurice Conyers and his heirs and aſſigns, and the ſeveral 
« frechold tenants parties hereto, and their reſpective heirs and aſ- 
« ſigns, ſhall and will from time to time, and at all times for ever 
« hereafter, permit and ſuffer the ſaid medicinal ſprings or wells of 
« water called Tunbridge Wells, the place or ſhed near the ſaid 
« ſprings called Dippero- Hall, and the walks called Tunbridge 1eils 
« walks, and all ways, paſſages and open pieces of ground, part of 
« the ſaid premiſſes, or leading thereto, which are particularly ſet 
forth and diſtinguiſhed in the plan of the premiſſes hereto an- 
« nexed, to remain always open and free for the publick uſe and 
benefit of the nobility and gentry and other perſons reſorting to, 
« or frequenting Tunbridge Wells, in the manner the ſame now are, 
« or lately have been uſed, and that the ſaid Maurice Conyers, his 
« heirs and aſſigns, ſhall and will from time to time join and con- 
« cur in doing all ſuch acts and things as ſhall be neceſſary for the 
« preparing and keeping the ſame open and free, according to the 
true intent and meaning of this agreement. 


* Thirteenthly ; Allo it is hereby further agreed by and between 
* the parties hereto, that no perſon ſhall be permitted to attend 
% and follow the employment of a dipper of the ſaid medicinal 
waters but ſuch as ſhall be been by the homage at the court laren 
* to be held for the ſaid manor and approved by the [rd of the 
* manor; in which choice and approbation the wrver, di, and 
* daughters of freelold tenants of the ſaid manir ſpall be preferred, 
and ſhall not exceed the number of twelve.” 


t did not appear in evidence that the homage and lord had ever 
ated under the f.id act of parliament, or that there had ever been 
any d:ppers ch:jen by the homage, and approved by the rd from the 
tine the ſaid act paſſed until the 26 of May 1768. when, at a 
caurt baren then holden, the homage claſe and the r approved, 
Ce. prout the following entry upon the rolis of the {aid court, v. 


At a court baron of Sir Ccerge Kelly, Knt. lord of the manor 
* of Ruſthall, held at Speidburj# in and for the ſaid manor on the 
* 26th day of May in the year of our Lord 1765. before Tn, 
* Scomes, Gent. tteward ot the court of the ſaid manor,” 


* Alſo the homage aforeſaid do chooſe Elea Id eilir the wiſe 
* of Jobn Weller, A: Crips widow, Sarah Fry the wife of Ben- 
* Jam Fry, Suſannah Mercer the wife of Tcirz Mercer, Elizabeth, 
* Fry the wife of Thos Fry, Aun O%!! the wife of NMiliam Olil, 
Mary the wife of //*//:am Friend, and Dorcas Broker ſpinſter, to 
« attend and follow the employment of gippers of the medicinal 
«© waters 
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« waters within this manor, commonly called Tunhridge Welk, ſub. 
ect nevertheleſs to the approbatien of the lord of the faid manor. 


be hrd's apprebaticn: At this court Sir George Kelly, Knt 
* lord of this manor, approv's of all the perſons fo choſen by the 
&* homage for dippers as aforeſaid, Dorcas Baker only excepted, 


It did not appear in evidence that any notice was given previous 
to the holding of the ſaid court, of any intention to appoint dippers 
there, my | 


It appeared in evidence that Dorcas Baker the defendant was the 
daughter of a freehold tenant of the manor, and alſo a freehold 
tenant in her own right, but no evidence was given by the plaintiff 
that they or either of them were, or was reſpectively the wife, 
widow or daughter of a freehold tenant. | 


It appeared that the defendant Dorcas Baker had ated as a dipper 
during the laft ſummer, but there was no proof of her having re. 
ceived any gratuity, other than general evidence, that the employ. 
ment of a dipper is attended with profits which arite from the vo- 

luntary contributions of the company reſorting to Tunbridge Mell. 


This caſe was twice argued at the bar; the firſt time in Egſe- 
term laſt by ſerjeant FJ-phb/on for the plaintiffs and ſerſeant Nares for 
the defendant ; and the ſecond time in this term by ſerjeant Leigh 
for the plaintiffs and ſerjeant Forſter for the defendant ; after a few 
days time taken to conſider, judgment was given for the plaiatits 
fer totem curiam, to the following effect. 


Curia: There are two general queſtions in this caſe ; ½, Whe- 
ther the defendant Dorcas Bader the daughter of a frechold tenant of 
the manor, and cleſen by the homage to be a d:pper at the Hal, 
but not approved of by the lord of the manor, can juſtly follow or 
exerciſe the employment of a dipper ? 


2dly, Suppoſing ſhe cannot, whether the plaintiff's have a right to 


recover in this action. 


As to the firſt queſtion, we are all of opinion that the defendant 
cannot juſtly follow or excrciſe the employment of a ayfer ; the 
words of the agreement betw. cen the lord and his treehold tenants 
are, That no perſon ſhall be permitted to attend and follow the 
« employment of a dier of the medicinel waters, but ſuch 2 
% ſhall be In by the lomage at the court baron to be held for the 
manor and affreved by the lord, & c. which ære now the words of 
an act of parliament, and as clear and plain as words can poſſibi 
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be; none ſhall be dippers but ſuch perſons as ſhall be choſen by the 
homage and alſo approved of by the lord; Dorcas Baker, (it appears) 
was not approved of, but on the contrary was excepted againſt by 
the lord; therefore by the ele r words of the ſtatute, ſhe ſhall not 
be permitted to attend and follow the employment of a dipper. 


The intention of this ſtatute is alſo plain; before the making 
thereof, there was a great conteſt between the lord and his tenants 
touching their right of common, theſe wells, and other matters; 
the lord was much benefited by the great reſort of the nobility and 
gentry to drink the waters, and the tenants thought themſelves in- 
jured in their right of common, &c. at length the articles of agree- 
ment were made and executed, and being found to be for the mu- 
tual advantage of the lord and tenants were confirmed by parlia- 
ment and made firm and permanent; the benefit of theſe waters 
being thereby given freely to the public, it was neceſſary to eſtabliſh 
a rule, how, and in what manner, they ſhould be dealt out to the 
public; the tenants having loſt part of their common, thought they 
ought in conſideration thereof to have ſome benefit, therefore to 

revent ſtrife, confuſion and a kind of civil war amongſt the tenants, 
which muſt neceſſarily follow if every body who pleaſed was ſuf- 
fered to exerciſe the employment of a dipper, it was agreed that 
the homage ſhould chooſe and the lord ſhould approve, not more 
than twelve perſons to be dippers; ſo that, by this law, all diſſolute 
idle perſons are prevented, and no perſon ſhall come to be a dipper 
at the wells, but whom the lord pleaſes, who is the owner of the 
ſoil where they are; cujus eſt dare ejus eſt diſponere; it was a ve 
right meaſure, that every perſon ſhould be (as it were) ſtamped 
with the ſeal of both the lord and the homage, before ſhe ſhould 
be permitted to exerciſe this employment of difper; ſo that we 
have no doubt but the lord muſt approve. 


Another matter was mentioned at the bar as to this firſt que- 
ſtion, and that was, whether theſe words in the articles and the 
ſtatute, (viz.) ** In which choice and approbation the wives, widows 
* and daughters of freehold tenants of the manor ſhall be preferred,” 
are mandatory or directory; but this not being an action againſt 
the lord for refuſing to approve of Dercas Baker after ſhe was choſen 
by the homage, we need not determine this matter. There are 
many caſes where the words of a ſtatute ſeem to be mandatory, yet 
have been held to be only directory; and fo ò contra, where words 
which ſeem to be directory, have been held to be mandatory, the 
ſubject matter of a ſtatute mult explain the true meaning thereof. 
The words in the preſent caſe ſeem to be mandatory, and yet, on 
the other hand, if they be ab/#/:tely compulſary, it would take away 
the choice and approbation of any other perſons but the wives, widows 
and daughters of freehold tenauls; we give no opinion as to this 

PART II. 1 matter, 
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the greateſt part of them may be diſperſed all over Englund, ot 


matter, but think that if the homage do chooſe the wie, wilny or 
daughter cf a freebold tenant to be a difper, the lord ought to 45 
prove of ſuch perſon, unleſs he has ſome good exception againſt 
her; if Dorcas Baker could have an action againſt the lord for not 
approving of her after the homage had ch2/en her, ſhe could only 
recover damages, and not a ſpecific relief; but let her right of ation 
againſt the lord be what it will, it does not apply to our caſe; at 
preſent we are of opinion ſhe cannot juſtly follow or exerciſe the 
employment of a dipper, which brings us to the 


Second queſtion, which is, whether the plaintiffs have a right to 
rekbwer in this action? | 


Several objections were made by the counſel for the defendant; 
1ſt, It was ſaid, that there muſt be both an jury and a damage 


done to, and ſuſtained by the plaintifis, to ſupport an action upon 


the caſe; in anſwer to this, we ſay here is both an injury and 1 
damage; an igjury, by the defendant's diſturbing the dippers in the 
exerciſe of their right or empleyment, and a real damage in depriving 
them of ſome gratuity which they would otherwiſe have received, 
perhaps more than they might truly deſerve for their labour and 
pains; beſides an action upon the caſe will lie for a poſſibility of a 
damage and injury; as for perſuading A. not to come and ſell his 
wares at the market of B. the lord of the market may have this 


action. 


2dly, It was ſaid that this is not] ſuch an ice or employment for 
which an aſſiſe would lie, and therefore this action will not lie; 
in anſwer, we think this may be an employment for /ife determinable 
upon miſbehaviour; and if fo, it is a freehold, has a certain place 
where it is be exerciſed, and may be put in view to the recogni- 
tors; however we think it ſuch an znterft or employment that an ac- 
tion upon the caſe will lie againſt a ſtranger for a diſturbance therein, 


3dly, It was ſaid that no notice was given previous to the holding 
of the court baron on the 26th of May, of any intention to appoint 
dippers there, which ought to have been done; in anſwer to this it is 
ſtated in the declaration that the dippers were choſen and approved at 
that court baron; and Mr. Juſtice Che has reported that it was pro- 
ved at the trial, that the uſual notice of holding the court baron was 
given; it is the court of the freebolders who are the judges thereof; 
the frward is only their prothenotary, and nctice is never given of 
any particular buſineſs to be done at a court baron; if any body 5 
to give notice it muſt be done by the freebelders, for it is their 


court, and they are the ſuitors thereof, What? muſt the freeboidrs 


give notice to the freeholders ? it is nonſenſe to ſay ſo; and perhaps 


many 
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meny of them may be abroad in other countries. But here is the 
18 of parliament which gives them all notice; fo we are of Opinion 
that nctice of this particular butineſs to be done was not neceſſary to 
be given by, or to any body. 85 


40%. It was ſaid the plaintiffs cannot join in this action. But 


we think they mult join, for :ithough the dipers are ſcveraliy in- 


titled to receive for their own :2veral uſe ſuch volyntary gratuities as 
the nobility and gentry are pi-afed to_give them reſpectively, yet 
with regard to a ſtranger's diſturbing them in their employment, they 
are all jorntly concerned in point of intereſt; it is a fart as done to 
them all, like the caſe of the :wo mills in 2 Saznd 244348; 

whereof the two plaintiffs were ſeverally owners, and joined in ae- 
tion againſt the defendant for not grinding at one or either of their 
mills, which he was obliged to do by the cuttom of the manor ; 
the principal objection there was that the plaintiffs had joined in ove 
a@ion, where it appeared their intereſts were ſeveral; Holes C. J. 
and the whole court were of opinion that they might well join in 
action, for although their intereſts are ſeveral, yet the not grinding 
at either of their mills is one 2zntre joint damage to both the plain- 
tifs, for which they ſhall have their ij, action, or otherwiſe the 
damages would be twice recovered, if they ſhould bring their ſeveral 
actions. 1 Vent. 167, 168. S. C. 2 Lev. 27. S. C. this caſe is 


directly in point as to this objection, 


Ftbiy, It was objected that the plaintiffs ought to have alledged in 
their declaration that the pers were ready to dip at the wells; but 
they have alledged that they took upon themſelves the ſaid employ- 
ment of dippers at the wells, and that the defendant well knowing 


thereof diſturbed them, Sc. that is well enough. 


Lafily, It was objected that the huſband; and wives ought not to 
have j2ined in this action; in anſwer to this, it is very difficult to 
reconcile all the caſes in the books touching this matter of jo:nder 
in action; at preſent it is ſufficient for us to ſay that this action is not 
grounded on any contract expreſs or implied, but the huſbands are 
Joined to aſſert the right and intereſt of their wives, which has been 
diſturbed and injured by the defendant ; whatever be the nature of 
this rig/t, int:r-ſt or employment, it is her own, the huſband hath 
nothing at all to do with it, he only eius for conformity; it is a 
ſtronger caſe than an action by bare: and feme touching the wife's 
lands where they myſt join, 1 Hf. 21. or than the cafe of a debt 
due to the feme 45 f wherein they mult join. Meer 422. Baron 
poſſeſſed ot tithes in right of the ne, they mutt join in the ac- 
tion of debt upon the Hat. 2 Ed. 6. for not letting forth tithes, be- 


$a neat. 


g 


cauſe the ſeme is proprietor. Cro. El. 608, 613. So in the caſe at co. Cu 4:3. 


2 the 


bar the ſeme is the proprietor ; and if the mult 727 in a cafe where 419. 
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the huſband has an intereſt in her lands, a fortror ſhe muſt join in 
the preſent caſe ; they may join in treſpaſs de clauſo fracto and cut. 
ting their graſs, Cro. Elig. 96. and this ſame point was ruled in the 
caſe of Willy and bis wife v. Hawkſmore B. R. that they may icin in 
treſpaſs quare clauſum fregit of the wite's land. Wherever the wife 
is the meritorious cauſe ſhe may join in action; a very ſtrong caſe 
to this purpoſe is 2 Sid. 128. and ſo is Cro. Jac. 77. which was caſe 
by baron and feme upon an afſumpfit for curing a wound by the 
wife, and alledged in facto that ſhe cured it, reſolved ſhe was the 
cauſe of the action, and ſo the action brought in both their names 
was well enough, The caſe of Holmes and wife v. Wood (arguedin 
Mich term 3 Geo. 2. but not determined till Eaſter term following) 
was an action upon the caſe wherein the plaintiffs declared upon a 
quantum meruit for a cure done by the plaintiff's wife; and upon 
another count for medicines and plaiſters found and provided for 
the defendant; upon a general demurrer it was objected that the 
wife could not join, for that ſhe was not the ſole cauſe of the ac. 
tion becauſe the medicines and plaiſters were the husband's own pre. 
perty, and the damages could not be ſevered; and of that opinion 
was the court; but they ſaid that if the action had been brought 


Carth. S. P. for the /abcur of the wife only, ſhe might well have joined. 
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Abatement. 


| 


1 as to plea in abate- 


ment. Page 23 


An executrix ſues for a debt as execu- 


+ trix and in proprio jure, the writ 


Iſſue joined on a plea in abatement 
for a miſuomer in an action upon 
the caſe upon promiſes, and found 
' againſtthe defendant, the judgment 
ſhall be peremptory, and therefore 
the jury ought to aſſeſs the da- 
mages, 367. 6, 


Accoꝛd. 


/\n what caſe an accord and ſatis- 
faction fhall be pleaded to be by 


ſhall abate. 171 


deed. 86. 6. 


Action popular. 


Leave to compound denied in an ac- 


rings of leſs fineneſs than the far. 
directs, Page 79 
Leave to compound in a proſecution 


on the tat. againſt gaming. 130 


Action upon the caſe. 


It lies for ſuing one in an inferior 
court that hath not juriſdiction of 
the cauſe. 302. 6. 
The difference between treſpaſ and 
caſe; in treſpaſs plaintiff complains + 
of an immediate wrong; in caſe, 
of a wrong in conſequence of ano- 


ther act. 313.6, 
[44 It 


tion upon the ſtatute for ſelling gold 1 


A TABLE of the Principal Matters. 


It doth not lie for reducing a ſerjeant 
of the guards to a common ſoldier 
in Germany againſt the command- 
ing officer there, being out of the 
King's dominions. Page 314.6. 

It lies againſt an attorney for neglect- 
ing to charge a perſon in execution 
at his client's ſuit, according to a 
rule of court; although it ſeems it 
was rather want of judgment than 
negligence. 325. 6. 

For diverting a watercourſe; if one 
has antient pits in his lands which 
are repleniſhed by a rivulet, he may 
cleanſe them, but cannot change or 
enlarge them. 174 

If the condemnation of goods for not 
entring and paying duty by ſub- 
commiſſioners be reverſed by the 
commiſſioners of appeal, an action 
for a malicious proſecution does 
not lie. 232 

It lies againſt a ſurgeon and an apo- 
thecary upon a joint undertaking, 


bw 


Adminiftrato? 


The huſband's right of adminiſtration 


to his wife is tranſmiſſible to his 
repreſentative, and ſhall not go to 
her's. Page 168 


If the huſband does not reduce the 


wife's right into poſſeſſion and ſhe 
ſurvives, and then dies, her repre- 
ſentative thall have it. 169 


See Executoꝛ 4. 


Aomiralty. 


Its juriſdiction in regard to part own. 


ers of ſhips in port. 101 
See Pꝛohibition 264. 


* 
Advowſon. 


The origin of lay patronages, 183. . 


for unſkilfully dithiniſhing the cal- | See Quate impevit 150. 6. 174, 6, 


lous of the bone of the plaintiff's 
leg after it was ſet. 359.0. 
It lies for holding one to bail in an in- 
ferior court, when no more than 
zos. was owing, 376. 6. 
It lies againſt a gaoler for an eſcape 
upon meſre proc ſe, though the pri- 
ſoner returns to priſon on the ſame 


day and plaintiff proceeds againſt 


FT 
Affi davit. 


What is an improper affidavit to hold 


a perſon to bail. 121, 124.6. 


There muſt be a poſitive affidavit of 


the cauſe of action to hold the de- 
fendant to ſpecial bail. 279, 231 


im. 294. %. Affidavit that the defendant is indebted 


addition. 


Information in nature of a quo war- 
ranto, the defendant pleads he is a 
Gentleman and notan Eſquire; this 
is bad, becauſe this kind of pro- 
ceeding is not within the ſtatute of 


additions, 244 
A barriſter. is. an eſquire by his office 
or profeſſion. 244 | 


to the plaintiff in 103/. for goods 
which the defendant converted to 
his own uſe, is ſufficient to hold a 
cuſtom-houſe officer to bail in tro- 
ver, and no affidavit can be received 
to explain or contradict the plain- 
tiff's affidavit to hold to bail. 435 


A ffidavit of ſervice of a rule with an 


allocatur of coſts and a demand 
made thereof on or about ſuch a day, 
is not ſufficient, for it might be on 


a Sunday. = ö. 
After 
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after an affidavit hath been read and 
gled it cannot be taken off the file. 
Page 371. b. 


Agreement. 
See Frauds, &c. 118. 


AF 
Ambaſladors. 


A chaplain to an ambaſſador who does 
no duty in his houſe ſhall not be 
protected. 20 

The interpreter to the Bey of Tripol:'s 
ambaſſador refuſed protection 78 


Amendinent. 


{Declaration amended after a plea. 7 


ln treſpaſs againſt ſeyeral, for ſeveral 
damages, judgment may be de me- 
lioribus, and remit the reſt, or it 
will be error and not amendable. 
30 


Poſea amended by the Judges notes. 


The vouchee in a recovery died before 


4 the return of the ſummons ad war- 


rantizandum, and it was moved to 
amend the recovery from ad quem 
diem to ante quem diem, the vouchee 
appeared but refuſed, becauſe the 
vouchee cannot appear before the 
return of the writ of ſummons. 35 
In a judgment by confeilion upon a 


+ warrant of attorney the defendant's 


name 1s not amendable. 61 
The title of a declaration made ac- 


+ cording to the truth of the fact as 


to the time of the delivery thereof. 

78 

An action for a falſe return of a mem- 

ber to ſerve in parliament upon the 

fat. 7 & 8 WV. 3. for double da- 

mages is remedial, although it is 
2 


founded on a law that is penal, fo 
within the ſtatutes of jcofails. Page 
125 

The court will give leave to amend a 


which it was delivered. I4 


amended. 163 
Moved to amend a declaration by 


changing the venue after a plea 
pleaded, 173 


The title of a declaration amended. + 


242 


declaration after the next term in © 


An information for killing a hare was , 


t 


A declaration in an action gui tam , 


amended. 256 
An -amendment by adding continu- 
ances cannot be made in a record 
tranſcribed in error, without ſome 
record to amend by, but the court 
will grant a certiorari and ſend for 
the continuances, 303 
If by any intendment a judgment af- 
ter a verdict can be helped, the court 
will do it. I 


A replication amended by making it , 


molliter manus impoſuit inſtead of de 
injuria ſua propria. 76 

A common recovery amended in the 
return of the writ of ſe;//n. 2. b. 
A declaration in quare impedit was 
amended after the defendant had 
craved cyer of the writ and pleaded 

a variance between the writ and 
count. 118. 5. 
After a verdict for the plaintiff the 
court refuſed to amend the declara- 
tion, by ſtriking out the word lent, 
and inſerting the word aid inſtead 
thereof. 147.6. 


Amerciament. 


Debt upon an amerciament in a court 


leet, — be rt etl — 
4 D NN * 


An 
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An amerciament of a freeholder muſt | 
be affeered by. freeholders of the 
manor, or debt will not lie for it. 

Page 20. b. 


Annuitp. 


In debt for an annuity granted by de- 
fendant to plaintiff for life, if the 
ſame be perſonally demanded, the 
demand is not traverſable. 221.6. 


X - 
Appearance. 


A wife may appear without her huſ- 
band. 204 
A man may appear before the return 
of a capias ad reſpondendum. 39 
Appearance in perſon and by attorney, 
their difference. 43 


See Ball 120. 67. 5. 


Apprentice. 


A man may exerciſe as many trades as 
he has worked at ſeven years, or 
has ſerved as an apprentice ſeven 
years. 168.5. 


See Settlement 96, 158, 184. 
Stamp-duty 129, 
40. 6. 


a 
Condition of arbitration-bond, that if 
G. F. ſhall perform ſuch award as 
ſhail be made between the plaintiff 
and F. F. &c. and awarded that 
G. F the defendant ſhould pay the 
plaintiff 298. gs. gd. and give 
releaſes. | 28 
An award helped after a verdict. 10.5%. 
An award may be good in part, tho' 
bad in part. | 267.6, 
The ſame point determined. 293.6. | 


„ 


1 


JInditment |- 


* 
Arkeſt. 
A member of parliament is privilegeg 


from arreſts in all caſes except trea- 

ſon, felony and breach of the peace. 

Page 1 59.6, 

Sce Pꝛivilege 78. Ambaſſadoz, Sol. 
Dier 216, 


Arreſt of Judgment, 
See Demurrer 192. 


FX 
Aſſets. 
ſets marſhalled ſo as to let in a le- 
gacy charged upon the real and 
A perſonal eſtate, to which a condi- 
tion to marry with conſent was an- 
nexed. 132 
A reverſion after a term of 500 years 
is immediate affets in the hands of 
the heir by deſcent. 49. b. 


Aſſumpſit. 


A ſumpſit lies for a bond pledged. 11; 
See Averment 88. Pleas, &c, 2:8, 
6.95.6. 115, 141, 314. 


7 
Attachment. 


An attachment of privilege is in m 
ture of an original. £7" 
Attachment refuſed againſt one who 
threatened the proſecutor in an in- 
dictment with danger of being 


hanged, but granted againſt ano- 


ther. 75 
Attafnt. See Inquizy of Damages 

376. 6. a2 
Atto2ne)- 


Ca 
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attckney. 


An attorney was fined 53 01. for ta- 
king 2001. of a perſon charged 
with forgery to let him out of cuſ- 
tody of the tipſtaff. Page 22 

It is a motion of courſe to diſcharge 


| 
Vall. 

8 bail is required upon 

the reverſal of an outlawry Page; 


Upon what bonds bail ſhall be put 7», 
in error. 19 


21 a:torney upon common bail. 298 Special bail required in trover. 23 


An attorney of the Common Pleas ar- 
refed by a /artitat mult plead his 
writ of privilege. 306 

If an attorney of this court do any 
thing wrong (quatenus attorney) in 
an inferior court, this court will 
oblige him to anſwer the com- 


plaint, 382.6, 


Qvuerinent. 


Promiſe for promiſe is a good con- 
ſideration in an af/umpft without 
an averment of the plaintiff's per- 
formance of his promiſe. 88 

In debt upon a bond for the payment 
of a ſum of money; an averment 
that the bond was made upon a 
wicked and corrupt agreement not 
appearing in the bond itfelf, ad- 
judged tobe admiſſible and good in 
pleading. 341.6. 347. 6. 


Bail ſor publiſhing a blaſphemous libel 
ſhall be both for appearance and 
good behaviour, 29 
Special bail ſhall not be required in 
debt upon a judgment in treſpaſs 
though above 10/. damages. 120 
Bail in error on a judgment in debt 
on a bond, were each bound in the 
ſum recovered, it being a penalty 
and double the ſum due. 213 
If a plaintiff accepts of an aſſignment 
of the bail-bond he cann«t call 
upon the ſheriff to retarn the writ. 
22 
Although the ſheriff takes abell-bood 
upon the fat. Ten. 6. yet that is at 
his own peril, and the plaintiff ſhall 
not be concluded thereby. 262 
Practice in regard to proceedings a- 
gainſt bail. 2'9 
Bail mutt render the principal the 
guarto die of the return of the ſe- 
cond ſcire facias ſedente curi*, or 


See Pleas, &c. 66, b. 228. b.113. 6. | 
: | 

7 
Audita Querela. | 


In a ſcire facias on a judgment the 
defendant has areleaſe and omits to 
plead it, he ſhall not have an au- 
dita qucrela. 98 


Juthoritp. 
See Power. 


Award. See Arbitration. 


they come too Jate to a Judge's 
chambers after the court is riſen. 
270 

Plaintiff declares in the city court in 
debt on a conceſſit ſolvere, the cauſe 
is removed by babeas corpus, and he 
declares above in caſe, yet he ſhall 
not loſe his bail, for it is the ſame 
cauſe of action. 277 

A perſon committed for a contempt of 
the houſe of commons cannot be 
bailed by the King's Pench. 299 
One acquitted upon an indictment of 
perjury, the bail ſhall be diſchar- 
ged though the acquittal be not 
entred upon record, 315 
5 R Bail 
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the bail piece at any time. Page 
Exception may be taken to the bail 
although they be the ſame perſons 
who were bound to the ſheriff. 6. 6. 
The defendant was arreſted for money 
won at play, and diſcharged upon 
entring a common appearance. 67.6, 
A bail-bond taken in a penal fum, 
more than double the debt ſworn 
to, is good, unleſs there be circum- 
ſtances of oppreſſion. 69. 6. 
A member of parliament committed 
to the Tower by a ſecretaty of ſtate 
for writing a libel, was diſcharged 
out of priſon without bail. 151. . 
Upon a parol promiſe to ſave bail 
harmleſs the court will not inter- 
fere in a ſummary way. 371. . 
A defendant was held to bail a ſecond 
time for the ſame cauſe of action 
after the plaintiff had diſcontinued 
the firſt writ, by reaſon of a miſ- 


take. 381.6. 


The court refuſed to give time to per- 


fect bail in error, becauſe no real 
error could be ſuggeſted, ſo they 
thought error was only brought for 


delay. 144.0. 


See Atidavit. 
VBailment. 


A market overt cannot be for pawn- 
ing, and the court cannot take no- 
tice of the cuſtom of London un- 


leſs it be found. 8 
Upon a naked bail nent the bailee has 


no property in the goods general, 
or ſpecial. 


Bankrupt. 


Bankrupt getting his certificate after 
judgment ſhall be diſcharged on 
motion. 41 

2 | 


— — 


Bail in error who refuſes to juſtify Tenant in tail mortgages for years, 
may have his name ruck out of 


becomes a bankrupt, and dies with. 
out ſuffering a common recover 
the aſſignees ſhall have the eſtate 
clear of the mortgage by the 4 
21 Tac. bo . 19. /. TY. Paze 276, 
But if he had ſuffered a recovery 2 
would have let in the mortgage and 
other incumbrances. 27 


After the interlocutory judgment, nl 


the award of a writ of 1nquiry, the 
plaintiff becomes bankrupt, and af. 
terwards 1a his own name the writ 
is executed, and good without 
ſuing out a ſcire facias in the 
names of the aflignees, 358.5, 
One who buys a coal mine, work: it 
+ and ſells the coals, is not a trader 
within the ſtatutes of bankrupt, 

: : 169.6, 
Treipaſslies againſt the aſſignees under 
a commiſſion ſued out againſt 2 
victualler or any other perſon not 

+ liable to be a bankrupt, and the ac- 
tion lies before the commiſſon be 
ſu perſeded, the whole having been 
done coram non judice, 392, b, 
An indorſee of a promiſſory note may 
be a petitioning creditor, though 
the drawer became bankrupt atter 
the payee made the indorlement, 
135. b. 

See Scire facies and Hunal 


debts. 


Laron and Feme. 


Baron and jeme both taken in execu- 
tion in an action for the alluit of 
the ſeme. 149 

If a bill in Chancery be preferred 1 
gainſt baron and feme, and (he alone 

A be attached by proceſs of contemph, 

and afterwards enter her appearance 

and pray time to anſwer without 


her baron, this is regular, 204 
The 


2 
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The me may be admitted to prove 
the fact of adultery committed by 
herſelf, but not to prove that the 
baron had no acceſs. Page 340 


A note drawn by A. payable to B. or 
order for value received, H. pays it 
away to C. afterwards B. takes it 
up and pays C. the value, afterwards 


note within the flat. 3 & 4 Anl. 


A cuſtom for a feme covert to ſur— 
render copyhold land without the 
aſſent of the baron is void. 1. 6. 

A judgment confeſſed to a e covert 
is void, and fo is her bond. 4. b. 

Two actions by a man and his wife, 
viz, one againſt a man and his wife, 
and the other againſt the man 
only, cannot be conſolidated 227.6. 

Baron and feme are outlawed in debt 
on a bond given by the feme dum 
fila, and goods ſworn to be her ſe- 
arate goods, taken in execution; 
the law adjudges them to be the 
goods of the baron; and if ſhe has 
any equitable right, ſhe mult ſeek 
relief in a court of equity. 127. 6. 


See J olndez in 5:ttto)n. 


Bills ef exchange aud pꝛomſgezy 
notes. 


A conditional acceptance of a bill of 


exchange is good, and fo is a faro! 
acceptance. CO. 
A creditor accepts a note or draught 
of his debtor upon a third perſon 
to be paid a ſum of money for value 
received; if he holds it an unrea- 
ſonable time before he demands the 
money, and the perſon upon whom 
it is drawn becomes inſolvent, it is 
the creditor's loſs, though this 
draught be neither a bill of ex- 
change nor negotiable. 363. 6. 
An action upon a bill of exchange lies 
for the drawer againſt the drawee 
after he has accepted it. 185 
What ſhall be deemed a negotiable 


| 


cap. g. 202 


B. pays it to ©. a ſecond time, then 
B. fails, and C. brings an action a- 
gainſt the drawer, and the jury find 
for the defendant becauſe the note 
was once taken up and paid; but 
the court granted a new trial. 
Page 40 

If the drawer of a note be ſued by the 
indorſee, and the bail for the draw- 
er pay the debt and coſts, this ab- 
ſolutely diſcharges the indorſor, as 
much as if the drawer himſelf had 
paid off the note. 46 
The indorſee muſt endeavour to re- 


fore he can reſort to the indorſor. 

47 
If the indorſee receives part of the 
money upon a note, of the drawer, 
the indorſor is diſcharged. 48 
In an action by the indorſce of a bill 
of exchange againſt the drawer; 
although the indorſor paid off part 
of the money to the indorſee, yet 
he may recover the whole ſum in 
the bill agaiuſt the drawer. 202.6. 


Blil in Chdartery. 


Bill by a fon who is remainder- man 
in tail againſt his father who is te- 


nant for life, to have the title deeds 
depoſited in court for ſafe cuſtody ; 
and alſo againſt truſtees to oblige 
them to make ſuch ſettlement as is 
directed by the plaintiff's grand- 
father's will; it appearing in the 
cauſe that the plaintiff has cove- 
nanted to grant annuities out of 
ſuch lands as ſhall come to him af- 
ter his father's death, theſe annui- 
tan ts muſt be made parties. 179 


Bill 


ceive the money of the drawer be- 


i 
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Bill to ſet aſide a contract with two 
ſailors for the ſale of their prize- 
money upon the foot of impoſition 
and publick inconvenience, and de- 
creed accordingly. Page 229 


Bonds. See Condition. 


By-laws. 


A cuſtom to exclude foreigners in a 
corporation, and a by-law made to 
ſupport it are good. 233 


Capiag. See (Urits. 


Carrier. 


A N hoyman who undertakes to 
| carry goods mult deliver them 


ſafe at all events, except damaged 
by the act of God, or by the King's 
ENEMIES, | 281 


Certidzarl. 


Rule for a certiorari to remove an 
order of baſtardy diſcharged be- 
cauſe it was not applied for in fix 
months, | 35. 


Certificate. 


A judge of Ni/ prius cannot certify 
for coſts out of court. 21. 6. 


Chatkery, / 


If the plaintiff in Chancery replies to 
a plea in bar he admits 1t to be good 


in point of law, N 82 


/ 


The court of Chancery wil] direct 4 
conveyance agreeable to the te 
tor's intention, and depart * 
the words of a will in caſe of a trult 
executory. Page 238 

dee Tithes. * 


X, 
Coinmitmens. 


It is not neceſſary to ſet forth in the 
warrant) the evidence or informa. 
tion upon which the warrant 0 
commitment was made, but the ſpe- 
cies of the crime muſt appear upon 
the warrant. I 58.6, 


Comman. 


Many good caſes cited touching the 
owner of the foil, and perſons ha- 
ing right of common thereon. c1_ : 

There is no ſuch thing as comin; 
without /int as belonging to land, 
it can only be for cattle /evant and 
couchant thereon. 274.6; 


See Cuſtom Nuſance. 


Common Recovery. See Recovery, 


Condition. 


Condition of a bond not to marry any 
other but the plaintiff, and to pay 
12091. in caſe ſhe did fo, or retu- 
ſed to marry the plaintiff within a 
month after her father's death; (he 
married another man, her father 
being alive, the bond ſeems to be 
forfeited and the money payable. 9 

Condition to pay by inſtalments, the 
bond is in force upon the firlt de- 


fault. $9 
What are words of condition. 1 
1 
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An obligor bigds himſelf to leave his 
8 2061. 1 =_ 
en and, gives the eldeſt an eſtate 

5 land. 1 tte iber three 500. 

a piece, this as not a performance of 
the condition. Page 280 
Conditions of bonds are to be con- 
| ſtrued liberally in favour of obli- 


gors. 61 
Condition precedent and „ 
13 


A bond to a lady with a condition to 
/ Pay her an annuity in conſideration 
of paſt cohabitation, is good in law, 
conſcience and honour, 339.6. 


F ad 
Conſent. 


Proceedings by conſent after the plain- 
tiff's death, and the judgment to be 
entred as in his life-time, 124 


Conſideration. 


What act of a parent ſhall be a good 
conſideration to ſupport a limitation 
in a marriage ſettlement by way of 
remainder to the younger brothers 
of the intended huſband who is the 
eldeſt ſon of that parent, 350.56. 


Conſpiracy. 


There is adifference between an action 


of conſpiracy againſt two perſons, 
and an action upon the caſe found- 
ed upon a wrong done by two per- 
ſons: in the firſt, if one be found 
not guilty the judgment muſt be 


arreſted ; but not ſo, if one be found 


not guilty in the latter. 210 


— 


* 
Contempt. 


An attachment of contempt may iſſue 
againſt a biſhop, or other peer: but 
for not returning a /-7: facias de 
bonts Ecclefiaſticis, it is proper to 
move againſt the chancellor, com- 
miſlary, or official. Page 332 

One committed for a contempt of the 
houſe of commons cannot be bailed 
by the king's bench, 299 


* 
Continuance. 


In error the court will grant a certi- 
orart and ſend for the continuances. 


30 

Continuances omitted in the iſſue book: 
delivered, may be entred at any 
time. 203. 6. 


4 
Conuſance of Pleac. 


Clzim of conuſance refuſed to the uni- 
verſity of Oxford, the party (tho' a 
member) not being reſident at Ox- 

ford. 311. 6. 

Refuſed to the univerſity of Oxford, 
becauſeneither claimedin dueform, 
or in due time, 406.5. 


Cony-Burrows. 


Commoners cannot lawfully dig up 
cony-burrows in the common, 
Sls b. 


Copyhold. 


A cuſtom to bar intails of copyhold 
by tecovery or ſurrender is good. 


27 


58 In 
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In the caſe of a deviſe to a daughter, 


of a copyhold, a court of equity 
will ſupply the want of a ſurrender 
to the uſe of the will, but not in 
the caſe of a like deviſe to a grand- 
child. Page 161 
A cuſtom for a feme covert to ſurrender 
her copyhold without the aſſent of 
the baron is void. I. 6. 
Copyhold lands ſurrendered to the rule 
of a will to fix perſons in truſt ; one 
of them offers himſelf to be admit- 
ted, the lord refuſes to admit him, 
unleſs he will pay the whole fine 
for himſelf and the other five de- 
viſees in truſt; the lord cannot ſeize 
quouſque, &c. 162. 6. 
A lord of a manor grants copyhold 
lands to his wife immediately, the 
grant is void. 254. 6. 
Copyhold land muſt be pleaded to have 
been demiſed by the lord time out 
of mind by copy of court roll, or 
it ſhall not be adjudged to be copy- 
hold. 125.6. 


See Fozfeiture I3.6. 


Cozpozations. 


A bond to doctor Craven (maſter) fel- 
lows and ſcholars of Suſſex Sidney 
College, ſolvendum to the maſter, 
fellows and ſcholars, Fc. is a bond 
in their corporate capacity, 184 

Where there is a cuſſom in a corporati- 
on to exclude foreigners from ex- 
exerciſing a trade, and a He-lau (to 
ſupport that cuſtom) gives a penalty 
to any perſons except the corpora- 
tion, it is bad. 260. 6, 


See By-laws, See Dcath of * 
184 


»» sn 3 


Coſts. 


There ſhall be no more coſts than 
damages where the judge certifies 
upon the fat. 43 Eliz. c. 6. Page 

Infant leſſor in gjefment muſt — 
ſome perſon to be ſecurity for coits, 

The defendant removes an inf 
mation from the ſeſſions, and ha; 
a verdict, he ſhall have his coſts on 
the 18 Elis.c. p. 129 

Where a defendant who removes in 
indictment into B. R. by certiorari 
and is convicted, yet he ſhall not pay 
coſts on the fat. 5 & G W. &. 
c. 11, to the proſecutors, 139 

Coſts for the defendant for want of: 
replication on an information for 
killing game. 177 

Coſts ſhall follow the verdict upon a 
trial by conſent, or upon a feigned 

iſſue. 261 

An agent's bill of coſts is never refer 
to be taxed. 266 

A foreigner is not obliged to give ſe- 
curity for coſts, 266 

Cofts were given by ſtatutes. 416 

Coſts for the future are to be allowed 
when a cauſe goes off and remains 
uatried for want of jurors, although 
the practice was formerly otherwile 
in the common pleas. 300. 

Upon a feigned iſſue the coſts mul 
follow the verdict, and the court has 
no diſcretionary power to give ct 
not to give colts. 37% 

If any one iſſue be found for th: 


plaintiff he muſt have his colls 
241 


The leſſor of the plaintiff in gedmer 


dies before the aſſizes, and the plain. 


tiff becomes nonſuited by the de- 
fendang) 
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fendant's not confeſſing leaſe, entry 
and outer, the executor of the plain- 
tif's leſſor ſhall not have any coſts, 
Page 7. bs 

A judge of Ni prius cannot certify 
for coſts out of the court of N 
rius. 21.6. 

A ſeizure for an Heriot cuſlom is not 
within the Hat. 11 Geo. 2. c. 19. 
in reſpe& to double coſts, 28. 5. 
Not guilty, and not guilty within 6 
years pleaded, iſſue to the country 
joined upon the firſt, and a demur- 
rer to the laſt plea; verdict for the 
plaintiff and 504. damages; and 
judgment for the defendant on the 
demurrer; the plaintiff muſt have 
no damages, nor mult coſts be paid 
on either ſide. 85.6. 
The plaintiff ſhall have coſts in an 
action againſt the hundred upon the 
riot act, 1 Geo. 1. cap. 5. for de- 
moliſhing houſes, &c. 91. 6. 
Coſts not allowed to the plaintiff de in- 
cremento where defendant pleads a 
tender of 10s. 64. which is found 
againſt him, if the judge certifies 
upon the fat. 43 Eliz. that the 
damages are under 406. 258.6. 
See Came. 70. b. 


Covenant. 


Covenant for non-payment of rent 
was referred to the maſter as to the 
rent, and on payment thereof pro- 
ceſs to ſtay as tot hat, but there being 
another breach for not repairing, 


the plaintiff might proceed for fat. 
75 
See Pleag, &c. 376. 6. 130. 6. 143. 6. 


5 Court. 
Court of the county of Midiliſex. 


An action lies for ſuing one in an in- 
ferior court that hath not juriſdiction 
of the ſuit. Page 302. 6. 

See Jurildiſtion. 16. 5. 68.6. 193. 


Cuſtem. 


A.cuſtom which is uncertain, unreaſon- 
able, and ſavours of arbitrary power, 
and tends to make a lord of a ma- 
nor judge in his on cauſe, is void. 


| 63 
A cuſtom to exclude foreigners in a 
corporation is good, 23 


Cuſtom of the manor of St. Giles's in 
the Fields Blcomſbury, as to the aſ- 
ſize of bread. 248 

A cuſtom for one commoner to encloſe 
againſt another is good. 

A cuſtom in a parith for every pariſhi- 
oner to bury his dead relations as 
near as poſſible to his anceſtors is 
bad. 28. 6. 

The cuſtom of a foreft muſt be pleaded 
ſpecially, or the court cannot take 
notice of it. yea 

See London; Copylold. 27. & 1. 5. 


Damages. 
W HERE, in treſpaſs there are 


ſeveral damages judgment may 
be de melioribus damnis. 30 
The court in their diſcretion may in- 
creaſe the damages in mayhem. 5. 
In debt for a penalty in articles of 
agreement, the jury ought to aſſeſs 
damages upon the breach afligned 
according to the fat. of & g M. z. 
c. 10, and ſhall not find the debt, 
if they do, a ventre facias de novo 
ſhall iſſue. 377. 6. 
See Abatement. 367.6. 


63. 6. 


Days, 


| 
| 
| 
| 
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A 
Days, Dates and Times. 


In aſſault and batery, proof that the 


aſſault was on aſday after the com- 
4 (ot mencement of] the ſuit may be 


helped. Page 171 
Habendum from the day of the _ 
17 


From the date and from the day of the 
date, the difference. 105. 6. 


See Affi davit 227. 6. Requeſt. 


- Death of Parties. 


A corporation never dies. 184 
The plaintiff dies after a verdict and 
before the day in bank, tho the 
entry of the judgment be right, 
yet a ſcire facias muſt be ſued out 
before an execution iſſue. 302 
Warrant of attorney to confeſs a judg- 
1 ment to two, one dies before the 


ſurvivor to enter it up. 312 
Defendant dies before the time given 

to plead expired, judgment ſigned 

afterwards is irregular, 31 


Sec Recovery. Coſts- 7. b. 


a 


Debt. 
Debt upon a judgment of nonſuit in an 


inferior court. 

See Baron and Feine. 3. 6. 127. 6. 
Pleas, &c. 11. b. 5. 6b. 10. 5. 
221. 6. 267. 6b. 332. 6. 341. 6. 
113. 4. 150. 3. 5. 123. 281. 


* 
Debto? to the King. 


The king's debtor committed by the 
court of Exchequer to the Flet, | 


judgment entred, leave given to the 


| brought into B. R. by habeas corpus 
and ſurrendered in diſcharge of his 
bail, may be removed again to the 
Fleet by an habeas corpus from the 


exchequer. Page 249 
Debtoꝛ Jnſolvent, 
Caſe of inſolvent debtor. g 


After a fugitive inſolvent debter re. 
turns from abroad, he muſt render 
himſelf to priſon in a reaſonable 
time, or he ſhall not have the he. 
nefit of the act for the relief of in. 
ſolvent debtors. 332. 6, 


— 7 
Ocbts and Legacies. 
What words in a will diſcharge the 
rſonal eſtate, and charge two 
words, the real with payment of 
debts. 24 
* 7 
Declarations. 


The plaintiff muſt intitle his declara- 


tion agreeable to truth, 78, zog 
See Judgment. 104 
Deceſt. 


Proceedings in a writ of deceit to vi- 
cate a fine and recovery of lands in 
ancient demeſne. 17.4, 


Deed. 


Surrender of a term may be without 
deed. 20. . 

That a deed was executed upon 2 
corrupt agreement dehors the deed 
may eb averred in pleading. 341-4 


Demurret- 


* 
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Demurrer. 


If one count in a declaration be good, 
tho' all the reſt be bad. the plaintiff 
F ſhall have judgment upon a general 
demurrer to the whole. Page 252 
But if in an action on ſeveral promiſes, 
one count be bad, and the jury up- 
on a writ of inquiry aſſeſs general 
damages, guære if the judgment ſhall | 
not be arreſted. 190 


— 
Departure. 


If new matter, which explains or for- 
tifies the bar be rejoined by the de- 
fendant, it is not a departure. 8. b. 


What is a departure. 98. 6. 
See Pleas, &c, 123 
Devaſtavit. 


If an executor or adminiſtrator con- 
feſſes judgment, or ſuffers it to go 
by default, he thereby admits ts, 
and is eſtopped to ſay the contrary 
in an action on ſuch judgment ſug - 
geſting a devaſtavit, 258 


Devile. 


Deviſe in terrorem. 130, 135 
Deviſe to a child in ventre ſa mere, 
where the child never was in ex- 
iſtence, and what ſhall be a good 
executory deviſe. 105 
J. H. having two ſons M. and J. de- 
viſed to M. in fee, and if M. die be- 
fore me then my ſon J. ſhall enjoy 
the lands as M. ſhould have done; 
and alſo if M. ſhall die before 7be 
ſaid J. H. he the ſaid J. H. junior 


ſhall have the lands. M. ſurvived the 
teſtator and left iſſue; adjudged the 


words ſaid F. H. without the word 
Junior means the teſtator. Page 148 
Teſtator deviſes to his wife for three 
years, remainder to his only ſon for 
99 years, remainder to him for other 
99 years if he and ſuch wife as he 
ſhall marry ſhall fo long live, re- 
mainder to the heirs of his ſon's 
body and the heirs of their bodies, 
remainder over in fee; the deviſe 
to the heirs of the ſon's body is a 
good executory deviſe. 22 
Teſtator deviſes that if he dies before 
he returns from Treland, his eſtate 
ſhall be fold, &c. he does return, 
and dies, and this will is found in 
his keeping at his death; it was 
only a contingent deviſe, and ſhall 
not take effect. 243 
A feme covert as executrix to A. and 
adminiſtratrix to B, is intitled to 
700. Bank Stock, her huſband de- 
viſes to her 700 J. Tadia Stock, which 
he is intereſted in or intitled to, and 
after the making his will ſhe trans- 
fers the Bank Szcck to him; it ſhall 
paſs by the words India Stock, for 
he had no other ſtock 247 
As to my temporal eſtate, I diſpoſe 
thereof as follows,” &c. And after- 
wards ſays, © All the reſt of my 
goods and chattels real and perſonal, 
moveable and immoveable,as houſes, 
tenements, &c. (without the word 
e/tate, or other words of limitation) 
paſſes a fee. 333 
A devyiſe to one for life, and after to 
her iſſue, and if ſhe has no iſſue, 
ower to diſpoſe thereof at her 
will and pleaſure, the contingency 
of iſſue never happened, ſhe took a 
fee, 6.6. 
An executory deviſe in fee is like a 
contingent remainder, and transfer- 
able to the heir of the executory 
deviſee who dies before the con- 
tingency (upon which it depends) 
doth happen. 29. 6. 
5 T What 


«ce 
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————— 


What words in a will create only an The right of biſhops to grant licences 


eſtate for life. Page 80. b. 
An executory deviſe was never made 
good but for the ſake of the inten- 
tion of the deviſor 88. b. 

A deviſe to“ G. G. for life, and after 
his death to the iſſue of his body, 
and the heirs of the body of ſuch 
iſſue, is an eſtate tail in G. G. 
322. 6. 

A. being ceſtuy que tru/? of a term in 
Blackacre, afterwards purchaſes the 
fee in his own name, and deviſes 
Blackacre in fee to his heir, whom 


he makes executrix and refiduary | 


| legatee, is a feme covert, and who 
dies; the term ſhall go with the 
fee to the heir at law, and not to her 
husband, who is her perſonal re- 
preſentative. 329. 6. 


Dilleiloz. 
He who enters under a void leaſe is 
not a diſſeiſor, but tenant at will. 
176 
Diſtrels. 


Leſſee for years aſſigns his term, he 


cannot diſtrain for rent. 375.6. 
* 
Dower. 
118. 6, 


See Pleaę, &c. 


+. 
Eccleſiaſtical Perſons. 
HEN rectors and vicars firſt 


| were appointed. 14 
The biſhop is not obliged to grant a li- 
cence to a lecturer to preach. 11 


Nor can the lecturer go into the pul- 
pit without the leave of the parſon 
or vicar of the church, * 15 


to marry. Page 4 


Ejetment. 


If by any intendment a judgment in 
x ejectment after a verdict can be 
made good, the court will do it. 
Where the landlord is made defendant 
the plaintiff muſt prove the lang. 
lord's tenants in poſſeſſion of the 
premiſſes in queſtion, 220 
Ejectment lies for a prebendal ſtall 


after collation to it. 14 
b, 


See Entry; Jointenante, &c. 232. 
Heir. 14. b, 


| Eledions. 


Muſt be made by the eleQtors fimul « 
ſemel. 12 


Enemies ok the king. 


The ſubject in time of war is intitled 
to the property of what he takes 
from the enemy by the common 
law. 213 


| Entry. 


In ejectment the leſſor made an aQual 
entry in September 1744, the de- 
miſe is laid in October 1744, and 
the defendant levied a fine 1745 
the leſſor has no occafion to make 


another entry. 1 
An actual entry, is not neceſſary to be 


made to avoid a fine levied without 
proclamations 45. 0, 


* Equity 


#6 ««@ 
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« 
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Equity. 
Unreaſonable bargains brought about 


by neceſſity on one hand, and avarice 
on the other, ought not, in con- 
ſcience and equity, to ſtand, tho' 
there be neither fraud nor impoſi- 
tion, nor young heir in the caſe. 

Page 293 


Erlor. 


The plaintiff hasno right to the return 


of a ca. ſa. pending a writ of error. 
16 


The defendant in error cannot tran- 


ſcribe the record. 35 
The vouchee in a recovery dies before 
the ſummons ad warrantizandum, 
it is error, 35, 42 


Error contrary to the record may not. 


be aſſigned 85 
Several judgments againſt three execu- 
tors, two of whom only join in 
bringing error, is bad. 88 
An original writ of the ſame term, 
wherein final judgment is given, 
will not warrant that judgment, if 
it appear upon the ſame record that 
there have been proceedings of a 
preceding term. 181 
After a verdict every thing ſhall be 
ſuppoſed to be right, unleſs the 
contrary appears on the face of the 
record. | 255 
See Amendment. 303. 6. Bail. 19. 
Jeofail. Scire facias. 98. Platnr. 
Treſpaſs. 99. Warrant of At- 


Eſcape. 


meſne proceſs ; the priſoner returns 
to the Fleet the ſame day, and the 


plaintiff after proceeds to final judg- 


ment againſt him, yet the action lies 
againſt the warden. Page 294. b. 
Whenever a gaoler permits a voluntary 
eſcape, he thereby commits a tort, 
and the plaintiff ſhall recover da- 
mages, where the priſoner is in 
cuſtody upon meſne proceſs. 294. 6. 
In an eſcape upon meſne proceſs out of 
the borough court brought here 
againſt the bailiff thereof the de- 
fendant here ſhall not take advan- 
tage of any error in the proceſs 
below, 255. 


ſk 
Eſſoyn. 
The eſſoyn day is the firſt day of the 


term. 2 
An eſſoyn is void where it appears in 
the eatry thereof that the attorney 
for the defendant caſt the eſſoyn. 

| 164. 6. 

An attorney may eſſoyn, but if he be 
ſeen in court it ſhall be ſet aſide. 
165. 6. 


þ 4 
Eſtoppel. 


The plaintiff in error is not eſtopped 
to aſſign the death of the vouchee 
before the return of the ſummons, 
for error. 


See Ocuaſtavit. 


X 
Eſtate real and pezſonal. 


Where the perſonal eſtate ſhall be firſt 
applied to the payment of debts tho' 
the realeſtate be charged therewith. 
82 


Action upon the caſe againſt the war- 
den of the Fleet for a Elcape upon 


2 


Of marſhalling aſſets. 132 
See Devrs and Legacies. 
Evidence. 
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DU Every body has a right to aße 


Evidence. 


Pore evidence to prove that a bond Pare proof admitted that the eſta, 


was given in lien of dower, refuſed. 
Page 34 

A frecholder ſhall not have a rule to 
inſpect the court rolls of the manor, 

in a caſe between himſelf and the 
lord touching lands which he claims 
as freehold. 104 | 
If the ſubſtance of an iſſue be proved 
it is ſufficient. 116 

A ſurvey of a religious houſe taken in 
1c63. allowed good evidence to. 
prove the vicar's right to tithes. 
170 

Where a blank is left, in the biſhop's 
regiſter of an inſtitution toa church, 
for the patron's name, parol evi- 
dence of common report to prove 


who was patron is to be admitted. - an action upon the caſe againſt two 


21 

In an information by the attorney _ 
neral, againſt the vice-chancellor of 
Oxford, for a miſdemeanor in his 
office, the crown, ſhall not in- 
ſpect the ſtatutes and archives of the 
univerſity. 239 
No acceſs to the books of the poſt- 
office in collateral actions 240 
Nor to the cuſtom-houſe books. 
A doctor who is not a member of the 
college of phyficians ſhall not in- 
ſpe& their books. 240 
Information againſt overſeers for ma- 
king an illegal rate, the pariſh books 
ſhall not be inſpected. 240 
Debt upon bond with condition for 
payment of money to Lydia Dovey, 
who is a third perſon, ſhe declares 
the defendant owes her nothing, 
and upon proof thereof, a verdict 
was for the defendant; ſuch de- 


In an action againſt a ſtranger for dif 


Two allowances in Eyre, and one 


In a caſe made at the trial for th: 


A copy of the bithop's inſtitution book | 


240 A ſentence in the ſpiritual court in 


Debt upon an award, ni debet plead: 


the books of the quarter ſeſſions, 
Page 2 


intended his wife executrix ſhould 
have the reſidue undiſpoſed of 


WU? 


turbing the plaintiff in his pew, it 
need not be proved that the plaintif 
repaired it; aliter in a diſpute with 
the ordinary. 326 


judgment in treſpaſs 400 years agy 
are not concluſive evidence again 
iſage for 92 years laſt paſt, to have 
wreck of the ſea. 23.6, 


opinion of the court the facts prove! 
ought to be ſtated, and not the evi. 
dence of facts. 163, 6, 


upon a joint undertaking to cure the 
plaintiff's leg; it was proved they 
both acted together, and held ſuf. 
ficient evidence of their joint under- 
taking, without any expreſs proof 
of a joint undertaking. 361.6. 


is not evidence of a preſentation by 
the patron to a living. 36. 6, 


cauſa matrimonial: is evidence in 
ſome caſes, but cannot be pleaded 
ſo as to ouff the biſhop of his 
certificate touching the marriage, 

124, 125.0, 


ed, partiality in the arbitrators not 


allowed to be given in evidence, 
148. 6, 


See Baron and feme. 6. itre!s. 


claration was properly given in evi- Etceptfons. 
dence, for Lydia Dovey is to be con- Af 
ſidered as the real plaintiff 257 Bill of exceptions to evidence, 21; ci 
| | fc 
Executiol, n 
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A 


Execution. 


|  facias being executed fraudu- 
wy = 4 a fiert p at the ſuit of 
another perſon afterwards ſhall ſtand 
00d, and be preferred; and it was 

2 matter properly left to the jury. 


Page 44 
Executoz. 
Whether plene adminiſtravit be a good 


plea in covenant againſt executors 


for non- payment of rent incyyred y 


their own time. 
See D:vaſtavit. Beſiduum. 


+ 
Erccutozw Devile. 


See Devile. 225, 29. 6. 88,6. 


Extinguiſhment. 


Teſtatrix forgives her ſon-in-law a 
debt upon bond, and by her will 
orders it to be delivered up to him ; 
he dies in her life time, the debt 1s 


The poſtfine is the king's ſilver, the 
prefine is not fo. Page 115.6. 
A fine is found by a verdict to be levied 
before the juſtices of the county 
palatine of Lancaſter, the court will 
preſume they were juſtices who had 
power to take the fine. 27 
A fine levied without any conſidera - 
tion, or uſes declared, ſhall enure 
to the old uſe. 19. 6. 
Whether a tenant in tail having com- 
mitted murder, can, between the 
time of the ſtroke and his convicti- 


on, bar the tail by a fine, 220. 6, 
See Entry, 
Fore. See Cuſtom. 104. 6, 


Forfeiture. 


Tenant at will has no eſtate te forfeit 
for treaſon, 176 
A copyholder ſurrenders to the uſe of 
his will, the deviſee is convicted of 
felony and hanged before admit- 
tance, the lands are not forfeited 
to the lord, but deſcend to the heir 
of the ſurrenderor. 13. 6. 


Frauds and Statute of, &c. 


extinguiſhed in equity and his re- 
alk ſhall have the bond de- 
livered up. 1;8 


* 
Felony. 


N attorney fined 5c0/. and im- 
priſoned for compounding fe- 
lony. 


See Forſciture. TUitneſs. 


* N 
Fine of Lands. 


A fine was vacated upon motion to the 
court, becauſe the cognizor died be- 
fore the return of the writ of cove- 
nant. 115.0. 


A mother who agrees to give her 
daughter a portion upon her mar- 
riage does not execute, nor is party 
to the articles, but ſets her name 
thereto as a witneſs, this is a note 
or memorandum in writing to bind 


her 118 


16 Teſtator being about to alter his will 


and bequeath his nephew 100. his 
executor being preſent tells him he 
need not alter his will, for that he 
will pay his nephew 100 J. which 
after the teſtator's death he refuſes 
to do, this is a fraud upon the 
teſtator. 227 


5 U Fraud, 
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X Fraud, impoſition, and catching bar- | 


gain. Page 286 

Promiſe to pay damages by a third 

perſon in caſe the plaintiff will with- 

draw his record is not within the 

ſtatute of frauds. 205 

Sealing a will only, is not a ſigning 

of it within the ſtatute of frauds. 
31 

Articles and conveyances ſet aſide on 

the foot of fraud and impoſition. 

320 

A ſurrender of a leaſe for years may 

be by note in writing without deed. 

| 26. b. 

HA promiſe, which is within the at. 

of frauds, &c. Y4. b. 


* 
Freehold 
Cannot commence in futuro. 176 


A leaſe for lives to begin from the day 
of the date thereof, and ſeiſin deliver- 


An Bor ſe- race 


_—_— 


Gaming. 


Cricket is a game within the 
Anne, and a bond given . 
lateral ſecurity by another perſon 
for money won at play is void, 
: Page 2 
A foot- race is a game within the 2 
9 Ann. but it muſt appear that: 
x a perſon was playing at ſuch a game 
or elſe a wager laid on his fide i; 
not a betting within the ſtatute, 


. 36.6, 
is a game within the 


ſtat. 9 Ann. c. 14. 0g. 
Money loſt by the defendant . abe 
at an borſe-race, and paid at his re. 
queſt by the plaintiff, an action well 
lies for it. 309. b, 
See Ball. 67. 6, 


Guardian. See Notice. 


ed afterwards is good, and ſhall not 
be ſaid to convey a freehold to com- 


mence in ſuturo. 165.6. 
Game and Gamekeepcr. 


' A Gun is not neceſſarily an engine 
to kill game withal. 2 
Whois, or is not an inferior tradeſman 
within the meaning of the flat. 4 & 

s W. & M. c. 29. ſet. 10. ſo as to 
make him liable to pay full coſts in 

a twelve- penny treſpaſs for hunting. 
70. 6. 

A gamekeeper of a lord of a manor 


hath a right to carry a gun any 
where out of the manor, and no 


body can lawfully take it from him. 
397.6. 


Habeas Coppus. 


N habeas corpus directed to the 
king's meſſengers to bring inthe 
body of John Wilkes, Eſq; was fre- 
turned by them, that at the time of 
the coming of the writ, or at any 
time ſince he was not in their cul- 
tody, quære whether this be a good 
return. I540, 
See Debto2 to the King. 


* 


Þabendum. 


Habendum from the day of the date 
| of a freehold is void, becauſe in 


futuro. 176 


See Frechold. 
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Heir. 


/ 
/ The heir can bring an ejectment of 
copyhold lands before admittance. 
Page 14. 6. 

Whoever claims as heir by deſcent, 
muſt make himſelf heir to the per- 

ſon laſt actually ſeiſed and in poſ- 
ſeſſion of the inheritance. 45. 6. 
There cannot be a paſſeſio fratris of a 
reverſion or remainder. 47. 6. 
Whoever takes as heir male by pur- 
chaſe muſt be both heir and male. 


20 
See Purchaſe. 


| Yomine Keplegiando. 


An bomine replegiando brought for the 
plaintiff's wife who dies after ap- 
pearance and before plea, gquære 
whether the ſuit ſhall ſtay. 256 


Hue and Cry. See Pleas, &c. 109. 5. 


Jeofail. 


N action for a falſe return of a 
member of parliament onthe tat, 
7 & 8 V. z. for double damages is 
remedial, tho'founded on a law that 
is penal, ſo within the ſtatutes of jeo- 
fails, 125 


Imparlance. 


Habeas corpus cum cauſa brought the 
6th of November, declaration is de- 
livered the 12th of November, the 
defendant ſhall not have an impar- 
lance. I 54 

What words in a plea of m;/nomer ſhall 
be conſidered as a ſpecial int nee. 


261 


| 


Tmpottation. 


There is nolaw to juſtify the ſeizure of 
contraband goods on board a ſhip 
in the river Thames, unleſs the 
goods be landed or offered to ſale. 

Page 257. b. 


Impꝛiſonment. 


One condemned by juſtices of peace in 
the penalty of 13 J. for harbouring 
run goods is attached by their war- 
rant till he pay the ſame, he tenders 
131. but the officer detains him till 
he pays 5s. 4d. more for the coſts ; 
this is falſe impriſonment. 127 

An attorney fills up the ſheriff's war- 
rant upon a capias ad reſpondend. 
after it is ſigned, ſealed and ſent to 
him with a blank ſpace for the 
ofticer's name, this is not juſtifi- 
able in treſpaſs and impriſonment. 

47.6. 


Judenture. See Stamp-Outy. 


Indigment. 


A perſon indicted for inſulting a juſ- 
tice of peace ſhall not be diſcharged 
from the proſecution, altho' the juſ- 
tice be dead. 222 


Indictment for a deceit of a private 
nature quaſhed, 01 
Indictment againſt ſix perſons for 
entring a lead mine and carrying 
away lead, not quaſhed on motion. 

| 3 
Indictment 


| 0 
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Indictment for exerciſing the trade of 

x 2 brewer, not having ſcrved ſeven 
years, in what caſes it does or does Inquiry of Damages. 

not lie. b Page 40. b. : 
Indudion. Juffitution. See Quare| A wr? of inquiry of damages ſhall 
Impedit. not be awarded to ſupply the omiſ. 

ſion of finding damages at the time 

x of the trial of any iſſue, where an 
Inkant. attaint lies. Page 67.6 
| An inquiſition taken before two under. 
Infant leſſor in ejectment muſt give] ſheriffs-extraordinary ſet aſide for 
ſecurity for coſts. 102 the high ſheriffcannot appointimore 
When the defendant is an infant, the] than one under-ſheriff-extraorgi.. 
_ plaintiff ought to apply to him or] nary: - 378.6 

his attorney to name his guardian, After a defence made at the time of 
and if he doth not do it, the court | the executing a writ of inquiry, the 
will compel him to name his guard- | defendantis not allowed to take ad- 

; Fo. H. vantage of a miſtake in the declara- 


OM 


ian. 
tion upon motion. 380. b. 
See Judgments. 358, 6. 
Tnfcrio2 Courts. = 
| See Juriſdition. Debt. Tnſolvent Debtoz. 
| Oe See Debto? inſolvent. 
| Infoynation. | 
| Information againſt an attorney for ex- | Jnfallments, 
| amining perſons on oath upon an 
| arbitration without putting the ſame þ See Condition 80 
in writing. 7 


Information againſt a juſtice of peace 
for committing a man for not pay- Inſurance. 


| 

| 

| | ing oneſhilling as a fee for diſcharg- 

| The party inſured muſt have property 
| 


ing his warrant | 
Information refuſed againſt a proteſt-| in the thing inſured at the time of 


ant diſſenter for refuſing to ſerve inſurance and loſs. 10 
| the office of ſheriff of Lond. 18| Action lies upon a policy, tho” it ſays 
| Information for a libellous letter. 22 | matter ſhall be referred. 129 


Information againſt an overſeer of the A ſhip is inſured for a voyage or cruiſe 
poor for procuring a ſoldiertomarry| of three months, and is taken by 
a poor woman chargeable to the] the enemy within that time, but be- 
pariſh. 41] fore ſhe is carried infra prefidiabefiis 
Information againſt one for practiſing | is retaken by an Exgliſbman, and is 
as an attorney while he was under- | now a living ſhip, this is a total lots, 
ſheriff, «© 93 | 191 
See Libels. | Covenant 


2 
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Covenant upon a policy of inſurance What words in a will make a tenancy * 
from fire, with a proviſo that the | in common, and yet there ſhall be 
inſurers ſhall not be liable in caſe | a ſurvivorſhip, if any of the deviſees 
the houſe be burnt by reaſon of any die under age Page 169 
invaſion, foreign enemies, oc any |** Equally to be divided in a deed of 
military or uſurped power:” the houſe | uſes makes a tenancy in common. 
was burnt by a mob at Norwich, | 261 
this is not within the proviſo. Judg- | 


— 


ment for the plaintiff the inſured. * 
63. . Tur jolned. 
| | An Me may be of two affirmatives. 
Joinder in Action. | | 26 6 


0 N 
Where ever the ſuit will ere to theſ| 
wife, ſne muſt join in the action. - Judgments. 
2240 ©. | 
Debt uponan amerciament and upon a| A ſmall miſtake in the title of a de- 
mutuatus may be joined in one de- claration is not a reaſon to ſet afide + 
claration. 248] the judgment, and the roll may be 
Caſe for a misfeaſance and negligence] right. $5 3 1 
may be joined with a count in| A regular judgment in a crown cauſeè 
| trover in the ſame declaration. cannot be ſet afide on payment of 
319. 6.] coſts, 163 
Two counts may be joined in the ſame | Judgment as incaſe of a nonſuit againſt 
declaration, where there is the ſame an informer qui tam upon the game 
judgment in both. 321, 6. law 32 5 
The caſe of the dippers at Tunbridge Judgment upon a conviction to be im- 
: 414.6. priſoned for a month, to aſk pardon + 
See Baron and keme. 224. Erro. and to advertiſe it, the latter part is 
In 88] void. b_—_ 

| In miſericordia, and capiatur. 127 + 

| Judgment of nonſuit in replevin for 

Joint and ſeveral. want of a plea in bar to the avowry, 1 

the avowant may either execute a 

See Erroz. 88. Melle pꝛoſequi. 89| writ of inquiry of damages, or put 

: the replevin bond in ſuit, 41.6. 
| : . . |After interlocutory judgment, the 

Jointenants and Tenants in Com-| plaintiff becomes bankrupt, and af= _. 

mon. | ward proceeds to execute a writ of 

: inquiry in his own name, and good, 

If there be two jointenants, and each| without a ſeire facias by the aſ- 
make a ſeveral leaſe of the whole, fignees. „ 
their ſeveral moieties only ſhall paſs | See Orath of Parties. 302, 312, 355. 
by each leaſe, 1 Bankrupts. 41, 3526. 

Tenants in common cannot make a : 4 
joint leaſe of the whole. 232.6. 


5X | Jurſsdition. 
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Turisdition. 


Ihe declaration in a baſe court muſt 
- alledge that the goods were ſold 
and delivered within the jurisdiction 

thereof, as well as that the defend- 

ant promiſed withinit. Page 16. 6. 

After a verdict for the plaintiff in C. B. 

for leſs than 40. the defendant may 

enter a ſuggeſtion on the roll that 

he refided in Midal ſc*, which, if 


by the late fat. touching the county 

court of Midaleſx. 68.6. 

/ Where commiſſioners or inferior juris- 
_ ditions whoſe powers are limited, 
aſſume a jurisdiction they have not, 

the law gives an action againſt them. 

382. 6. 

Touching the jurisdiction of the King's 
Bench in the principality of Males. 


2 


193 

See Court. Agion upon the Calc. 
Bänkrupf. 382. 6. 
Mutual Debts. 19 


+ 
| King's Bench. 
„ King's Bench cannot bail a 


perſon committed for a con- 

ll! tempt of the houſe of commons. 
by 299 
Before the flat. 4 & 5 W. & M. c. 21, 

there could be no declaration in this 

court againſt a defendant in cuſtody 


of the ſheriff. 120 


Landlozd and Tenant. 


A landlord who covenants to pay land- 
tax, ſhall only pay according to the 
rent he receives, and not according 
to the rent the premiſſes are taxed 


at. 21 


true, the C. B. hath no jurisdiction, | - 


— 


The landlord is intitled to 
on N 
rent before the ſheriff can ell the 
tenants goods upon an Execution 
for coſts of a defendant on a nonſuit 
Page 140. b. 


Lapſe, See Nuare impedit. 


3 
Latitat. 


A latitat may be conſidered in the 
nature of an original writ. 1 7 
1 


Teaſcs. 


A leaſe for above three years may be 
by a note in writing without deed. 
27.6, 
Whether a leaſe for 21 years * 10 
a teſtamentary guardian of an in- 
fant be void, or only voidable, was 
at firſt doubted. 129.4. 
Afterwards determined that ſuch leaſe 
is void. 135. b. 
Leaſe to a Papiſt, whether void. 176 + 
A leaſe for one year, and ſo for two 
or three years as the partics ſhall 
agree. 202 
Two leaſes of the ſame term and f 
the ſame lands may be good by two 
Jointenants, as they ariſe from the 
ſeveral intereſts of two perſons. 1 


See Frechold. Devile. 329.0 


T- 
Lecturer. 


A lecturer cannot oblige the biſhop to 


licenſe him to preach as lecturet. 
11 


Lekt. 
251 


Legacy- 


Its original 
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Legacy. 


EGACY to a daughter, provided 

ſhe marry with the conſent of 
truſtees, ſhe marrries without their 
conſent. Page 130 
Legacy to a grand-daughter to be paid 
on her marriage, and if ſhe marry 
without conſent, I revoke what as 
before directed to be paid her, is 
only in terrorem. 135 
What will or will not amount to a 
deviſe over of a legacy given upon a 
condition. 137 
Legacy given to a grand-daughter in 
caſe ſhe ſhall marry with conſent, 
ſhe dies unmarried the legacy never 


veſted, 159 


Libel. 


Writing a ſeditious libel is not a breach 
of the peace; and a member of 
parliament writing ſuch a libel, is 
intitled to his privilege from being 
arreſted for the ſame. 159. . 
Writinga letter that the plaintiff ſtun« 
of brimſtone, and had the itch, is 
a libel, for which an action lies. 
403. 6. 

See Inkormation. 


Limitation ok States, and Suits. 


What are words of limitation. 105 
If the plaintiff be in Exgland at the 
time the cauſe of action accrues, 
the time of limitation begins to run, 
ſo that if he, or (if he dies abroad) 
his repreſentative does not jue with- 

in fix years, he is barred by the far. 

| 134 


2 


What act of a parent ſhall be a good 
conſideration to ſupport a limitation 
in a marriage ſettlement by way of + 
remainder to the younger brothers 
of the intended huſband, who is 
the eldeſt ſon of that parent. 


Page ; 56. 6. 


London. 


The court cannot take notice of the 
cuſtom of London, unleſs it be found. 


9 
+ 
Mandamus. 


AND AMUs was refuſed to 
the biſhop of Landon to grant 
a licence to a lecturer to preach as 
ſuch. II 
Mandamus to juſtices of peace to de- 
termine a complaint before them, 
they return it is determined, which 
was allowed. 21 
Mandamus to the mayor of Migan 
to deliver the key of the town hall 

to the lord of the manor to hold his 
leet 7bere was refuſed, tho” the leet 
had been uſually holden there 76 
Mandamus to the juſtices of Mzddleſex 
to ſwear an overſcer to his accounts 
according to the fat. 17 Gee. 2. 

c. 38. is of courſe. 125 
Mandamus to juſtices of peace to make 
a warrant of diſtreſs for the poor rate 

| I 

Mandamus: o appoint overſeers We. 
there was never any before. 138 
Mandamus lies not to a vifitor who 
has deprived a prebendary for in- 
continency. 206 
Mandamus to the ſteward of the ma- 
nor of Mzdburſt, and to the homage 
to hold a court and preſent certain 
conveyances to purchaſers of bur- 


Sage 
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gage tænements, whereby they are 
intitled to be fworn burgeſſes of the 
corporation, and to vote for mem- 
bers of parliament. Page 283 
Mandamus to the old overſeer to de- 
liver the pariſh books to the new one. 
395 


Caſes cited wherein the mandamus lies 
12, &c. 

See Giſitog. 

Market. 


Whoever will have a ſtall in a market 
muſt have a licence for it from the 
owner of the ſoil. 107 


Marriage. 
See Pleas, &c. 118. 6. Trial. 127. 6. 


Marriage Settlement. 
Of the huſband's and wife's lands, to 


him for life, to her for life, then 
to the children as ſhe ſhall appoint, 
and for want of iſſue, as ſhe ſhall 
appoint, and for want of appoint- 
ment, his lands to his heirs, and 
her's to her's; huſband dies and 
leaves her and one ſon; the wife ap- 

oints the whole to him by will, 
but if the ſon dies without iſſue, 
ſhe appoints the whole to ſtrangers, 
ſhe dies, and then the fon dies with- 
out iſſue, Q, who ſhall have the ſe- 
veral lands. 270 


Faller and Scrvant. 


Trover lies againſt a ſervant who diſ- 


poſes of goods the property of 22 


ther to his maſter's uſe, whether þ, 
has any authority or not for ſo Fra 


ing from his maſter, Page 328 
+ 
Mayhem. 
The court has a diſcretionary power 


toencreaſe the damages in mayhem 


5 


Nisfeaſance. 


IHE difference between a mis. 
| feaſance and nonfeaſance, 11 5 


Nilſfomer. 


See Imparlance. Abatement. 


$- 
Money into Court. 


In trover the defendant cannot bring 
the goods and coſts into court. 22 
Money not allowed to be paid into 
court after plea pleaded. 157 
In an action for the mejne profits after 
a recovery in ejectment, the defen- 
dant ſhall not have leave to pay 
money into court, 115.0. 


Moꝛztgage. 


Mortgagee for lives cannot compel the 
mortgagor to fill them up as they 
drop, but may do it himſelf, and 
add the expence thereof to the prin- 
cipal money. 34 

A mortgage of goods and choſes in 
action is fraudulent as againſt credi- 
tors, if the goods, Sc. be not de- 
livered to the mortgagee, 260 


See Bankrupt. 276, 277 


Motion 
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Motion in Court. 


Counſel cannot move for his argument 
in a matter of courſe in the paper. 
B. R. Page 76 

| See Notite. 


Mutual Debts. 


A ſet-off reducing the plaintiff's de- 
mand under 405. doth not affect the 
juriſdiction of B. R. 19 

The ſtatutes for ſetting off one debt 

+ againſt another do not extend to 

aſſignees of bankrupts. 155 


/ 


Niſi pꝛius. 
See Nonſuit. Certificate. 


Nolle pꝛoſequt. 


N an aſſumpſit againſt two who 
ſever in pleading, a nolle proſequi 
may be entred as to one, and it ſhall 
not deſtroy the action againſt the 
other 89 
A nolle projſequt may be entred as to a 
defendant who ought not to have 
been joined, 306 


Fonſuit oꝛ Monpꝛos. 


A nonſuit at Ni prius cannot be re- 
corded in bank. Ol 


A nonpros may be entred as to all the 
demiſes but one in ejectment, mar- 


gin 


| 


| 


— 
Motice. 


If an infant ſues, the plaĩntiff s attorney 
muſt give notice of his guardiany 
place of abode. Page 2's 

Notice of motion muſt be given 46 
quaſh a writ, to 


30 
Nuſance. 


Who may, or may not abate a nu- 
ſance. 58. 6. 


+ 
Dath. 


FTER one accuſed of male 
practice has fully anſwered the 
charge againſt him by affidavit, he 
cannot be examined ore fenus upon 
oath in open court 30 


Obligation. 
See Condition. lea, &c. 


+ 
Wers of Seſſions. 


An order of ſeſſions for appointing 
one overſeer of the poor confirm- 


ed 128 
Order of ſeſſions muſt adjudge and 
not ſtate the evidence only, 74 


Overſeers. 
See De rs, 


317 Outlawzy 


2» 
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Dutlawry. 


Bail muſt be put io, before it can be 
reverſed, Page 3 


Oyer. : 


Oyer of a leaſe is not to be diſpenſed 
with, although the original leaſe be 
loſt, 16 

Where a defendant has oyer given to 
him of a record which is ſet out in 
the plaintiff's declaration, he need 
not ſet it forth in his plea. 97 

If a defendant will take advantage of 
a variance between the writ and 
count, he muſt crave oyer of the writ 
and ſpread it on the record, 395. 6. 


Papits. 
EAS E to a papiſt whether 


void. 


176 


+ 
Pardon. 


One aſſiſting in running goods, is not 
pardoned by the ſtat. 18 Geo. 2. 

- | „ 

The benefit of the act of gtace was 
allowed to a defendant in an infor- 
mation for a maybem, after he had 


omitted to pray it at his trial. 214, 


+ 
Pariſhes. 


Pariſh and dioceſe, antiently ſignified 
the ſame diſtrict; and of the firſt 
diviſion of pariſhes, 182, 6. 


| 


+ 
Parliament. 


The law and privilege of parliament 
is part of the law of the land; ang 
a member cannot be arreſted, ex- 


cept in caſes of treaſon, felony, and 
breach of the peace, Page * . 3 


Pawn. 
What a pawn is, and how it differs 
from a mortgage. 261 


Whether London is a market overt 
{or pawning as well as ſelling goods, 


9 


Penalty. 

A penalty created by a bye-law of a 
corporation cannot be given to a 
ſtranger. 237 

Picage and Stallage. 


See Toll. 


Plaint. 


A plaint levied in an inferior court be- 
fore the cauſe of action accrued is 
helped after a verdict. 180 


Play. 
, See Gaming 


Pleas 
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Pleas and Pleadings. 


Affault and impriſonment, the defen- 
dant juſtifies under capias ad reſpon- 
dendum, the plaintiff replies that 
the defendant releaſed him from 
the arreſt, and afterwards arreſted 
him, and prays judgment, becauſe 
the defendant hath acknowledged 
the treſpaſs; this is naught, for the 
plaintiff ought to have made a new 
aſſignment. Page }. b. 

Impriſonment, the defendant juſtifies 
under a capias in debt in a baſe court, 
without ſhewing that a ſummons 
iſſued, and well enough. *. 4 

Debt upon a bond to fave the pariſh 
harmleſs from a baſtard; p/ a non 
dammficatus, replication that plain - 
tiff paid 5/. rejoinder that the de- 
fendant maintained the child; ver- 
dict for the plaintiff, objected in 
arreſt that it did not appear the 
baſtard was born in the pariſh, but 
over ruled. 5. 6. 

Ni debet to a bond is bad upon a general 
demurrer. 10. 6. 

Debt on a bond to ſave the plaintiff 
harmleſs from expences by reaſon 
of naming a clerk to a curacy, or 
from ſuits by reaſon thereof; p 
non damnificatus; replication aſſigns 
for breach that the plaintiff was 
obliged to pay ſuch a ſum by reaſon 
of ſuch nomination, but doth not | 
ſay how he was obliged, and held 
well enough upon a demurrer. 

th. A 

An attorney pleads non afſump/it as to 
all except 1/. 35. 8 d. and as to that 
ſum, that he is liable to be ſued for 
it in the county court of Mid] 
plaintiff replies that the defendant is 
privileged from being ſued there; 
upon demurrer judgment ſor the 
plaintiff. 42. 6. 

A term for 500 years muſt be pleaded 
to be by deed, 49. 6. 


ka 


The 


| Treſpaſs by the lord againſt common- 
ers for digging up coney-burrows, 


plea a ſpecial juſtification to abate F 
nuſance, demurrer, judgment for the 
plaintiff, Page 51. 6. 


Special pleading in a {iz fa. againſt # 


bail. 61. 6. 


It is a rule in pleading that where the 


plaintiff replies new matter, he muſt 
conclude with an averment that 
the defendant may have an oppor- 


tunity of anſwering the new mat- 
ter, 66. 5. 


The defendant, as to all but 10 guineas, 


pleads non aſſumpſit, and as to that 
ſum, he ſays he is ready, and has 

always been ready to pay the fame, 
and brings it into court, this is a bad 
plea and not iſſuable. 74 


Whoever claims an eaſement muſt plead 


it ſpecially, 173. 6. 


In debt on a bond with condition for 


the payment of money on or befere 
ſuch a day; p of payment before 
the day, to wit on ſuch a day, is good. 

173. 6. 


Where matter pleaded under avidelicet 


is or is not material. 335. 6. 
plea of aul tel record mult be 
ſigned by a ſetjeant. 74. 6. 4 


Declaration and pleadings in guare im- + 
peatt. 
Juod cum, &c. in treſpaſs is well enough 


174. Sc. 6. 


upon a ſpecial demurrer. 203. 6. 


Leave given to withdraw the general 


iſſue in treſpaſs and impriſonment, 4— 
and to plead a ſpecial juſtification 
upon terms, and waving privilege 
ot parliament. 201. b, 


in afump/it, defendant pleads his privi- 


lege of a both clerk in chancery, 
plaintiff replies that the defendant 
was diſcharged out of prifon upon 
the inſolvent debtors act, and af- 
ſigned his office to the clerk of the 
peace for the benefit of his creditors, 
upon demurrer, judgment for the 

p:aintit?; 
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plaintiff; firſt the defendant is con- 
cluded to ſay he has not aſſigned his 
office, becauſe it appears by the re- 
plication that he has; 2aly, defen- 
dant ought to have alledged that he 


is actually attendant on his office 


Page 228. b. 


Declaration in quare impedit, the plain- 


tiff makes title as truſtee of a term 
of 500 years under a ſettlement in 
1706 ; the defendant the patron of 
the incumbent, pleads that before 
the ſettlement one P. C. ſenior was 
ſeized, and 10 JV. 3. ſuffered a re- 
covery to the uſe of truſtees for 1000 
years which is ſtill ſubſiſting, and 
ſays that nothing paſſed to the plain- 
tiff by the ſettlement in 1706, the 
defendant the incumbent makes title 
under the other defendant his patron 
as heir in tail of P. C. junior, and 
traverſes that P. C. junior was ſeiſ- 
ed in fee as is alledged in the declara- 
tion, and iſſue is joined on that tra- 
verte; the plaintiff replies to the pa- 
tron's plea, and alledges that P. C. 


junior being ſeiſed in tail 5 Anne 


levied a fine with proclamations, 
whereby he became ſeiſed in fee 
before the ſettlement in 1706, and 
that the term of 1000 years is there- 
by barred for want of entry and 
claim, &c. the defendant the pa- 
tron demurs, judgment for the de- 
fendant, becauſe the parties tothefine 


at the time of levying thereof nil ha- 


buerunt in advccaticne, the ſaid term 
of 1000 years being aſubliſting term, 
and was never develted or turned to 


a right. 233, 234, 235, 230, c. b. 


Scire factas to ſhew cauſe why the 


plaintiff ſhould not have execution 
on a judgment; the defendant pleads 


g X” that the plaintiff ** ought not zo Have 


bis action, inſtead of cught nct to have 
execution”, and held well enough 
on demurrer. 251. b. 


The court refuſed to permit a defen- 


dant to add the plea of the ſtatute 
of limitations, upon an affidavit that 
the defendant's attorney was not 
inſtructed what to plead at the time 
when he pleaded the general iſſue F 
in an action for deflowering the 
plaintiff's daughter per quod ſervi- 
trum amiſit; this plea is not to be 
favoured, becauſe it does not go 
to the merits, but excludes them. 


Page 253.6. 


The title of a declaration made agree- 


able to the truth of the fact, to let = 
in the defendant to plead a dilatoty 
plea, viz, that Mr, Wilkes was out- 
lawed. 256. b. 


Debt upon an arbitration bond, de- 


fendant pleads no award, plaintiff re. 
plies and thews an award to pa 

16 J. 105. and coſts, &c. and aſſigns 
@ breach for nonpayment of the 16, 
10 5. only, and good, 267, b. 


Replevin for taking the plaintiff's cat- | 


tle; aun that the defendant took 
them damage fraſant; plea in bar 
that the place in which, Gc. is part 
of Eaft-field, that the plaintiff is 
ſeiſed of 10 acres of land in B. and 
claims right of common in Eal- 


eld for a certain time, and put in 


her cattle ; the defendant replies that 
there are in B. two fields, Eaſt, and 
Meſt field, and that the owners there- 
of intercommon while they lay un- 
incloſed for acertain time, that there 
is a cuſtom to incloſe, and that ſuch 
incloſure is freed from common of 
any other perſon, and that the perſon 
ſo incloling, thereby frees and dil- 
charges all the unincloſed, from all 
common in reſpect to ſuch land in- 
cloſed, that he incloſed the place in 
which, &c. whereby all the unin- 
cloſed lands were freed from his 
right of common, and that the 
place incloſed ought to be free fron 

common 


2 


m_ 
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common of any other perſon, and 
that the cattle were there of the 
plaintiff's own wrong after the ſaid 
incloſure, doing damage; the plain- 
tif r:jzins that ſhe put in the cattle 
till the defendant took them of his 
own wrong, and 7ravrſes the cuſ- 
tom toincloſe; upon which traverſe 
iſſue is joined, verdict for the plain- 
tiff; a new trial ordered for mil- 
direction of the judge. age 269.4 
Treſpaſs for breaking and entring the 
-t plaintiff's houſe, and ſearching for 
and carrying away his papers; the 
d:fendants juſtify under a warrant of 
a ſecretary of ſtate, plaintiff replies, 
de injuria ſua propria; the jury find 
a ſpecial verdict which ſets forth 
that an information was made be- 
fore a ſecretary of ſtate, that the 
plaintiff was concerned in writing 
and publiſhing the Monitor ; who 
thereupon granted a warrant direc- 
ted to the defendants to ſeize the 
plaintiff and his books and papers, 
taking withthem a conſtable, which 
they executed, and carried them 
before the Law-Clr4, who is ap- 
pointed aſſiſtant to ſecretaries of 
ſtate by patent; that the like war- 
rants have frequently been iſſued 
ſince the Revo/ution ; that no de- 
mand was made by the plaintiff 
-of a copy of the warrant, nor did 
he bring his action within 6 months 
after the facts done by the defen- 
dants; after two ſolemn arguments, 
judgment for the plaintiff, that the 
ſecretary of ſtate's warrant is illegal, 
and that neither the ſecretary of 
ſtate, nor the defendants the mei- 
ſengersare within the ſtat. 24 Geo. 2. 
c. 44. 278.6. 
Treſpaſs for Nopping the waggon of 
the plaintiff, and ſeizing and taking 
from the cattle drawing the ſame 
a pair of iron geers; the defendant 


| 


preſcribes for toll threugh the fireet? 
of Garnſarcugh, in conſideration of 
repairing divers ſtreets there, and to 
diſtrain for the ſame ; the plaintiff 
replies de injuria ſua prepria, and 
traverſes the preſcription, verdi& for 
the defendant, in arreſt of judg- 
ment, the preſcription was adjudg- 
ed ill, becauſe it doth not ſay that 
he repaired / the ſtreets there, and 
the plaintiff might be paſſing with 
his waggon through a ſtreet which 
he did not repair. Page 296. 6. 
Declaration for ſuing the plaintiff ma- 
liciouſly in an inferior court which + 
had no juriſdiction of the cauſe. 
; 302. b. zo 3. 6. 
Declaration for a malicious proſecu- 
tion upon an indictment. 310. 6. 
In treſpaſs for impounding the plain- 
tift's cattle and keeping them in the 
pound fo clolely confined together 
that by reaſon tere one of the 
beaſts died; the defendant pleads 
the general iſſue, and 2d/y, juſtifies 
that he took them damage feaſant; 
the plaintiff replies de injuria ſua 
prepria; the jury found for the 
plaintiff upon the general iſſue, and 
gave the value of the beaſt in da- 
mages; upon the other iſſue they 
found for the defendant; adjudged 
that the dying of the beaſt in the 
pound is only Gravamen, and need 
not be anſweted in treſpaſs; judg- 
ment for the defendant. 313. . 
Declaration for a mrsfeaſance and negli- 
gence againſt a perſon imployed by 
the plaintiff to navigate his boat 
with malt in it from ſuch a place 
to ſucha place, and a count in 7rover 
joined. 319 6. 
Declaration in a ſpecial action upon 
the caſe againſt an attorney for c- 
gligence in the duty of his office, in 
not cauſing a perfon in priſon at his 
client's ſuit to be charged in execu- 
52 tion 
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CY 
A 


tion, by reaſon whereof the priſoner | 
was diſcharged by writ of /uperſedeas 
Page 325.6. 

Debt, on a bond; the defendant's plea 
confefies that the bond is his deed, 
but that before the 25th of October 


1760, he was a fugitive, and in 
February 1762, rerurned to take 
the benefit of the inſolvent debtors 
act; that before the act he was 
indebted to the plaintiff in the ſum 
in the condition, who arreſted him 
for it before he could take the be- 
nefit of the act, and being in pri- 
ſon in Nevember 1762, executed the 
bond and was diſcharged, that on 
21ſt of February 1 03, he ſur- 
rendered himſelf to the King's Bench 
priſon, and in March 1703, was 
diſcharged at the ſeſſions under the 
inſolvent debtors act, whereupon 
he prays judgment, and that his 
perſon may be diſcharged from the 
execution of the judgment ; upon 
a general demurrer judgment was 
for the plaintiff, becauſe the defen- 
dant had not ſurrendred himſelf and 
taken the benefit of the act within a 
reaſonable timeafter his return from 
abroad, but was arreſted and con- 
tinued in gaol five months, when 
he might have had his habeas 
corpus and ſurrendered himſelf in 
order to take the benefit of the 
ſaid at, much ſooner than he did. 
332. b. 333» Sc. b. 

Debt upon a bond, with a condition, 


for the payment of 350/. in one 


month; the defendant prays oyer 
of the bond and condition, and 
pleads that it was given and execu- 
ted upon a wicked and corrupt a- 

reement, to ſtifle a proſecution for 
perjury againſt five perſons, and con- 
cludes therefore it is void in law. 
Upon demurrer this was adjudged a 


good plea, 341.6. 70 347. b. 


In replevin, the plaintiff declares fe 
taking his cattle at M. the . 
ant pleads non cepit modo C en 
the plaintiff at the trial proved the 
cattle were in the defendant's cuſ- i 
tody at M. and the defendant 
proved they were originally taken 
at H. judgment for the plaintiff 

Page 

Where the defendant 1. _ 
plea, the court will not give him * 
leave to withdraw it and plead the 
general iſſue, 369. 6 

Covenant for payment of money 
cannot be pleaded to be diſcharges 
without deed. 376.6 

In what caſe accord and fatisfa&icn 
muſt be pleaded to be by deed.” 

Whether a rep/evin below Log 
pleaded in bar to zreſpaſs in C. B? 

86. 

Aſſump/t lies for petit cuſtoms, — ; 

Treſpaſ for impounding the plaintiff's 
mare; the defendants plead damage 

' feaſant to the king in his foreſt of 
Waltham , the plaintiff replies and 
fhews his right of common in the 
place in which, Ec. the defendants 
rejoin that the mare was mangy and 
doing damage, and therefore they 
took and impounded her, becauſe 
ſhe was wrongfully and unlawfully 
in the foreſt ; the plaintiff ſurrejoirs 
and traverſes that the mare was 
wrongfully and unlawfully in the 
foreſt; the defendants take iſſue 
on the 7raverſe, demurrer and join- 
der ; the defendants rejoinder is a 
departure from their plea, 96. b. 

97, Gc. b. 

Whover makes the firſt fault in plead- 

ing (hall have judgment againſt him. 


5 100. b., 
Declaration in hue and cry, and gene- 
ral iſſue, 105, Ec. ö. 

Nul 
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Nel tiel record is replied to a plea of | 
a recovery in B. R. pleaded in bar, 
and concludes with an averment, 
held good. Page 113. 6. 

The practice, as to being bound to 

} plead iſſuably an order of a Judge. 
117. 6. 

Declaration in dower ; defendant pleads 
two pleas, Iſt, ne ungue accouple, 
Ce. 2d, ne unque ſeifie que do wer, 
plaintiff replies to the fir{t plea, a 
decree in the court of arches that 
the demandant was the wife, and 

is the widow, of J. K. and joins 
iſſue as to the 2d plea: the deten- 
dant demurs to the replication to 
the firſt plea; and plaintiff 79s in 
demurrer ; venire facias is awarded 
on the iſſue, and continuances on 
the demurrer, and final judgment 
is entred for the defendant upon 
the demurrer ; no reſpect being had 
to the iſſue joined to the country. 
| 118, Fc. 6. 

Copyhold lands muſt be pleaded to 
have been demiſed and demiſable time 
out of mind by copy of court roll, and 
a copyhold cannot be created with- 
in the time of memory. 125.6. 

Debt on a bond to indemnify the 
plaintiff from charges of a baſtard 
child; plea that the mother took 
the child away, replication that it 
hath fince become chargeable to 


| 


been obliged to pay, &c. rejoinder 
that the child was in the mother's 
keeping, and that it was not in the 
defendant's power to take it from 
her, the plea held bad on demurrer, 
judgment for the plaintiff, 120. 6. 
127. 6. 
Covenant upon a leaſe made by the 

committee of a lunatic, will not le 

for the committee, becauſe he can-| 


not (by law) make ſuch a leaſe. 
130. 6. 


Aſſumpſit to pay plaintiff 2/. per cent. 


* 


to procure a purchaſer of the plain- 


A ſpecial action upon the caſe 


Debt on a bond, lea of payment be- 


the pariſh, and the plaintiff hath Debt for an annuity granted by the 


tiff s place of ſurveyorof the baggage 
of the port of Lenden, is bad, and 
contrary to the ſtatute againſt the 
ſale of offices. Page 133. b. 
A plea puis le darrein continuance can- 
not be rejected by the court if it 
be verified by an affidavit. 147.6. 
In a plea puis le darrein continuance 
that defendant became a bankrupt, 
Cc. it muſt be alledged that he hath 
conformed, &c, I 39. be 


Ü ſumpſit againſt the defendant for mo- 


ney lent to a third perſon is bad, 
even after a verdict, 141. . 


Want of pledges cannot be taken ad- 


vantage of in error brought upon a 
judgment by nil dicit. 142.6. 


Covenant, as heir upon à leaſe for 


years, and aſſigns for breach le 
want of repairs, defendant pleads 
that the leſſor was only tenant for 
life, and traverſes that the reverſn 
was in him and his. heirs ; this is 
well pleaded. 143.6. 
for 

falfly and malicrouſly ſuing out a 

commiſſion of bankruptcy, which q 
was afterwards ſuperſeded, is a very 
proper action at law, though the 
Lord Chancellor has power to give 
20ol. damages by ſtatute 145, 6, 


fore the day is ill upon demurrer. 
250. 6. 


defendant to the plaintiff in con- 
ſideration of faithful ſervice, for 
her life, defendant craves oyer of 
the deed, whereby the defendant 
covenants to pay the annuity if the 
ſame be perſonally demanded, and 
pieads that the plaintiff did not de- 
mand the annuity ; upon demurrer 
thereto, judgment was for the plain- 
tiff. 221, 6, 
Replevin, avowry that defendants 
were ownersand occupiers of certain 
meſſuages, and preſcribe for com- 
mon 


v4 


- 


+ 


. 
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mon in the /ocus in quo, and avow. 
damage feaſant, this is a bad pre- 
ſcription. Page 258. 6. 


plea in covenant againſt executors 


where the breach is for nonpayment 


of rent incurred in their own time. 


| — 
Debt on bond to indemnify plaintiff 


for what beer he ſhould deliver to 
J. S. plea that the plaintiff delivered 
no beer to J. S. after the making 
the bond; replication that he did 
deliver beer to ſuch an amount, 
without ſaying before the filing of 
the bill, is well enough, on a gene- 
ral demurrer. 5 


Debt on a bond, plea per dureſs 


replication that the defendant ex- 
ecuted the bond of his own free 
will, and that he did it not for fear 
of impriſonment, and concludes to 
the country, is good. oy . 8 6 


- Plea of juſtification under proceſs muſt 


+ 


ſhew it was returned. 17 


A ſham plea is not confidered as a 


ſpecial plea. 29 


Special action upon the caſe upon an 


aſſumpſit to deliver up a bond 
pledged upon payment of money 
borrowed of the defendant, the 
breach aſſigned is, that the defen- 
dant refuſed to deliver up the bond, 
and held well enough, altho' it is 
not laid that the money was paid 
or tendered, it having been proved 
at the trial that the money was ten- 
dered and refuſed 115 


A profert is not neceſſary of the aſ- 


ſignment of a bail bond, nor is it 
neceſſary to ſet out the witneſſes 
names thereto in the declaration. 

121 


Debt upon an arbitration bond, pea 


no award, replication ſhewed an 


award and aſſigned breach in non- 


payment of 16/. 135. rejoinder that 


4 


Aſjſumpſit, the declaration of Baſe? 


Leave given to add a plea after two 


there were other matters pending of 
which the arbitrators took no notice 
this is a departure. Page 12 ; 


Whether plene adminiftravit be a good Debt upon a bond to proſecute error 


in the Huftings, and to pay da 

and coſts if judgment — 
plea that the writ was proſecuted 
with effect and that the judgment 


is not yet athrmed, replication that 4 


the writ was nonprofſed in the Huſt 
ings, demurrer, and objected that it 
does not appear before whom the 
Huſtings were holden ; alu, that it 
is not ſhewn that the writ is return. 
able, but over-ruled, and Judgment 
for the plaintiff. - I 


Term 18 Geo. 2. Plea of tender (of 
the ſame term) before theexhibitir 
the bill; replication that the plain- 
tiff ſued a latitat anterior to the ten- 
der; regjoinder admits the cauſe of 
action accrued before the filing the 
bill, but denies that he promiſed be- 
fore the latitat was iſſued; demur. 
rer. put. Id. 141 
When an attachment of privilege is 
replied to ſave the ſtatute of limita-' 
tions, the tee need only be ſhewn 
without continuances, for it is like 
an original. 167 


Leave given towithdraw non eſt fadun 


to a bond, and to plead the ſtatute” 
of gaming. 177 
Treſpaſs at Teddington, defendant juſ- 
tifies for damage ſeſant at King ſton, 
and that he impounded the cattle at 
Ted iunglon is good without a traverſe. 
219 


Duplicity in a plea muſt be ſhewn, f 


219 


terms ſince the firſt pleas pleaded, 
22 

The defendant was permitted to Mes 

a ſpecial juſtification after he had þ 
pleaded the general ifſue, upon 
terms. 254 


Debt 


+ 


+ 


A TaBLE of the 
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Debt on a bye-law for not paying 24. 
per Ann. quarterly, the breach need 
not aſſign the days of quarterly pay- 
ments. Page 281. 
After a plea in abatement and demur- 
+ ter the plaintiff muſt pray a pen. 
deat ouſter, and notjudgment in chief. 

02 

Nil habuit in tenementis is a bad — 
to an a ſumpſit for the uſe and oc- 


f 


cupation. Ak 8 14 
The manner of pleading records of in- 
ferior courts. 318 


In an action for diſturbing the plaintiff 
in his pew at church, it need not be 
laid that he repaired itagainſt a mere 
ſtranger; aliter in a diſpute with the 
ordinary. 326 

Scire facias againſt bail who pleads 
there was no ca. ſa. againſt the prin- 
cipal, replication, there was, rejoin- 
der that it did not lie 4 days in the 
office, this is a departure. 334 

See Scire facias, Traverſe, Juril⸗ 
dition, Departure, Aﬀtion on the 
Caſc, Replevin, Uarfance, Mar⸗ 
riage, Privilege. | 


+ 


+ 
Pledges. 


Pledges to proſecute may be found at 
any time pending the ſuit, 226 


Poor. 
See Settlement. 


Poztions. 43 


Poſition. 


The poſſeſſion of tenant at will is the 


See Power and Kuthozity. 


Power and Authority. 


Power under a marriage ſettlement to 
give to the children of the martiage 
in ſuch ſhares, Cc. and for ſuch 
eſtate, c. if there be but one child 
of the marriage, ſuch child muſt 
have the whole eſtate which was 
ſettled, | Page 316. 6. 

Uſurped power; whether a houſe burnt 
by a mob is a burning by an uſurp- 
ed power withing the meaning of a 
policy of inſurance. 363. 6. 

Power under a ſettlement to appoint 
to the children of the marriage is 
ſtrictly confined to thoſe children. 

369. 6. 

A father having a power to appoint 
portions to younger children, to be 
raiſed at all events, cannot annex a 
condition to the appointment of any 
child's ſhare. 2 224 

Power whether properly executed. 

270 


| Practice of the Court. 


Practice as to plea in abatement. 16 
A ſham plea is not a ſpecial plea. 29 
Where bail is filed there muſt be a plea 
demanded in writing, altho' a notice 
to plead be upon the declaration. 

J 


| The defendant muſt take the declara- 


tion out of the office and pay for it 
before the plaintiff's attorney is ob- 
liged to receive his plea. 173 
Leave to withdraw non eſt factum, and 
to plead the ſtatute againſt gaming. 
177 

See Bail, Jmparlance, Affidavit, 
Amendment, Attorney, Continu⸗ 
ance, Cofts, Damages, Debto2 
to the King, Declarations, Erroz, 
Fine of Lands, Inkant, Tnquiry, 


poſſeſſion of the leſſor. 


177] 


6 A Judgments- 
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Bench, Abatement., Money into 
Court Motion &c. Molle p20- 
ſequf, Nonſuit &c. Notice, Dath, 
Oper, Pleas, Pledgee, Pꝛiſon, 
&c, &c. &c. 


Judgments, Juriſdiction, » into 


Pꝛeſtription. 


Preſcription to have three buſhels of 
barley out of every ſhip's cargo 
brought to a quay to be exported 
is good and certain. Page 91 

See Pleas, &c. 296. 5. 96. 6. 


+ 
Pꝛiſon and Priſoners. 


In a declaration againſt a priſoner in 
cuſtody of the ſheriff it muſt be 
alledged at whoſe ſuit he is detain- 
ed, purſuant to the ſtatute 4 & 5 

VV. & M. c. 21. 120 

A perſon who was committed by a 
ſecretary of ſlate, having been in 
priſon two years and no proſecution 
againſt him, diſcharged out of cuſ- 
tody. 254 

If a priſoner appears in perſon, he is 

bound to pay for the iſſue book 
upon the delivery thereof; other- 
wiſe if he appears by attorney. 

11. . 

The priſoner having, by pleading to a 
ſeire facias, prevented the party 
from charging him in execution 
within two terms, ſhall not take 
advantage thereof to be diſcharged 
out of cuſtody by a ſuperſedeas. 

378. 6. 

A priſoner brings a writ of error, the 
laintiff is not obliged to charge 
— in execution, the ſecond term 


after the judgment. 380. b. 


— 


halls 
Palvilege. 
Whether a gamekeeper to a 
privileged from arreſts. "om * 
A member of parliament is privileged 
from arreſts in all caſes except 7:4. 
ſon, felony and breach of the peace, 
"" me : l. b, 
A plea of privilege of a Gixtieth ele 
in chancery was over-ruled, he. 
cauſe it appeared he was not attend- 
ing his office. 228. . 
See Attoꝛney 306. Pleas, &c. 325. 


+ 
Mꝛocelſs and Service thereot. 


There is no occaſion for notice to ap. 
pear upon a copy of proceſs ſerved 
where the debt is above 10/, 22 

Service of proceſs, where it is doubt- 
ful whether the place where it was 

| ſerved is in London or Middkfſex, 


Proceſs ſerved without the defencant's 
name to the notice at the bottom is 


bad. 104 
Service of proceſs upon the return day 
thereof 1s regular, 263.1, 
+ 
Pꝛokert. 
A profert of an aſſignment of a bail- 
bond is not neceſſary. 121 
Poohibition. 


Touching a pew in the church 17 
To the ſpiritual court of Briſtel for 
calling a woman ſtrumpet in the city 


of Briſtol. 62 
| Where 


1 


| 


. 
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Where there are ſeveral part-owners 
of a ſhip, the owners of the leſs 
ſhares may arreſt the ſhip in the 
admiralty, and compel a ſecurity 
to be given by the others before 
they ſhall be permitted to navigate 
out of port. Page 101 

In prohibition, the ĩſſue laid upon the 
plaintiff who did not appear at the 
trial, the defendant puts in his re- 
cord, enters into the merits, and 
takes a verdict; this 1s irregular, 
for the plaintiff ought to have been 
called and nonſuited. 300 

A pilot is a mariner, but cannot ſue 
in the court of admiralty if his work 
was done within the body of the 
county; as for piloting a ſhip from 
Sea Reach to Deprferd ; ſo a pro- 
hibition was granted, 264. 6. 

Prohibition to a ſuit in the ſpiritual 
court for marrying without Sant or 


licence. 79. 6. 


Pꝛoperty 


A captor of a prize aſſigns his ſhare 
therein before condemnation, and 
it was holden he might legally do 
it. 211 

The ſubject in time of war is intitled 
to the property of what he takes 
from the enemy by the common 
law. 213 

Sce Jnſurance. 10 

Pamniſoww Notes. See Bills of 
Crehangce 


Dꝛotection. 


See Ainbaſſadoz. 


Purchaſe. 


Page 72 


| Purchaſe what it means. 
See Recovery. 


Quare Impedit. 
HETHER by inſtitution to 


\ \ a 2d benefice, and before in- 
duction thereto, the 1/7 benefice be- 
comes /o void that the patron mult 
preſent thereto within fix months, 
without notice: Reſolved that lap: 
ſhall not incur without notice ; but 
that /ap/e ſhall incur without notice 
unleſs the patron preſents to the i 
within ſix months after induclion 
to the 24 benefice; indudron a- 
mounting to notice. 174. 6. 175. 6. 

176. 6. Sc. 
A. B. being ſeiſed in fee of the advow- 
ſon of a donative, the church be- 


dies; the turn goes to the heir 
and not to the executor ; otherwiſe 
in caſe of a preſentative living. 
150. C. 

See Pleas, &c. 233, &c. 


Reco2ds. 


See Dyer. 97 


Recoveiy, 


Common recovery was ſuffered 
of an advowſon in g, and 
an acre of land upon a writ of en- 
trie ſur diſſiiſiu in le peſt, and good. 
116. 6. 

Tenant in tail by prrchoſe ſecundum 
formam deni ex parte maternd, with 
the reverſion in feeex parte maternd, 
by deſcent ſuffers a recovery to the 
uſe of himſelf in fee, the lands ſhall 


Whoever takes as heir male by pur- 
chaſe muſt be both heir, and male. 


30 


deſcend to his heirs ex parte pa- 
ternd, 2, & 60 


The 


comes void, and while it is þ he 


3 Ce—_ 
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The vouchee dies before the return of 
the ſummons ad warantizandum, 
the recovery is void, Page 35 & 42 
A recovery found by ſpecial verdict 
without any writ of ſeiſin awarded, 
is bad, is no bar, and a ve. fa. de novo 
(hall not go. 
If tenant in tail mortgages for years, 
and ſuffers a recovery a'terwards, 
that ſhall let in the mortgage and 
all other incumbrances whatever 
made by himſelf. 276 
Why, and when common recoveries 
were firſt introduced? 73 
Whoever endeavours to explain com- 
mon recoveries upon any other prin- 
ciple, than that they are now be- 
come common aſſurances will run 
into abſurdities. 73 
To ſay they were excepted out of the 
ſtatute de dents is abſurd, for it de- 
ſtroys the very end and intent of 
that ſtatute 
And the recompence in value to the 
iſſue is a mere fiction; and no body 
pretends it extends to a remainder 
man, who is equally barred by a 
recovery. 


See Tail. Copyhold. 


Rectoz. 
The fee of the church is in the rector, 


and be can hinder a lecturer from 
preaching in his church. 15 


3 
Reference ts the Saſier. 


Covenant for nonpayment of cent, and | 


not repairing, referred to the maſter 
as to the rent, and upon payment 
thereof proceſs to ſtay as to the rent 
in arrear. 75 
Principal and intereſt on a mortgage 
referred, tho objected the mortgage- 
or had agreed to convey abſolute- 
ly, 80 


* 


551 


It cannot be referred to compute how 
much a pariſh is damnified by a 
baſtard child. Page 6. 


Remainder Contingent. 106 


Remittitur. 


In treſpaſs againſt ſeveral, and ſerera] 
damages, judgment may be de meli. 
oribus damnis with a r.miltitur ag 
to the other. : 0 


2 


£1 


Rent. 


A rent cannot iſſue out of a term for 
years, 1. e. if leſſee for years aſſign 
his term he cannot diſtrain for rent. 


375. 6. 


Replevin. 


If the plaintiff be nonſuited for want 
of a plea in bar to the avowry the 
avowant may either execute a writ 
of inquiry of damages, or ſue upon 
the replevin bond. 41. 6. 

Avowry for rent for an enjoyment of 
land under a parole demiſe, plea in 
bar that the defendant i habuit in 
fenementts held to be bad upon de- 
murrer, ſince the ſtar. 11 Geo. 2. 
£19. 208. b. 

Whether a replevin below, can be 
pleaded in bar to treſpaſs in C. B. 

87. b. 

Nonſuit in replevin for want of 0 de- 
claration, the avowant executed a 
writ of inquiry of damages atter a 
writ of ſecond deliverance, and good, 

116.6. 
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Requeſt. 
A requeſt to pay money before due 


laid in a declaration is not material. 


Page 33 


Reliduum. 


Where there are two executors, and 


uncqual legacies are given them, 
vi or a legacy to one, and nothing 
to the other, they ſhall have the 


reſidue undiſpoſed of. 285 
See Cvidcncc. 313 


* * 
Vetrarit. 


The difference between a retraxit and 
a nolle proſegui. go 


Return of Urits. 
See TUrits. 77 


+ 
Revocatio!. 


What acts done by the teſtator after 
the making of his will, ſhall a- 
mount in equity to a revocation of 


it. 308 
8 
Rules. 
A fide-bar rule obtained without diſ- 


cloſing the whole of the caſe ſhall 
not be ſuffered to itand, 86 


+ 
£*candal and fmpertfnence. 


Declaration at the fuit of a ſur- 
geon for curing the foul diſeaſe 
ought to be referred for ſcandal, 
Page 20. 6. 


Satisſallen. See Accord. 


Soelre facics. 


Scire facias againſt bail in error of a 
judgment for damages in C. B. muſt 
be to ſhew cauſe why the plaintiff 


ſhould not have execution of the 


debt and not of the damages. 98 
If a defendant dies after a writ of in- 
quiry of damages be executed and 
before the return thereof, the ſcire 
factas muſt be againſt his executor 
to ſhew cauſe why the damages 
aſſeſſed ſhould not be adjudged to 
the plaintiff, 24 
Scire facias upon arecognizance again 
bail deſendants plead that the prin- 
cipal defendant died before the iſſu- 
ing the firſt ci. fa. and before the 
return of any ca. /a. againſt him.— 
Plaintiff replies a ca. /a. anda return 
non eft inventus, and that the prin- 
cipal was then living and long after- 
wards. Demurrer; judgment for 
the plaintiff. 61. 6, 
After the interlocutory judgment, the 
laintiff becomes a bankrupt, and 
afterwards proceeds to final judg- 
ment; the aſſignees ſue out a ſerre 
facias to have execution thereof, 
Upon demurrer judgment for the 
all gnees. 372. 6. 


See Death of Perties. 


6 B Secretary 
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Sccretary of State. 


2 


0 


Touching his power of committing 
.criminals for high treaſon, writing 
ſeditious libels, Sc. Page 268. 6 

The ſecretary of ſtate, as ſuch, is no 
conſerxator or juſtice of the peace; 
nor is he or the king's meſſengers. 
in ordinary acting under his war- 
rant within the meaning of the at. 
24 Geo. 2. cap. 44. 290. 6. 291.6. 


Selzure of Soode. 


See Tmpertation. 


ad 
S:ttiements cf Pooz. 


A certificate perſon comes from one 
ariſlh to another, and is choſen! 
tytbing- man, but, before he has 
ſerved the office one year, becomes 
chargeable, he is removeable. 81 
A certificate- man by executing the 
duty of a cbD-maſter gains no ſet- 
tlement thereby a 7 
A poor pariſh-girl bound to ſerve till 
21 (without ſaying **or till mar- 
« riage”) and aſſigned over to ano- 
ther, gains a ſettlement where ſhe 
laſt ſerved. 96 
A certificate- man has a ſon born who 
lives with him till he is 20 years 
old, and then is hired and ſerves 
for a year, this gains the ſon no 
ſettlement. 121 
A pariſh apprentice, may be turned 
over from A. to B. and from B. to 
C. and ſhall be ſettled where he 
ſerved the laſt 40 days. 158 
When the ſon of a certificatz-man 
becomes independant of his father, 


he ſhall not follow his father's laſt 


© — 


cc 


chaſe, but ſhall be ſent to the Place 
from whence he came with his 
father by certificate. Page 18 
A fon of a certificate-man is bound 
apprentice, he thereby is ſettled. 
ö 
There muſt be a hiring (either able 
lute or conditional) for a year and 
ſervice for a year to gain a ſettle. 
ment 0 
See Ozders of Seſione. 
Sctt-oll. See Putual Debts. 


Sheriff. 


| The defendant pleads to a bail-bond 


that it was taken after the return 
of the writ againſt the principal; 
demurrer; the plaintiff thall not 
have a rule for the ſheriff to return 
the writ before judgment on the 
demurrer. 22 
A ſheriff may make and deliver i. 
return of a writ any where. 3. 
A ſheriff gives out a blank warr. * 
upon a writ which is filled up 
attorney, this is 11], 47. / 
A ſheriff cannot appoint two deput; 
ſheriffs extraordinarv. 370. 6. 
Side tar. See Aules. 


dlandeddus TTTords. 


*© You ere a rogue, and I will prove 
you a rogue, for you forged my 
„ name“ are words actionable, 
87. 6. 

He was put into the round - houſe 
* for ſtealing ducks at Crow/and” 
are actionable 200. . 
That rogue . Tindall that ſet the 
* houſe on fire, if any body will 
„ give me charge of him, I will 
te carry him to New-Priſon”; d 
another 


ſettlement that he gained by pur-| | 
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another ſet of words * Fo. Tindall ſet 
« the houſe on fire”, both ſets were 
held actionable Page. 114. 6. 


Smuggaler. See Pardon. 


ſe? 
Soldier. 


A ſetjeant in the guards cannot be ar- 

reſted under 101. 216 
A common ſoldier cannot be a vagrant 
within the fat. 17 Geo. 2. 331 
See Aion upon the Cale. 314+ & 


Speclſic Performance. 


A mother agrees to give her daughter 
a portion upon her marriage, does 
not execute, nor is party to the 
articles, but only ſets her name as 
a witneſs, ſhe ſhall be obliged to 
perform her agreement. 118 
Stailagr. See Tell. 


Stamb Duty. | 


Sixpence only given with an appren- 
tice, the indenture need not be 
ſtamped according tothe fat. 8 Ann, 


c. 9. % 32. 129 
See Surrender. 266, 


»*- 
Statutes. 


The fat. 4 & 5 Ann. for pleading 
ſeveral pleas does not extend to 
actions qui tam, &c. 21. 6. 
The fat. 21 Hen. 8. c. 13. f. 9. 10. 
concerning pluralities conſidered. 
192. 6. 

The fiat, 24 Geo. 2. c. 44. conſidered 
| 290 6. 

Every at. introducing a capital punith- 
ment muſt be conſtrued ſtrictly. 


3 104 


Stat. 5 Eliz. See Jnditment. 40. 6. 
Stat, 4 & 5 NM. & M. See Amend- 
ment. 12 5. 6. 
Stat. 17 Geo. 2. See Soldier. 331. 
Stat. 4 Eliz. c 6. See Coſts. 93. 
Sta“. 18 Eliz. c. 5. See Coſts. 139 
Stat. 5 & 6 W. & M. c. 11, See 
Colts. 139 
Stat. 11 Ceo. 2. c. 19, See Coſts. 
28, 6. 
And ſee Replevin. 208, b. 
Stat, 1 Geo. c. 5. See Coſte. 91.5. 
Stat. 43 Elix. See Coſts. 
Stat. 8 9 V. z. c. io. See Dama- 


ges. 377. 6. 


Stat. 4 & 5 NV. & M. c. 29. See 


Came. 70. b. 
Stat, 4 Ann. c. 14. See Gaming. 
Stat. 7 GN. . See Jeofail. 

Stat, 18 Car. 2. c. 2. & 20 Cer. 2. 

c. 7. See Imnagtatian. 576. 6. 
Stat. 4 & 5 W. & M. c. 21. See 

Bing s Bench. 299 
Stat. 8 Ann. See Landlozd and Te- 

ant. 140. 6. 

See Frauds, &c. 
Suggeſtion on the Kolt. See TuriC: 
diction 68. 6. 


+ 
Duperſedcae. 


Verdict for the plaintiff in Hilary va- 
cation, defendant renders himſelf 
the 2d. of April, final judgment in 
Trinity Term, defendant charged 
in execution in Michaelma: Term; 
this is regular, and defendant ſhall 
not have a ſuperſedeas. 297 


Surplutage. 


Surpluſage in an ifſue helped after a 
verdict. 238 


_— 


Surpluſage. 
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Surrender. | 


A ſurrender of a leaſe for years may 


be by a note in writing without 


deed and without being flamped. 
Page 26. b. 


Tail. 
ENANT in tail of the gift of 


the crown, the reverſion in the 
crown, before the „at. 34 H. 8. ſuf- 
fered a common recovery, he there- 
by gained a baſe fee, deſcendable 
and alienable, ſo long as there are 
iſſue in tail, and the old reverſion 


is ſtill in the crown. 275 
See Fine of Lands. 220, 6. 
Taxes. 

See Landlord and Tenant. 21 
Tender. 


Tender and refuſal conſidered in ſome 


Caſes as 8 4 
% 1 . 1 — — 
2 tos  oagh 
Term for Pears. 
See Surrender. 26. 6. 
Term 


The term in many caſes conſidered 


only as one day. 37 
Teſte. See (Arit. 
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Tithes. 


The court of chancery will not dic. 
miſs a bill for tithes, and leave the., 
plaintiff to his ſuit in the {piritua} 
court, unleſs there be a good legal 

or equitable bar, Page 128 

Compoſitions by parſon, patron and 
the ordinary have been confirmed 
by decree ſince the reſtraining ſta- 
tutes. Bid. 

Agiſtment tithe, is a ſmall tithe, 

| 1 

Tithes, oblations, &c, were originally 
the voluntary gifts of Chri/?ians, and 
there was no canon before flat of 
the 4th council of Late: an, Amy 
Dom. 1215. that even ſuppoſed ti. 

_ thes to be due of common right. 

1 & 


Tolls. 


Toll muſt be by grant or preſcription, 
certain, is payable by the buyer, 
if the goods are ſold; but piccage 
and /tallage ate due of common 
right, uncertain, and payable whe- 
ther the goods in the ſtall be fold 


Toll thozough and Traverſe. 


See I 1:as, &c. 296. b. 


Tot. 


See Pleas, &c. 319. Aﬀion upon 
the Caſc, per tot'. 


Trades. 
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Trades. 


A man may exerciſe as many trades as 
he has worked at, or ſerved to 7 
years. Page 168. 6. 


See Indickment. 40. 6. 


Traverſe. 


A traverſe is neceſſary where the de- 
fendantjuſtifies in treſpaſs atanother 
place than that laid in the declara- 
tion. | 81 

Treſpaſs at Teddington, the defendant 
juſtifies for damage feaſant at Ninga- 
ron, and that he impounded the 
cattle at Teddington, is good with- 
out a traverſe. 

If a cuſtom be pleaded, another cuſ- 
tom repugnant to it cannot be re- 
plied without a rraverſe, but a cuſ- 
tom or matter conſiſtent with it 

may, without a traverſe. 253 
The defendant juſtifies in treſpaſs, un- 
der a preſcriptive right to a duty 
called tenſary, and the like right to 
diſtrain for it; the plaintiff traverſes 
the right to the duty, without tra- 
verſing the right to diſtrain, and 
held well enough. 338 

The defendant pleaded /iberum tene- 
mentum; the plaintiff replied it was 
his freehold and not the freehold of 
the defendant, this was held good 
without a !raverſe, 245 

See Pleae, &c. 219. Annuity. 221. 5. 


Treaſon. 
One convicted of treaſon ia 1716, is 


brought in, and pleads he is not the 
tame perſon, iſſue is joined inftanter, 


and he is tried, and found againſt | 


him, and execution awarded. 150 


219 


| One attainted of treaſon may be charg- 
ed with a civil action. Page 217 


Treſpaſs. 


Qued cum, in treſpaſs is well enough 


after a verdict, upon error, from the 
C. B. 99 
So alſo on demurrer. 203. 6. 


Treſpaſs lies for the owner of the ſoil, 
againſt one for placing a ftall in a 
market without his licence. 107 

The difference between treſpaſs on 
the caſe, and treſpaſs vi & armix. 

313. 6. 

See Felens, &c. 3. b. 5. 6. os 6. 

203. 6. 275. b. 296. 6. 313. 6b. 
| 96. 6. 


Treal. 


A new trial was refuſed to the plaintiff 
in a qui tam action for killing a hare. 
| I 
A new trial ſhall never be granted for 
want of evidence which might 
have been produced at the trial. 
8 
A traitor was arraigned twice, and 4 
juries ſworn to try him, the firſt 
jury having been diſchatyed by con- 
ſent. 11 
A new trial ſhall not be granted where 
the defendant was acquitted on an 
indictment for not repairing the 
highway, 293 
New trial granted forthe defendant in 
a criminal caſe, upon the report of 
the judge, and the affidavits of the 
jury that the verdict was taken 
contrary to their intentand meaning” 
and to the judge's direction in point 
" | 329 
A new trial ſhall not be granted where 
there was evidence on both ſides, 
tho' a verdict be againſt. the judge's 
opinion. 22 


The 
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The death of the vouchee before the 
return of the writ of ſummons is 
triable per pais. Page 36 

In dower, ne unques accouple, &c. is the 
general iſſue, and there can be no 
replication thereto, to off the biſh- 

opẽs certificate of the marriage which 
is the only way of trial 127. 6. 

A trial was had at the bar by a ſpecial 
jury of the citizens of London, who 
waived their privilege as citizens. 

| 136. 6, 

A trial was had after the day of Nr 
þ'ius, the jurata is not amendable 
and a ve. fa. de novo was awarded, 
for the trial was coram non judice. 

| 8 — 144. 6. 

In an action of falſe impriſonment 
of a tavernkeeper for a few hours 
zool. damages were given by the 
jury, which the court thought were 
not exceſſive and refuſed to grant a 
new trial. . 

In the like action for impriſoning a 
journeyman printer about ſix hours, 
zoo] not exceſſive damages, and a 
new trial was refuſed. 205. 5. 

In the like action againſt the king's 

meſſengers for ĩimpriſoning the plain- 
tiff an attorney for ſix days, and for 
entring his houſe, and rummaging 
his deſks, books and papers, under 
a ſecretary of ſtate's warrant, 1000 , 
damages not exceſſive, and a new 
trial refuſed. 244. 6. 

In a little aſſault and battery in a diſ- 
pute about the property of a Turtie 
between two gentlemen citizens, 
2co/. damages not exceſſive, and a 
new trial was refuſed. 252 6 

New trial granted for miſdirection of 
the judge in point of evidence. 

269. b. 

After a verdict on the honeſt and juſt 

ſide of the cauſe the court will ſup- 
port it if poſſible, and not grant a 
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Uagrant. 
See Soldier. 


J Cartance. 
9 between the count 


and evidence in reſpect t | 

name of a perſon, hel od, 00 f 8 | 
If the defendant will take advantage of 
a variance between the writ and 
count he muſt crave cyer of the 
—_ and ſpread it upon the re. 
cord, | 296. b 
The ſame point determined. 55 L 
A variance between the iſſue book 
and record of Niſi prius, after a de- 
fence made at the trial, is not ma- 
terial. 243. b. 


Ucnne and Ge. fa. de Novo. 


When the jury find ſufficient facts for 
the court to judge upon, a venir: 
factias de novo ſhall not go. 54, 5; 

The court will not change the wen 
in an action upon a promiſſory note, 

[? 

In what caſes a venire facias de _ 

ſhall or ſhall not be awarded. 56 

The venue not changed, but a rule to 

try the cauſe in the next county. 

The court will not change the 5 

from Middleſex into the next ad- 

jacent county to a Welch county. 
138 

Nor into a Northern county where 1 

aſſizes are held but once a yea 138 

A barraſter has the privilege of laying 

the venue in Middieſex, and it (hall 

not be changed, 139 

| Alfier 


new trial, 306. 6. 


Jer. 


np e 


rer. ., u. he hay 
220 Ag ov 1 for 19 tGoey 
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After the venue is changed upon the 


common affidavit, the court will 
not alter it again upon an affidavit 
that the witneſſes live in Scatland, 
and will not come ſo far as London, 
but are willing to come ta the city 
of Carliſle. Page 162 
Debt for rent by the aff ignee of the 
leſſor is local, but covenant is tran- 
ſitory. 165 
The venue cannot be changed, but in- 
to a county where the whole cauſe 
of action aroſe, 178 
Whether the venue can be changed by 
the court of B. R. into Wales. 221 
The venue has been frequently changed 
into counties palatine. 222 
The venue changed after a judge's or- 
der to take notice of trial in Midale- 


ex. 245 


Venue changed into the next county for 


want of a fair trial in the proper 
county. 298 
An action againſt the theriff for a falſe 
return is tranſitory. 336 
Whether the venire facias ſhall be de 
vicineto or de corpore comitatus in 
an 2 upon the fat. 7 & 8 V. z. 
for a falſe return of a member 

8 3 126 
Iſſue Joined upon a plea in abatement 
in coſe found for the plaintiff; but 
the jury aſſeſs no damages, a venire 
facias de novo ſhall be awarded, 


368. 6. 


Gerdi and Special AGerdick. 


Where ſeveral pleas go to the whole, 
if any of them be found for defen- 
dant he ſhall have a general verdict. 

5 

Tl.e court can intend nothing, but 

what is found, in a ſpecial verdict. 
55 

The jury muſt find facts, and not cvi- 
dence of facts. 56 

Whether the jury can find a negative ? 
it ſeems they cannot, 57 


Cidelicet. 


Where words coming under a vi- 
delicet in pleading are, or are not, 
material and traverſable. Page 335 


UAſſitoz. 


The viſitor may deprive a prebendary 
for incontinency. 206 
Where it is doubt ul whois the viſitor 
of a college, a mandamus (ſhall not 
go, nor has itever been determined 
whether a mandamus lies to a viſitor. 


266 
See Yandamus. 206 
Gold and Uoidable b 
See Leaſes. 129. b. 
Ales. 
ESULTING ule. 


274 
What deed ſhall amount to a covenant 
to ſtand ſeiſed to uſes. 22. 6. 7 5. 6. 


See Fine of Lande. 19.6. 
Aſury. 


What conſtitutes an uſurious contract. 
290, 291 


Tales. 


REVE demint regis de latitat non 
currit in Mallid. 193 


Warrant. 


— 


bl 

1 

1 
i 

{ 

a 
b 


A pagan infidel may be a witneſs. 8 
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ar rant. 


General warrant of a ſecretary of ſtate 
to ſeize perſons, papers, books &c. 
adjudged illegal, notwithſtanding 
they have been frequently iſſued 
ſince the revolution. Page 288. 6. 

Sc. 


See Commitment. 158. 6. 


q 


Warrant of Attorney. 


Warrants of attorney may be filed at | 


any time pending the ſuit. 25, 161 
See Weath of Parties. 312. Judg- 
ment. . | 61 


5 
5 


Will. 
See Mitneſs. 216. Revocation. 308 
Evidence ä 313 
Citnele. 


All the three witneſſes to a will of 
lands muſt be examined if living. 
5 210 

A father being a freeman of a borough 
is a good witneſs to prove the cuſ- 
tom whereby his ſon is intitled to 
his freedom. 3:2 


had judgment of whipping 


One convicted of petit larceny who 


Cannot 


be a witneſs, and it is the crime and 
not the puniſhment which makes a 
man infamous, Page 18 b 


See Baron and Feme. 


Moꝛds. 
The word Or conſtrued to be 


lative in a will. 


. 
a copu- 
140 


The word inſtituimus is as well appli- 


cable to a collation as to an 
tion, 


Write. 


inſtitu- 
216 


See Slanderous Words. 


| YVenire facias upon the traverſe of an 


inquiſition in chancery muſt be re- 
turnable upon a general return, 77 


The date of a writ is no part 
the zefie of it be right it 


enough. 


of it, if 
is well 
91 


Fieri facias ſet aſide becauſe it was re- 


turnable on the effoin day in a ſuit 


by bill. | 
There muſt be 15 days betw 


cen y 2 


teſte and return of a capias ad reſpon- 


dendum. 


111 


117. 6. 


